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ADVERTISEMENT. 


In compliance with a defire very ^generally ex- 

* 

prefled by the Profcflion, the Term Reports will 
in future be publifhed in Oftavo. And as the 
Author has been deprived of the affiftatice of his 
valuable and much refpefled Colleague with whom 
his labours have been ib long fhared, he deems it 
proper to commence % New Senes, of which thefc 
Reports will conflitute the Firft Part* 
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Michaelmas Term 1 800 
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ARGUED an*d DETERMINED 

IN THE 


Court of KING’S' BENCH, 


IN 

Michaelmas Term, 

la the Forty fird Year of the Reign of George III. 


Jones againjt Brin ley. 

^T*HE plaintiff declared upon a fpecial agreement that 
in confideration that he had dated to the defendant 
that it was in his, (the plaintiff's,) power to give the de- 
fendant certain information which might enable one F.N, 
to receive a^confiderable fum of money then due to him, 
and alfo in confideration that the plaintiff at the requeft 
of tin: defendant would give fuch information to the dc- 
fendanfas might enable the faid F , . N . to receive the fTd 
fum, the defendant undertook and promifed the plaintiff 
to pay him on the day upon which any money fhould be 
received by F. N> or by the defendant on F . IV.'s behalf 
through the means of the plaintiff's information, the fum 
of iq A per cent, on the money fo received. The dechr- 

VoL. I* • B * - at ion 

* 


1 800. 


SiirurJay, 

AW. £th* 

An afjrccmenC 
to p,<y a per 
cent tge upon 
the* day <,n which 
any utwry Should 
be received by 
the defer ul ant 
tluvuW the 
roo iM‘> - f : I;e 
pi j n'iir's i.iuir, 
mu ;ou not 

entitle | Un- 
tilf to 1 L* i'ipu- 
1 • .1 ic'vaul 
upon (! •■, .ran 3- 
fer of/ ,k\n 

CniUenr it" of 

('■' ••■ioim- 
■.;* alth'iijh 
I.« Mft-r- 

war.is nr ci ,e 
tii?. div Blends 
tlivi <to:u 
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atioa thcn v avcrreji that*the plaintiff did give the defendant 
certain information rcfpecling divers funis of money which 
F. A 7 *, was emitled to receive under and by virtue of the 
laft will and teftament of one A . N. dcceafed, and that 
JF. jV. c through the mentis of fuch information on the 27th 
January 1800, did receive the fum of 500/. whereby the 
defendant by virtue of his promife became liable to pay to 
the- plaintiff 50/. 'See. The fecond count fhted more 
generally that the defendant was indebted to the plaintiff 
in fo much for certain information given by the plaintiff to 
the defendant at his requeft, whereby F. N. was enabled 
to receive and did accordingly receive divers <argc funis 
before then due to him, and being fo indebted the defend- 
ant promifed, &e. There were alfo the general money 
counts and for work and labour. The defendant pjeade8 
the general iffue. 

At the trial before Lord Kenyon at the laft fittings at 
Guildhall the agreement in writing was proved, whereby 
the defendant “ undertook to pay to the plaintiff on the 
day upon which any money fhould beVeceivcd by F. AT. 
or by him, (the defendant,) on his behalf, through the 
means of the plaintiff's information, the fum of 10/. per 
cent, on the money which flioukl be fo received. 0 * It 
was alfo proved that, in confequcnce of information given 
by the plaintiff to the defendant, F\ A r . had obtained 500/. 
flock which had flood in the name of A. A 7 ., from whom 
the defendant derived title as refiduary legatee ; Shd evi- 
dence was adduced for the purpofe of fhewing that he 
had afterwards received tea years dividends due thereon* 
It was objected by the defendant's counfel that it was 
Jlcch and not 'money which *had been obtained through the ( 
medium of the plaintiffs information, and therefore he 

3 


was 
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was not entitled to recover any thing ^nder ^ie terms of 1806* 

the agreement ; and that.the dividends were rptrdy c$>nfe- ~ ^ * ’ 

quential to the dock 5 and it was not the .meaning of the 'egainft 
* Brinks 

parties that 10/. per cent, (hould be paid upbn all the in- 

tereft which might accrue, but merely for the principal 

fum if any. Lord Kenyon admitted the objection and non* 

fuited the plaintiiF. 


C.^yn after dating the fa£ls*as abovementioncd, now* 
move’ to frt a fide the non-fuit, contending that the proof 
fudained the agreement; for dock was to be edimated as 
fo much*money, into which it was convertible ; and that 
at any rate *hc receipt of the dividends {a) due at the time 
of the transfer of the dock was a receipt of fo much money 
within the meaning of the agreement. But 

• The Court thought the. objection well founded ; and 
animadverted upon the immorality of fuch bargains as 
the one in queition 9 which had grown of late into 
praflice. 

Rule refufed (£). 

( a ) This fa ft was offered to be more fully fupplied by affidavit j but the 
Court thought this was not a tale in which thr plaintiff* fhou d he allowed to hrlng 
forward any fa& that had not diftin&ly appeared at the trial: and therefore 
quaere as to any opinion on this point. 

(/>) An action for money had and received ch c«f not lie to recover Rock. 
JNightingal and others a/Ttgnees of Met tinker v. Dei'ifmry 5 Burr, 2589. and 
a Black. Rep. 6$^, Lord Manificld laid ft It is a new fpccies of property, a jid 
f.i nut money,'* 


B 2 
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CASES in MICHAELMAS TERM 


1 806. 


jwWrfy. Sweet and, Another Aflignees of Card, a Bank 

Nqv< joth. 

rupt, againft Pym. 


One who has a 
lien on goods in 
his pollcffion, if 
he afterwards 
deliver them to 
a (hip carrier to 
be conveyed on 
account and at 
the rilk of his 


I N trover for certain bales of cloth the fa£ts appeared try 
be thefe. The bankrupt, a clothier rending in London , 
before his bankruptcy employed the defendant, a fuller 
refiding in Exeter ^ in his buCnefs ; and at the time of the 
tranfa&ion aftermentioned the bankrupt was indebted to 


f»incipal 9 though 
unknown to the 
carrier, cannot 
recover his lien 
by dipping the 
goods in tranfitu, 
and procuring 
them t,o he re- 
deliveied to him 
by virtue of a 
hill 0/ lading 
hgned by the 
carrier in the 

coin ft* of his 

vu) age. 


the defendant upon the general balance of aceounts in 
more money than thp value of the goods in qucllion : and 
by the cuftom of the trade at Exeter tine defendant had a 
lien for his general balance. The cloths for which the 
a £1 ion was brought had been lent' by (Lira before his 
bankruptcy to the defendant -to be fulled as ufual : -Ji\A 
after they were finifhed the defendant, in confenuence of 
.prior orders from Card, {hipped them on board a certain 
vcflcl at Exeter to be forwarded to him in London, ,*nd 
font the invoice to Card. No bill of lading was flgned 
by the captain at the time of the ihipment : but foon after 
the vcflcl failed Pym, heating of Card * s bankruptcy, fol- 
lowed and overtook the captain off Deal i:» H. pall age to 
Louder:, and there procured him to fjgn a biij^of lading 
to Pym or his order, by virtue of which Pym obtained the 
delivery ol the goods on their arrival in London . 


At the trial before Lord Eldon at the lad affixes for the 
city of Exeter the plaintiffs recovered a verdift under his 
Lordfliip's direflion, he being of opinion that no perfon 
havifcg a lien ori“ goods, can if lie part with the polfcfficm 
afterwards flop tjierr in tranfnu, and thereby revive his 

lien 
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lien ngainfl: the owner. But he g#v& the dTfendafk’s 1800, 

counfel leave to move this Court to enter i non-fuit, if J 

• Swp.tT 

theylhould be of a different opinion, cnpirinfl 

P Y Ivl. 

Gibbs now moved accordingly, Xm the ground that the 
captain having received the goods from the defendant, 
and not being accountable to any other perfon for the 
delivery of them, (for he had received no orders from 
Card ), it was the fame as if they Ifad remained in the 
a&ual poffeffion of the defendant. That there could have 
been no doubt if the defendant had taken the bill of lad- 
ing to his ow» order at firft ; and his taking it afterwards 
before the goods got to the pofleffion of Gard was the 
ft. me thing. It was equally an acknowledgment by the 
captain that he # held die'tuftody of them on the defendant’s 
account. 

Lord Kenyon C. J. The right of lien has never been 
carried further than while the goods continue in the pof- 
feflion of the party claiming it. Here the goods were 
flipped by the order and on account of the bankrupt, and 
he was to pay the ex pence of the carriage of them to 
London: the cudody therefore was changed by the delivery 
to the captain. In the cafe of Klnhch v. Craig (a) where 
] had the fh it, fortune to differ with my brethren, it was 
firon^ly infilled that the right of lien extended beyond the 
time of actual p oflelfiun ; but the contrary was ruled by 
this Court, and afterwards in the Houfe of Lords: though 
there the factor had accepted bills on the faith of the 
CQiifigninents, and had paid part of the freight .after the 
goods arrived. 


(<») 3 'Term Rep, i ro. afterwards in VtwPPrS£. ib, 7S6. 

B 3 Grose 
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A difcharge 
under a commif- 
Hon of bankrupt 
In a foreign 
country is no 
bar to an afl^on 
for a debt arifing 
here againft the 
bankrupt by a 
creditor a fubjctt 
Of this country* 
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Grose* I confeder the delivery of the goods by Pym 
to the captain to be equivalent to a delivery to Card, 

Per Curiam, Kule refufed. 


Smith and Another agatnfi Buchanan and 
•Another. 

^SSUMPSIT for goods fold and delivered, and upon 
the common money counts. Pleas, i. non-aflump- 
fit, 2. for a further plea in difcharge of the perfons 
eftate and effefts o/ the defendants, except af% property, 
if any there be, after the date of a certain deed dated 234 
of September 1 799 after mentioned^acquirejd or to be ac- 
quired by the defendants, by defeent devife bequeft or in 
courfe of diftribution, they fay, that by a certain law of 
the (late of Maryland made on the 10th of April 1787 
intitled u an aft refpefting infolvent debtors,” it was 
enafted that any debtor for any fum above 300/. might 
apply by petition to the chancellor of the faid (late, and 
offer to deliver up all his property to his creditors, a fche- 
dule whereof with a lift of creditors (houid be exhibited 
therewith j and thereupon the chancellor might direft 
perfonal notice of fuch application to be given to the credi- 
tors or as many as could be ferved therewith, or he might 
direft the notice to be pubUfhed ir\ the newfpapers* and 
on the appearance of the creditors or their negleft to 
appear on due notice, the chancellor might adminifter an 
oath to the debtor binding himfelf to deliver up and trans- 
fer to his creditors all his property, &c. in fuch manner as 
the chancellor fhould direft ; and that the chancellor 
(houid thereupon appoint a trufteq on behalf of the credi- 
tors, 
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tors, and fliould dir fuch debtor deed* to 

fuch truftee of all his property debt*rights # and Claims in 
truft for the creditors ; %i and thereupon, and upon the 
execution of the faid deed, and after the delivery of the 
property books bonds and other evidences of debts fo fuch 
truftee, and his certificate of fuch delivery, the chancellor 
might order that fuch debtor Jhould for ever thereafter be ac- 
quitted and difeharged from all debts by him owing or con- 
tracted at any time before the date of fu 9 h deed ;* 9 and in virtue 
of fuch order fuch debtor Jhould be for ever fo dij charged : 
provided tfiat any property thereafter acquired by fuch 
debtor by descent devife bequeft or in courfe of diftribu- 
tion fliould be liable to the payment of his debts. The 
•plea further ftated that after the making of that law the 
defendants were joiryf -debtors for more than 300/.; that 
they petitfbned the chancellor and offered to deliver up all 
their property to the ufe of theiV creditors with the fche- 
dule and lift of creditors thereunto annexed ; that there- 
upon the chancellor gave the due notice to the creditors, 
and adminiftered the oath to the defendants; and ap- 
pointed one S. Moale truftee on behalf of the creditors ; 
and dire&ed the defendants to execute a deed to the faid 
8 , JI/. for all their property debts rights and claims &c. 
in truft for their creditors. That thereupon the defend- 
ants did accordingly on the 23d September 1799 execute 
fuel) deed of that date, and did then deliver up to the 
faid S. M. as fuch* truftee &c. all their property books 
&c. who thereupon certified fuch delivery to the faid 
chancellor 5 and thereupon the chancellor according to the 
faid a£t ordered that the defendants Jhould for ever thereof Ur 
be acquitted and difeharged fg. om all debts Joy them owing or 
contracted before the date of the faid deed \ except that any 
property afterwards .acquired by ttaeifi by defeent &c, 

B 4 fliould 
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fliogW Jb<^Habl$ If jthe payment, plj^ieir <hibt$# The de* 
fendants'then^ averred that they, at the time when the 
feveral caufes of a&ion in the declaration mentioned ac- 
crued, and until and at the time^of the faid order of diA 
charge* were inhabitants#and refidents in the faid State of 
Maryland , and that the faid feveral caufes of a£lion ac- 
crued and were owing before the date of the faid deed of 
truft executed by the defendants to 5 . M. wherefore they 
prayed judgment, smbthat their perfons, eflates and effects, 
fave and except any property, if any, acquired after the 
date of the faid deed by the defendants by de fee nt &c. 
maybe difeharged Sc c. A third plea contained the fame 
facls together with an averment, that the defendants had 
not fince the date of the trufL deed acquired any property* 
by defeent See. and concluded iri c bar cf the action 
generally. Replication that the caufes of action* in the de- 
claration mentioned fevefally accrued to the plaintiffs within 
this kingdom of England: to which there was a general 
demurrer ami joinder. 

Giles in fupport of the demyrrer. The order of dis- 
charge obtained by the defendants under the law of the 
State of Maryland is analogous and equivalent to the cer- 
tificate of a bankrupt here \ and having been ifl'ued by a 
competent jurifdi&ion in the cafe of fubje&s of that State 
relident there at the time, though it has not the binding 
force of a law in this country, »yet >he courts here will 
take cognisance of and give it effect by adoption and the 
curtefy of nations. Our courts recognize the laws of 3 
foreign ftate in many inftances. The lex loci governs 
the conftruction c of contracts* (a) : and the diftribution of 

t 

(*) VWe Burrows v. Jcmint> 733. 


inteftate’s 
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Inteftate’s effeCb depends on his domicile tin* ctf hi* 

death, though he had property in other countries. Even 
in the inftance in queftion of bankruptcy it is* in every 
day's pra&ice that actions ye fuftained by aflignccs and 
truflees tinder foreign commiffions'of bankrupt againft 
debtors of the bankrupts redding here ; which (hews that 
the law recognizes the alteration of the property. But 
it would be incontinent and unjuft to give' efteCl to fo 
much of the law as divefts the property # out of the bank- 
rupt, and deny him the benefit of the condition on which 
it was fo diverted, namely, indemnity againft antecedent 
claims. If it b* true that our courts wijl give credence 
to the judicial nCls of a foreign ftate in matters over which 

thety had a competent jurifdiClion by the laws of that 
° \ 

ftate, it follows *that neither the locality of the contract 
my thfi country of the contra&ing parties can vary the 
cafe. It is clear that this order would have been a dif- 
clvarge of the defendants if the plaintiffs had inftituted 
.their fuit in America ; ami it v/ouhl have been no anfwer 
that the contract was made in England, or that the plain- 
tiffs were fubjetls of England and not bound by the law of 
Maryland in regard to bankrupts. It is alfo clear that 
after rh£ proceedings which took place in America it would 
have been an anfwer to a fuit inftituted here by the bank- 
rupts againft a debtor that their property was diverted by 
fuch proceedings. Then in juftice they are entitled to 
avail themfelvcs of th£ fame law for their protection 
againft the fuit of a creditor : more efpecially as the order 
' of difeharge was grounded on a good confi deration, namely, 
the furrender by the defendants of the whole of their 
property for the ufe of their creditors. It is ^rue that it 
was holden in Eolliott v. Ogden (< a ) that a man's having 


i8©o. 

Smtth 

againft 

Buchanan.* 


(«) i H . Mac, 123. 


been 
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180©. Been derived of all his property by an aft of confifcation 
‘ of a foreign'ftate, which at the fame time provided a fund 

egainft for the payment of his debts there, was no anfwer at law 
Buchanan. ^ ^ fait by a creditor here. But that went on the ground 
that no nation will take cognizance of the laws of for- 
feiture of another. And in Wright v. Nutt ( a ) thofe 
circumftances were holden to be fuflicient grounds for a 
court of equity to^interpofe by injunction againft the fuit 
of the creditor. In the former cafe feveral cafes (£) in 
Chancery were cited and approved to Ihew that our courts 
recognized the bankrupt laws of a foreign (fate, fo as to 
veft debts due in England to a bankrupt in his curators or 
afljgnees in the foreign country. The cafe however of 
Ballantine v. Golding (c) comes neareft to the preffnt/ 
where a certificate obtained unde* a cornmiflion of bank- 
rupt in Irelattd was holden a bar to an aftion here againft 
« 

the bankrupt for a debt arifing prior to the bankruptcy. 
It is true that the debt there was contrafted in Ireland ; 
but Lord Mansfield recognized it as a general principle,, 
that what is a difeharge by the law of one country will 
operate as a difeharge in another. And he faid that he 
remembered a cafe in Chancery of a ceflio bonorum in 
Holland , which is a difeharge there, having been allowed 
the fame effect here. 

R . Smith contra was topped by the Court. 

Lord Kenyon, C. J. It is impoffible to fay that a 
contraft made in one country is to be governed by the 


> (a) i j/. /?/«/£ 136. 

(b) lb. 131. in notis, vi*» Solomons v. Rofs, 1764. before JBatburft J. j Joliet 
v. Depontbiert i76<fbefore Lord Camden 5 and Neal v. Cottwgbam in Ireland 1764. 
(r) G>$. 3» B* R. Cooke's Bank , f. 347, iftedit. 


: laws 
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laws of another. It might as well be e^Stetided ^at if ^ 1800. 

the State of Maryland had ena£ted that no debtTs due from 
its ownfubje&s to the fubjefts of England (hould be paid, 3 u ****nan 
the plaintifF would have be£n bound by it. This is tihe 
cafe of a contraft lawfully made by a fubje£t in this 
country, which he reforts to a court of juftice to enforce; 
and the only anfwer given is that a law has been 
made in a foreign country to difeharge thefe defend- 
ants from their debts on condition of their having re~ 
linquiftied all their property to their creditors. But how 
is that an anfwer to a fubjeft of this country fuing on a 
lawful contract made here ? how can it be pretended that 
he is bound by a condition to which he has given no af- 
fent either exprefs or implied ? It is true that we fo far 

^ St 

give effeft to foreign laws of bankruptcy as that affignees 
of bankrupts deriving titles under foreign ordinances are 
permitted to fue here for debts due to the bankrupts* 
dlates : but that is, becaufe the right to pcrfonal property 
*muft be governed by the laws of that country where the 
owner is domiciled. That was recognized in the cafe of 
Hunter v. Potts (a). The Court there confidered the 
alignment of the bankrupt's effects in another country, 
although in fa& made in invitum, as equivalent here to 
a voluntary conveyance by him (£). The cafe of Ballati - 
tine v. Golding is very diftinguifhable from the prefent ; 

for there the debt was contra&ed in Ireland where the 

* • 

commiflion iflued. But in the fame page of the book (<r) 
from whence that was quoted is to be found an opinion 
of Lord Talbot's dire£ily contrary to the conclufion we 


[a) 4 Term Ref>> 182 . 192 . 

[t>) Cook Bank. f *47. cites Bcatves Lex Mere. 4^9; 

(c) $r.t thr die of Waring v. Knight, Sittings at Guildhall after J/i/. T. 
j Geo . 3. cor. Lord Mawfelf, where the fame opinion was Entertained. 
ii>. addenda to ift edit* 


arc 
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1800. <are tiefired to dfaw in this cafe ;• for there he held that 
s ’ though theccom million of bankrupt iflucd here attached on 
nvarfi the bankrupt’s effe£ts in the plantations, yet his certificate 
would not prote£l him from Jieing fued there for a debt 
a riling therein, Tht fame rule then mud prevail here. 

Lawrence J. If the defendants had made a volun- 
tary aflignment of all their property tp the ufe of their 
creditors, it is not pretended th u that would have been 
a bar to the fuit of the plaintiffs ; and yet the title of the 
affignee would have been as valid here as uniter the foreign 
commiflion ; which fhews that the validity of the title 
under fuch an aflignment cannot make any difference in 
the prefent argument. Then it rcfts folely on the queftfOn, 
Whether the law of Maryland caa take Jtway the right of 
a fubjeft of this country to fue upon a contra tV made 
here, and which is tinciing by our laws? This cannot 
be pretended : and therefore the plaintiffs are entitled to 
judgment. 

Grose and Le Blanc, Juftices, concurring, 

Judgment for the plaintiffs (a). 


In V sdder v. M* Mafias $ T. Rep, 609. the Court refuted to difeharge 
a defendant out of cutbdy who was arieffcd at the fuit of a creditor refident 
here, on an allegation that \h? debt was contra&ed at Hamburgh , ar\d that the 
defendant had become a bankrupt and obtained his certificate there, and that 
the plaintiff' might have proved his debt under the commiflion : fur the Court 
faid that as the plaintiff was not refiJcnt in Hamburgh at the time of the bank- 
ruptcy, they would not decide the question in a fummary way, but put the de- 
fendant to plead his bankruptcy and difeharge. The defendant accordingly filed 
fu,h a plea, whifh the Court held to be informally pleaded $ and the matter 
never came on again. 
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The examina- 
tion of a foldier 
touching his f-t- 
tlrnvnt, which is 
made evidence 
by the Mutiny 
Avt, mart be 
auhenricated 
bcfoic it can be 
received in evi- 
dence, and doe» 
not prove itfelf 
piirna f.icie, 
though the paper 
appear to be in 
the hum pre- 
fer'* bed by the 
fUtutc. 


The King a^ainjl The Inhabitants of B,ii.ton 

AW. 1 2 tii< 

V/ i t h H ARRCWGATE, 

c n an appeal to the quarter feflions ibr the Weft Ruling 
of Torh/hire a'jainft an order of two Juftices, remov- 
ing Grace Barber the wife of Henry Barber a private fohiicr 
in the fifth battalior\of Royal Artillery together with Ann 
and Hi my their children, from the townfhip of Leeds to 
the townfhip of Bilton with Harrow gate, the feflions con- 
firmed tlic order, fubjeft to the opinion of this Court on 
the following cafe 

* Ou the hearing of the appeal, Mr. John Ath'mfon the 
attorney for the respondents produced a written paper, of 
which the following is a copy : 

i( Durham , to wit, The examination of Henry Barber a 
private foldier in the 5th battalion of Royal Artillery, 
taken and made before us two of his majefty’s juft ices of the 
peace for the faid county, the 5th of March 1800; who 
on his oath faith that fome time in the beginning of the 
year 1777 he bound himfelf by indenture to Richard 
Smith, in. the townlhip of High Harrowgate , in the parifli 
of Ktiarejbrough in the county of Tork , to ferve him as a 
fhoe-maker for the term of feven years. That he ferved 
the whole of fuch term, and flept all the time in his 
matter's houfe in the townfhip of High Harrowgate . And 
faith that he hath never fince gamed any other fettlement. 


Taken and fworn the day and The mark of 

year aforefaid, before us -f- 

Richard Wallis , Henry Barber 

Robert Green . 


Which 
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The King 
agoiriji 

The Inhabit- 
ants of 
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Wh^h paper writing fo produced by the faid John AtUn - 
fin be faid that he had received from Mu/grave the 
overfeer pf the poor of Leeds \ but the faid Mufgrave was 
not produced as a witnefs, nor was any evidence what- 
soever offered either to prove that the faid Richard Wallis 
sfiul Robert Green were magiftrates for the faid county of 
Durham \ or that the Signatures fubferibed to the faid 
paper writing were the fignatures of the faid magiftrates* 
other than what appears upon the faid paper. The 
counfel for the appellants objected to the Court receiving 
this evidence, which objection was overruled fubject to 
the opinion of this Court. 

Wood and tieyzuood , in fupport of the order of feflions, 
contended that the written examination producei was 
prima facie evidence of the fettlement under the proviffons 
of the Mutiny Aft (a) for it was decided in R. v. # 5 The m 
Inhabitants of Waritty ( b ) that the original examination of 

(4) S# 33. enables two or more juftices of the peace for the county &c.> 
where any non-tommiffioned officer or foldier fhall be quartered, in cafe fiich 
officer or foldier has either wife or child or children, to caiife fuch officer or 
fjldicr to be fumn. oned before them, inthe place where they are quartered, in order 
to make oath of the place of their lull legal fettlement 5 and fuch perlons are di- 
redled to obey fuch fummons, and to make oath accordingly. And fuch juftices 
are thereby required to give an attefted copy of fuch affidavit to the perfon 
making the fame, to be by him delivered to his commanding officer, in order to 
b~ produced when required \ which attefted copy fhall be at any time admitted 
in evidence as to fuch laft legal fettlement before any of his majefty's juftices of 
the peace, or at any general or quarter feffion of the peace. Provided always 
that in cafe any fuch officer or foldiw fhall ht again fummoned to make oath as 
aforefald, then on fuch attelied copy of the oath by hinq formerly taken being 
produced by him or by any other perfon on his behalf, fuch officer or foldier fhall 
not be obliged to take any other or further oath with regard to his legal feufe- 
ment, but fhall leave a copy of fuch attefted copy of examination if required. 

\b] $ Tcrm 0 Rr[>, 534. 


a foldier 
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a» foldier touching his fettlement as well asthe averted 
copy of it was admiffibla evidence of t*he fettlement upder 
that a£f. 


Lord Kenyon C. J. interfering, faid that the cafe was 
too plain for argument. That the paper in queffion 
might poflibly have been good evidence if properly authen- 
ticated : but the objection here was that the pofleffion of 
it was nqf accounted for, or any other circum fiance proved 
to authenticate it ( n ). The mere produ&ion of it in court 
proved nothing. 


1800. 


The Kinq 
againft 
The Inhabit* 
amt of 
Biltok* 


The refpondqnt’s counfel then prayed the Court to fend 
the cafe down again to the feiftons to be heard upon the 
'mdits. Cut 


Lord KbN^on C. J. faid tbjrt it was their own fault in 
not being prepared with fuflicient 'legal proof upon the 
trial of the appeal : and it would be of mifehievous con- 
fequence to permit parties to go to another trial becaufe 
their evidence was defective in the fir ft initance. That 
the Court were bound to quafh the order of feffions, 
which appeared to have no foundation for its fupport 5 
and the confequence followed of courfc. 

Per Curiam, Both orders quafhed. 

Lambe was to have argued againft the orders. 


(a) The want of proof of the band writing of the magiftrates had been before 
fuggefted at the bar aa the principal objection to the admiflion of the evidence. 
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‘Thurfihy, 

Nov* 13 th. 

The Court will 
difcharge a feme 
covert on com- 
mon bail, tho* 
at the time of 
the credit given 
to her by the 
plaintiff {lie mif- 
takaniy informed 
him that her 
huiband was 
dead j there being 
r.o fraud in- 
tended. 
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Pitt againfi Thompson. 

• RULE was obtained calling on the plaintiff to (hew 
caufe why the defendant fhould not be difeharged 
out of cuftody on common bail in this aftion of affumpfit, 
on the ground of her being a feme covert. The affidavit 
ft ate d the caufe <*f a 61 ion to be for the rent of a houfe 
in which flie had refided for feveral years, and for which 
previous to the year 1796 the rent had been paid by her 
hufband, who was a fea-faring man. At that period flie 
applied to the plaintiff her landlord, and informed him 
that (he had not heard of her hufband for a long tijne,. 
and believed he was dead, and.jtefircd tp continue tenant 
of the premifes, to which the plaintiff atfented. # And 
from that time foe had paffed as a fingle woman, and had 
contra£ted as fuch with other perfons as well as the plaiu~ 
tiff. But it was now fworn that her huiband was living. 

t 

Btjl (hewed caufe a gain ft the rule, and referred to the 
cafes of Partridge v. Clarke (<7), and Waters v. Smith (b ) 7 
where the Court, in recognizing the pra£tice of difeharging 
married women on fummary applications of this kind, 
qualified the jule with the exceptions, where the fa£k 
itfelf was doubtful, and where the credit had been obtained 
by the defendant by impofing herfclf on the plaintiff as a 

fk 

fingle woman j which latter he contended had been done 
in this cafe: and the plaintiff had no means. of afeertaining 
the truth of the other fait fworn to. But 


Tta 


{a) 5 Term Rep* 194. 


(£) 6 Term Rtf* 451. 
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The Court thought that the defendant was^enAtled to 
the relief prayed, confidering her as having made the ro* 
prefentation of herhufband’s death to the plaintiff through 
miftake, and not from any intention to impofe upon him. 

Rule abfolut^ {ay 

Lawes in fupport of the rule. 

(tf) The Court granted a fimilar application in a cafe where the plaintiff at the 
time of thecreditgiven ro the defendant knew that /he lfcd a hu/band living abroad, 
though under terms of reparation from her. March v. Capa'li, ML 35 Geo, 3. 


Jennings a rain (l MitcAell. % y vt 

* J Nov. 14th. 

rpHE plaintiff held the defendant to bail for the fum of in an affidavit to 
J1 9°t-J 1 3 d* dhd in the affidavit to hold to bail ^ 90 /. ^ 

£he plaintiff, after fwearing to the debt to the amount £ negative* ^ 
dated, depofed, <f that the defendant hath not made any ? n , d< i r 1 0 *. t * ,c t 

1 Jaid debt in bank 

tender or offer to pay the faid fum in bank of England notes ; for non 

0 con (fat but a 

notes to the knowledge or belief of this deponent.” tender in bank 

notes was made 
of aH but the 

A rule was obtained calling on the plaintiff to (hew #r ^ t ‘ 0Ral 1 

° 1 which would be 

caufe why the bail bond (hould not be delivered un to be Efficient within 

4 1 the ftatute 

canceired, and a common appearance entered for the de- 37 Oeo. 3. r, 45. 

fendant, on the ground that the tender of the debt in bank 

notes was not properly negatived, according to the pro- 

vifions of the bank adl, 37 Geo. 3. c. 45. which requires 

(/• 9O that no perfon ihafl be holden to fpecial bail, 

u unlefs the affidavit to hold to bail contain therein that 

u no offer has been made to pay the fum of money, in 

ss fuch affidavit mentioned See. in notes of the faid Go- 

“ vernor and Company expreffeld to be payable on demand, 

<c {fractional parts of the fum of twenty fnllin^s only excepted)' 9 
• Vou h C &c. 
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Jennings 

Mitchell*. 


f JW : y, 

Nov* i.iih. 

The* pla^u'ift in 
' an affidavit to 
hold the defend- 
ant to ba l mu ft 
give him felt an 
addition, other- 
wife (he defend- 
ant will be dif- 
charged on 
common bail. 
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&c. and non conftat, ticoording to this affidavit, but that 
tlxere may have been a tender of iu)ol. in bank notes, 
which would have been a compliance with the ftntute as 
nearly as the fum would admit of ; and the affidavit 
ought to have proceeded to negative a tender of any pftrt 
of the debt in bank notes. To this it was anLvcred that 
the fair conflruclion of the affidavit was that there was no 
tender of the debt in bank notes as far as it was poffiblc to 
make fiich a tender* on account of the fractional fum- But 

The Cvitrt faid that the objeflion, which however was 

ftrlcli juris, mull prevail. 

* 1 Rule abfolute. 

Giles in fupport of the rule.. 

Pa ml her a gain it it. 


Jarrett agahifi Dillon. 

^ RULE was obtained calling on the plaintiff to fhew 
caufe why a common appearance ftiould not be en- 
tered for the defendant upon the defect; of the affidavit on 
which he had been holdeu to bail, in which the plaintiff 
was merely deferibed as of fuch a place, without* giving 
himfelf any addition of ftate or degice. This objection 
was grounded on the rule of Court of Mich. 1 5 Car. 2, 1663. 
whereby “ It is ordered that the true place of abode and 
“ the true addition of every perfon who (hall make 
* ( affidavit in court here {hall be infer ted in fuch 
“ affidavit.” 

4 Erfkinc and Barrokv (hewed caufe againfl the rule; 
ift. becaufe thr. rtfie only applied to an affidavit made in 
* 9 a caufe 
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t 

a caufe in Court, whereas an affidavit to hold to bail was iSoo. 

• • _ _ 
only in the nature of procefs to bring the party ip. 2tny. ^ 

It was not competent to the defendant to* take any o!> 

1 * Dillon, 

jeflion to any proceeding in the caufe till he had appeared 

in Court according to {hi condition of the bail bcflid by 

putting in good bail ; after which if the objection were 

well founded lie might avail himfclf of it in difeharge of 

his bail (rt). But 

The Court faid that the rule of Court in queflion had 
always been a tied upon in this inftance as well as in 
others ; and it was important to prefer ve the fettled form 
of proceeding!* 5 and that no affidavit -fhould be received 
without fuch addition. That this had probably been re- 
-quired in conformity to the flatute of additions 1 Hen . 5. 
c. 5. which made fucti addition necdlary in all original 
writs of aflions perfonal appeals apd indictments ; and in 
criminal cafes any defect of this kind was Hill matter of 
error (b). 

Rule abfolute. 

Laws was to have fupported the rule. 

(tf) In Dcfkorwgb v. Copirger, S Term 1 Irp* 77. the Coutt would not iv.hr It 
of any objection being made :o the affidavit to hold to bail after judgment by 
default 1 ; but faid that any objection of that fort ought to be made 14 rcafonablc 
time after the error committed. 

(/>) Sec flat. S IT 6 . c. 12. 5 FJh c* 23. and 4 Anif. c. 16. /. 7. Eut the 

advantage is waved by the pica of njt guilty, 2 link 175. i ILttvk. cb, 15. 

/. S5.f/*sj. /70. 
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Weight againjl Robert Hunter, 


Money paid by wns an iiTuc directed b\ his Honor the Matter of 

another Lfvrt the Rolls for the opinion of this Court. The action 

Iahe^a«cf, rC ^r was for money paid hid out and expended by the plaintiff 

br^Hdomas for the defendant’s ufe, and for money had and received 

Iws iiquiUatea \ t j iC defendant for^hc ufe of the plaintiff. The defendant 

to their joint crc. pleaded i* the genera) iffuc ; 2. a general plea of bank- 
ditor, if it be not 1 # t 

fo applied is Tuptcy before the caufcs of action > on. which iffues were 

proveable as a 
debt under the 
commifiion of 
the bankrupt 
partner; a!tho’ 
the folvcnt part- 
ner were not 

called upon to t 

repay the debt to who were copartners in equal thirds, were, concerned 

the joint creditor # * 

till lifter the with the plaintiff in the year 1791 in a (hip called The 
Royal Charlotte , and in the outfit of the faid (hip upon a 
Have voyage from the port of Brijlol to the coaft of slfrica ; 


joined. At the trial n verdidl was found for the plaintiff 
with damages 5 7 8 A 5/. 6 d. fubjcdl to die opinion of the 
Court on the following cafe. The defendant together 
with Margaret Hunter and Henry Keowen Hunter deceafed. 


bankruptcy of 
the other. But 
the felvent part- 


ner may recover 

rijp?his e ihare of (viz.) plaintiff in fix twenty-fourth fliares, and the de- 
fendant and the faid AL and H. K. Hunter as fuch CO- 


iu ch debt fo paid 
after tlie bank- 
ruptcy to the 
joint creditor, 
notwithtfanding 
the bankrupt has 
obtained his 
certificate. 

A. engages as a 
partner in a par- 
ticular tsanf- 
aiftion with //., 
C , and D'i who 
were before 
partners; 1 ?., C., 
A D , become 
bank' tints, after 
which A piys a 
debt due from 


partners in eighteen twenty-fourth fliares cdf the faid (hip 
and cargo. The defendant and Al. and tL K. Hunter 
were alfo purfers or fliips’ hufbunds of the (hip, and as 
fuch it was tlieij’ duly to pay the charges of the outfit of 
the fliip and cargo, and to receive from the plaintiff his 
part of the fame. Prcvioufly to the 8th of February 1793 
the defendant and AL and H. K . Hunter as purfers of the 
(hip delivered to the plaintiff the accounts of all the ex- 
pellees of the outfit with the debit and proportion of the 
himfcif and them plaintiff’ in and for the fame, to be paid by him to the de- 

to a joint credi- 
tor; held that the 
U. the proportions 

fendant 


tor; held that thefc three partners conflituted but one debtor to A., and that he might recover from 
r tion«of IS >1 C , and D . towards th# joint debt ; 2?, not having pleaded in abatement. 
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fendant and his then partners ns aforefaid according to tie 1806. 

before mentioned (hare in fucli flivp and cafgo. On the Bright 

8th of February the plaintiff, and the defendant for himfelf ag<u,ji 
and his fa id then copartnery, met and adj idled and fettled 
the aforefaid accounts *, and the plaintiff then paid to the 
defendant and his then partners his fa id 6-24th parts or 
proportion of the outfit, being 782/. u).r. 2d. On the 
,9th October 1793 the defendant and his partners became 
bankrupts, and a commiifion of bankrupt thereupon iffued 
again ft them, under which the defendant has obtained 
his certificate. The defendant and the faid M. and 
II. K. Hunter -did not pay all the fevered creditors of the 
fliip and cargo for her outfit, but at the time of their 
bffhkruptcy 1638/. B.r. 3r/. was unpaid on account thereof, 
which faid fum *the plaintiff as fuch part owner was called 
upon to pay. After the making the original purchafe by 
the faid part owners of the fliip the defendant and the faid 
M. and IL K . Hunter fold 1 i-24ths of the fame fliip, part 
of their {hares in her, to Mr. Bettington and a perfon un- 
known, but reprefented by Mr. Fowler as his agent, (viz.) 

3~24ths to Mr* Bettington , and 8-2_}ths to the faid un- 
known perfon. This fide however was unknown to the 
plaintiff till after the bankruptcy of the defendant. The 
fhares or parts of the faid owners in the (hip’s unpaid 
debts of 1638/. 8 s. 8 d. was by a perfon appointed by all 
parties apportioned after the bankruptcy of the defendant 
as follows: 


Mr. Wright the plaintiff C-a^ths of JT. i> S 

Mr. Bettington - j-24ths of ditto 

Mr. Fowler for his principal 8-2/ r ths of ditto 
The defendant Margaret Hunter 
and Henry Know cn Hunter 
^bankrupts 

c 3 



£.409 12 z 
204 16 1 

546 Z 9 

477 17 *8 

£■ 1638 * r 

The 
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^The plaintiff paid his 409 /. ns* 2 d. for his (hare of 
the fliip’s debt after the defendant’s bankruptcy. But 
there being a failure of payment of the faid Me firs. Hun- 
ters' {hare of 477 /. 17 s. 8 d. the fame was fubdivided by 
tlie fame perfon between the other partners as follow-s : 

Mr. Wright the pUntiff 6- r 7*bs of £. 477 17 8 £. 168 13 4 

Mr. Jhttingt.n - 3-1 jtlis of ditto 84 6 8 

Mr. buv.hr - 55 - 1 7 ths ojf ditto 224 17 S 

£•477 *7 R 

The faid fever al fums of 84/. 6 s. 8 <L and 224/. 17 s. 8</. 
were refpe&ively paid by the faid Mcflrs. Bdthigton and 
I'oivlir, and the faid fum of 168/. 13J. 4 d. by the plain - 
till, after the bankruptcy of the defendant, to the creditors 
°f the fliip, in difeharge of the faid fum of 477/. 17.;. l Sd. 
of the faid Meflrs. Hunters' ' part or ftiare of fhe debts of 
the fliip. All the creuilois of the (hip (except two to the 
amount of 142 /. 3 j\, which the plaintiff paid after lire 
bankruptcy of the defendant,) proved their debts under the 
comm: (lion of bankrupt againil the defendant, and received 
dividends of 3/. in the pound on their debts fo proved : but 
ilili the faid 1638/. ?*s. Sr/, remained due as aforefaid after 
payment of the faid dividends. The defendant and the faid 
jil. and H. K. Hunter continued in equal thirds entitled 
to the laid fliip from the tjme of the original engagement 
up to the faid bankruptcy, which happened on ^he faid 
9th October 1793. The plaintiff has alfo fued the faid 
Margaret Hunter in an a&ion now depending on account 
of her ill a re of the faid {hip’s debts. 

# The queftion is whether the plaintiff is entitled to 
recover againft the defendant the fums of 409/. 12s. 2 d. 
and 16S/. 13^*4^ or either of tjiem* or any part thereof, 

fo 
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fo by him paid after the defendant’s* bankruptcy, notwitb- 1809.“ 
ftanding his certificate. WRlnHr 

again/} 

Hunter, 

E/pitmJfiy for the plaintiff, contended that he was entitled 
to recover both thofe fums,*on the ground that the plaintiff’s 
.right of a£lion accrued fubfequent tc the defendant's 
bankruptcy, and the debts, not being proveable under the 
commiflion, were not barred by the certificate, i. With 
refpecSt to the fum of 409/. i2j\ 2</.#the fituation of the 
parties is this ; the plaintiff and defendant may be con- 
sidered as joint owners of a (hip, on account of which the 
defendant, in the character of {hip's huiband, contra&ed 
certain debts 5 and previous to his bankruptcy the plain- 
tiff paid him the whole of his contributory (hare towards 
the difeharge of thofe debts. The defendant mifapplied 
( the money* and became bankrupt, and fubfequent to his 
bankruptcy the plaintiff was called upon in his charafter 
of partowncr by the (hip’s creditors for the payment o£ 
part of thofe demands which he had before fettled with 
the defendant, and was accordingly compelled to pay to 
the creditors the fum of 409/. 12/. 2 d, This fum then 
not being paid till after the bankruptcy of the defendant 
was not fuch a debt as could be proved under the com- 
miffion. By the a& of the 5 Geo. 2. c. 30. f. 7. none but 
debts owing at the time of the bankruptty are barred by 
the bankrupt’s certificate : and what is meant by debts is 
explained In a fubfequent part of the fame claufe, namely, 
where the caufe of aBiion accrued before the bankruptcy. 

Therefore the debt muff have been fuch whereon an 
a£lion could have been maintained before the bankruptcy; 
unlefs where by the flat. 7 Geo. 1. c, 31. liquidated debts 
payable at a future day certain are made proveable under 
the commiflion ; that is, where the demand is debitum in 

C 4 prefenti, 
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1800. prefect!, folvendum in futuro. No,w here there was no 
^“‘ rn “ liquidated debt due before the bankruptcy for which the 

again# plaintiff could have fued the defendant. The defendant 

was the principal contracting party with the fhip’s cre- 
ditors, and refponfible to them for the whole ; the plain- 
tiff’s flrare of the debts was properly paid into the defend- 
ant’s hands ; nor was there any period before the bank- 
ruptcy at which the plaintiff had a right to refume the 
money which he had* fo paid. The plaintiff fuffained no 
injury till he was afterwards called upon to repay part of 
the money again to the creditors. In Snaifh and others 
aflignees of Parke v. Gale (a), the cafe was t]iat Parke had 
lent his acceptances to Gale before the bankruptcy of the 
latter, but which were not paid till afterwards ; and ft 
was decided that Gale was liable for # the arftount notwith- 
ftanding his certificate, as for money paid to hiS ufe ; - and 
though he had given his* receipt before his bankruptcy as 
for fo much money as the acceptances amounftd to: 
for, faid the Court, there was no debt due at law from the 
defendant to Parke at the time of the bankruptcy*, but it 
arofe altogether afterwards by the payment of the accept- 
ances. Nor could any aftion have been maintained upon 
the acknowledgment. So here no action could have ‘been 
maintained by the plaintiff before the defendant’s bank- 
ruptcy for the m&ney which had been depofited with him 
as his (hare of the {hip’s debts, until the plaintiff was 
called upon to pay the fame aghin tb the creditors after 
the defendant’s bankruptcy, when and not before the fum 
originally depofited with the defendant became money had 
and received to the plaintiff’s ufe. The cafe of the King 
Y $gs' 2rt g fon \P ) is point. . There it was holden that a 

(«) 7 I'crrn £ct>, 364* 


(4) I fern JRsj>, 3691 
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Ipecific fum of money received by an overfeer of thj 
poor was not fuch a debt as could be prqved tinder a 
commiflion of bankrupt againft him before hte accounts 

were delivered in. For, faid Lord Mansfield , the debt 

• • 

only arofe upon the defendant’s cdhverfion of the money 
to his own ufe, which was not till after the bankruptcy. 
And by Butler J, the pariftuoners had no caufe of action 
againft the defendant, nor could have fued him, before 
"the bankruptcy. So here till the defendant's accounts 
were made up after the bankruptcy, it could not be told 
whether he had mifapplied at all or to what extent the 
money he had received from the plaintiff for the (hip's 
creditors ; and confequemly there was no liquidated debt 
•at*the time of the bankruptcy which the plaintiff could 
have proved under the .commiflion. 2. The other fum of 
468 /..i 3 s. 4 d. arifes wholly after the bankruptcy, being 
money paid to the ufe of the bankrupt after that period, 
as one of feveral co-partners, all of whom were liable for 
the debt. But until one partner has actually paid the 
(hare of the others he has no right of action againft them; 
and this it mult be admitted was not till after the bank* 
ruptcy. This is like the common cafe of principal and 
furety, *where it has been frequently ruled that if the furety 
be called upon to pay the principal’s debt after lus bank- 
ruptcy, he cannot come in under the commiflion, and 
confequently is not barred by the principal’s certificate- 
Now co-partners are in thet nature of fureties for each 
other. In each cafe there is a pre-exifting liability before 
the bankruptcy, but no caufe of a£lion arifes till the 
furety in the one cafe, or the co-partner in the other, is 
damnified by the payment of the money. Taylor v. Mills, 
£owp' 525. Paul v. Jonesy 1 Term Rep . 599. 


*5 

i8oc* 

Wright 

Pgalnji 

Hunter. 


IV. Walton. 
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1JB00. W. IVallon for the defendant. F i r ft. As to the fum of 

T; * # - 

. " mrrT 400/. i as. 2d.) that was the plaintiff’s {hare of the {hip 

Wright ^ c . . * 

1 **Jt debts, adjufted and paid by him to the defendant before 
his bankruptcy : It was therefore a fpecific liquidated fum 
for which the latter wss accountable at that period ; and 
confer qucntly was capable of being proved as a debt under 
the commifBon if it were not applied purfnant to the au- 
thority. The plaintiff’s ignorance of its mifapplication 
before the bankruptcy cannot alter the cafe : the amount* 
of the fum whirfi had been mifapplied at the time of 
bankruptcy was always afcertainable, and that conflituted 
a debt from the defendant to the plaintiff: it was fo 
much money had and received by the one to the ufe of 
the other, for which lie had not accounted according«£o • 
the truft repofid in him* This is not therefore like a cafe 
of fpecial damage which cannot be liquidated ’till after thp 
bankruptcy. Nor does the plaintiff declare for fpecial 
damage,’ hut for fo much money had and received by the 
defendant to his ufe; the demand being commenfuratewith 
the particular fum which had been placed in the defend- 
ants hands before the bankruptcy. Neither is it true that 
the money fo paid could not have been recalled by the 
plaintiff before that period ; for a principal may .always 
recall money out of the hands of his agent by giving him 
notice before he has applied it. Here the bankruptcy itfelf 
was a revocation of the authority, becaufe the money 
could not be afterwards applied by the defendant. Se- 
condly, in refpe^l of the other fum of 168/. 13/. 4 d. 
claimed by the plaintiff' for the defendant’s (hare of the 
{hip’s debts paid for him after the bankruptcy; as between 
the {hip’s creditors and each of thefe parties, the whole 
was due from the plaintiff before the bankruptcy, though 
as between the feveral partners themfelvcs, each was only 

liable 
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liable to contribute hjs proportion; therefore this fum iBoq. 

aJfo exifted as a debt at that time, for which the plaintiff w J 

* * Wright 

was liable, and as fuch he might have proved it*under the again/} 
commiffion, The flat. 5 Geo . 2. c. 30. / 41. makes no 
diftin£Uon between partnerfhip and other debts ; but all 
which were “ contra&ed due or demandablc** before the 
bankruptcy are barred by the certificate. In the ftat. 

10 Ann. c. 15. f 3. it was even thought neceiTary to guard 
the conftru&ion of fimilar words front being extended fo 
far as to do away the liability of the partners of a bank- 
rupt to anfwer for the joint debts of the partneifhip, there 
being no doubt but that the bankrupt partner himfelf, 
obtaining his certificate, was thereby difeharged. Indeed 
without this, much of the beneficial cffefl of a bankrupt 
partner’s certificate would be done away ; for in vain 
jvould he be liberated in the firll inihnee from the de- 
mands of the original creditors, if* upon the payment of 
fuch debts by his folvent partners afterwards lie would 
become liable to them to the fame amount, in the cafe 
of a furety, to which this has been likened, lie is not the 
real debtor ; the law therefore implies a promife of in- 
demnity to him from his principal in cafe he fliali be called 
upon to pay the debt. His liability therefore is contin- 
gent before the bankruptcy, and therefore cannot be 
proved a& a debt under the comm ill ion, if he be not ac- 
tually damnified till afterwards. It is otherwife in the 
cafe of partners, each of *whom is jointly and fcverally 
liable for the whole debt in refpefl of thofe with whom 
they deal. In Craven and others v. Knight and others [a) 
it is faid that one partner paying more than his moiety of 
a partnerlhip debt on account of the bankruptcy of the 

2 Chan. Reft 22$, 

other 
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ifjpo. qfher partner may come in under the commiflion for the 
^ furplus beyond his proportion. It is true it does not ap- 

A egwft pear by that cafe whether the money were fo paid before 
or after the bankruptcy. It follows from the nature of 
every partnerfhip that there muft be mutual debts and 
credits between the partners ; thefe therefore may be fet 
off againft each other, and the balance is a debt proveable 
under the commiflion. Befides it may be a queflion here, 
whether the plaintVft be not premature in his action ; for 
this being a partnerfhip debt, the partnerfhip fund is in 
the firft inftance liable before refort can be had to the fe- 
parate eft ate of each partner 5 and non con flat but that 
the partnerfhip fund is fuflicient to anfwer the demand \ 
or if not the whole at lead a part of it, and then tfiq 
a£tion could only be maintained for the "overplus. Till 
that be afeertained no promife to pay can anfe in law, 
and none is flatcd to have been made in fa£t. This then 
is a new experiment to make one partner liable in an 
aftion to another, which cannot be, unlefs upon a balance 
flruck. Smith v. Barrow , 2 5 T. Rep . 478, [Lord Ken- 
yon C. J. obferved that the bankruptcy had put an end to 
the partnerfliip (£), and therefore no queftion of that fort 
could arife]. At any rate, fuppofing the aftion ‘to be 
maintainable at all, the plaintiff can only recover one 
third of his demand againft the prefent defendant \ for it 
appears that there were two other partners concerned in 
this adventure who were all equally refponfible with the 
defendant ; and the law will not imply a promife by the 
latter to pay more than his juft proportion. 

Efpttiajfe in reply. The f defendant was one of three 
partners, all of . whom were liable for this demand : if 

t 

( 4 ) Vi. Ilnguc v. Rolltjlm, 4 Burr, *176, an t Fdk V. II anbury, Cpivf. 44S. 

therefore 
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therefore he would have availed him fclf of the latter ob- 1800. 

je&ion, he ought to hive pleaded in abatement j arfd nof 
9 • Wright 

having fo done the whole may be recovcrefl from him, cgainft 

and he will have his remedy over againft his co-partners LR% 

for their proportions. t As Jo the principal queflion ;#the 

firft fum remained unliquidated till after the bankruptcy ; 

for till then the plaintiff could not know whether all or 

what proportion had been applied by the defendant ; nor 

was the plaintiff aggrieved till he was called upon after 

the bankruptcy to pay the money again. As to the fecond 

fum ; the plaintiff’s demand had no exi (fence before the 

bankruptcy, nor was the defendant accountable for it to 

him till after that period when the money was for the fu ff 

time paid by the plaintiff for his ufe. 


Lord Kenyon C. J. • I’fee no hardfliip in this demand. 
The plaintiff has been cheated, and endeavours by this 
a&ion to recover back his money : If the law will give it 
to him, there is nothing in confidence to prevent his re- 
ceiving it. The cafe is fliortly this; the plaintiff together 
with feveral others were partners in a fliip, the plaintiff* 
having a certain fliare to himfelf, and the defendant and 
the other partners holding the remaining fhares in con- 
junction ; debts were incurred on the partnerfhip account, 
a balance was ffruck, and the plaintiff paid his adjuftect 
proportion of fuch debts into the hands of *the defendant 
and the other partners, who were the managing owners, 
in order that it might bt? by them paid over to the fhip s 
creditors; they have not donefo; and the plaintiff has 
been obliged to pay the money over again to thofe credit- 
ors. It is plain therefore on which fide the confcience 
of the cafe lies: But unfortunately the money was d ’-» 
pofited by the plaintiff in the defendant’s hands before 
1 2 the 
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1 800. the bankruptcy of thfe latter ; and he having fince obtained 
Ibis certificate,, I do not fee how this a&ion can be 

• WniGHT • 

again# maintained for that part of the demand amounting* to 

unier. ^ 0 p i' jo/. 2 d. This is like the common cafe where an 

agdnt receives money from his principal to pay over, 
which he mifapplies, and afterwards becomes bankrupt: 
there can be no doubt but that the amount would be 
proveable as a debt under the commiflion ; for in default 
of the clue application of it, it becomes money had and 
received to the ufe of the principal. As to the other fum 
in demand of 168 /. 13 s. 4 d . the plaintiff is clearly en- 
titled to recover it. The objedion laft darted, as to the 
defendant’s being only liable for a proportion of this fum,* 
was not thought of before, and there is no foundation for 

t f * 

ir. As between a creditor and the partners all are liable 
for the whole debt, though as between the partners them- 
felves each is only anfwerable for his refpedive fhare. 
The plaintiff here (lands in the relation of a creditor to 
the other three partners. lie has been called upon to pay 
a certain fum after the bankruptcy on account of their 
delinquency. The defendant and the two other partners 
formed a diftind partnerfliip with whom the plaintiff con- 
traded, and for whom he paid the money ; he might fue 
all or one of them ; and as the defendant has not 
pleaded in abatement, I think the whole money may be 
recovered from him. Upon the principal queffion as to 
this part of the demand, I cannot diftinguifh this from 
the cafe of a furcty, who is called upon to pay money for 
his principal after a bankruptcy; in which cafe there is 
no doubt but that the money may be recovered back from 
the principal, notwithftanding his certificate# 


Grose 
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Grose J. With refpeft to the larger fum I at fiv(l 
entertained feme doubt" which is now entirely removed. 
It was argued that before the bankruptcy it could not be 
told whether any or what part of it had been mifapplied, 
and confequentlv it was uncertain ,to what amount the 
plaintiff could prove a debt under the commiflion : but in 
truth the plaintiff was entitled to prove the whole amount 
of his depofit, fubjeft to be reduced by the bankrupt's 
(hewing the application of any part of i£, and thereby af- 
certaining the real balance of the account. Then it was 
urged that this was no debt cxifling at the time of the 
bankruptcy, becaufethe plaintiff could not have maintained 
an action againll the defendant for the- amount at that 
time, nor till he had been called upon to repay the amount 
to the creditors, which was after the bankruptcy. That 
however would depend upon cireumdances. For if the 

Q * 

defendant before his bankruptcy had been called upon to 
pay over the money fo received by him from the plaintiff, 
and he had refufed to do fo, I think lie would have been 
liable as for money had arid received to the ufe of the 
plaintiff. Now here he could not pay it after the bank- 
ruptcy, and therefore it became a debt due to the 
plaintiff, and as fuch might have been proved under the 
commiflion. As to the leffer fum, I cannot diftinguifh 
this cafe from that of a co-obligor and furety, where 
money is paid by the furety for the principal after his 

bankruptcy. There is more difficulty perhaps as to the 

• • 

proportion for which the defendant (hall be holden liable 
in this aftion ; but confidering him as one of feveral 
partners for whom money has been paid, I think he is 
liable to the plaintiff for the whole fum of 1 68 /. j 3 /. 4 d. 

Lawrence 



W RIGHT 
agaxnfi 
Hunter. 
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1890. 

Wright 

agawjl 

Hunter. 


Lawrence J. I, think the larger fum was a deb* 
<t,proveable under the commiflion and consequently is barred 
by the defendant’s certificate. For when the bankruptcy 
happened, and the money could not be applied to the 
pUFpofe for which it was depofited by the plaintiff, it be- 
came fo much money had and received for his ufc by the 
defendant. The Idler fum mull be governed by the cafe 
of co-obligor and iuiety, to which it has been juftly 
likened ; and therefore 1 have no doubt that the plaintiff 
is entitled to recover fouiething > the only queflion is as 
to the proportion. Lf this can be confulered as a joint 
debt there will be a joint implied promife to pay it by the 
defendant, in conjunction with the other two partners * 
and then the irndant not having pleaded in abatement, 
the whole may ee :veovtred in this action againtl him 

alone, But on tnir. r iv, of the cafe 1 have feme doubt 

* 

remaining; and 11 c; re- con filler ati on I fhould think 
other wife i:i the courie of the term 1 fhall mention the 


Lr Bi.a\c J. I agree with my brethren on the prin- 
cipal questions. The only point on which I entertain any 
doubt is as to tlu proportion of the leffer fum which the 
plaintiff is cuthkd to recover. It occurred to me at jfirlt 
that the dele*-, lar.t was only liable for one third *, but 
what I have hear ! lias altered my opinion ; for confider- 
ing him jointly liable with the reit of his partners for the 
whole, lie ought to have pleaded in abatement if he wifhed 
to avail himfdi" of this objection. 

On the following day Lord Kenyon C. Ji faid that the 
Qourt had taken under confideration the doubt wdiich 

had 
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had been thrown out the day before, whether the plaintiff 
(hould have judgment for the whole or only for a third 
part of the fum of 168/. 13 /. 4 d. } and that they were all 
of opinion that he was entitled to recover the whole ; 
cbnfulerin g that the three Hunters? who were partners 
together in the Iran fa £1 ion, conllituted but one debtor with 
refpedt to tile plaintiff. 

Poftea to the plaintiff ( a ). 
# 

(a) VI. Swish and another aflignees of Hague v. Dc Silva and others. 
46 


n 


i8oo.^ 

Whioki? 

egainft 

Hi/ktxr* 


Doe on the Demife of Chillcott againfi 

White. aw * *4* 


EJECTMENT on the fever;. 1 demifes of John Chillcott , 

the firft of the firfl: of January 1796, and the fecond ing feveral pe- „ 

cuniary bequefts. 

of the firlt of January 1800, for certain freehold lands devifed to A, W* 

1 * ' • 7- 1 the income of a 

and prenulcs in rJ*worthy Stogumbtr and ihompton Ralph certain cottage 

•in the county of S;mcrfet> called Burge s Cottage, Burges ^IcTf Ihe^^ 

Ejhtc, one moiety of Truchwll Fjlate , and Middle Whet- ^ 6 0 ht /°^ r< 

-oinhe in the poffdrion of Eleanor White. The caufe was the h . alf ° f a " 

4 ' certain eitate ; 

tried at the farnmer aflizes at Wells 1800 before Mr. and all the reft 

and refidue of 

Baron Thornfot^ when a verdict was found for the plain- bi« goods &c. 

r ~ . . r andalfohis 

tnr, iubjetl to the opinion of the Court on the following lands &c. he 
.• gave to his wife 

^ ^ * for life, with 

Emanuel Chillcott being feized in fee of the premifes in ^h»t* ihc **** 

qudtion and of the other moiety of Truckwell Efiate y and “ thought^ ^ 

being poffeffed of perfonaity. on the 16th of March 1786 “ fad 

. to her lifters the 

made his will of that date, duly executed and attefted to faid A. & £. )V % 
pafs real eftutes, in the following words; as touching and after th$ 

m death of his 

wife and her two fillers he gave all his land* Sec, to his heir at law. Held fha; the widow had 
power to devife to her lifters the real as welt as perlbnal eftate before bequeathed to her by hec 
fcvlband j and A, W, having died before the widow, that tfte Utter might among the reft bsquiattl 
the cottage, in which A* H\ haft a life inter eft, to her other lifter £< W 

Voi. I. • D fuch 
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fitch worldly eftate ahd effc&s wherewith it hath pleafed 
"Cod to. blefs me I give and difpofeof the fame in manner 
and form following; {after giving feverai pecuniary legacies 
to his relations), Alfo l give unto Ann White my filler 
in llw 20 L and the incomes of Burge's Cottage , and her 
living iti it if the think proper, during her natural life* 
Alfo I give unto Eleanor White ioo£ and half of Truck - 
well Eftate during her natural life, Alfo I give unto Wil- 
liam Burge my fesyant man 5/* AH the reft and refidue 
of my goods chattels rights credits perfonal and tefta- 
mentary eftate, and alfo my buds tenements and heredit- 
aments I give devife and bequeath unto Elizabeth Chillcott 
my dearly bdoved wife during her natural life, whom I 
make my foie executrix* And I do allow her the faid 
Elizabeth Chillcott to give what flic thinks proper cf*htt 
faid effects to her fillers Elinor White and Ann Whitt 
during their natural lives. And after the above lives beiifg 
expired, viz- Eliz. Chillcott, Elinor White and Atm White, 
all the lauds rights profits and hereditaments of T ruchwcll 
Eftate to come to John Chillcott my kinfmati living in. 
London {a) or his male heir ; if any free land, not to be 
fold or mortgaged on any account whatfoever, but to re- 
main in the Chillcott family for land of inheritance, with 
two cottages garden and orchard in the parifli of Brampton 
Ralph adjoining to the aforefaid Truck well Efate called 
by the name of Middle Whetcoinhe Free Land* And if no 
male heir lawfully begotten by the faid John Chilkott then 
the above lands to fall to the firft'male heir of the branch 
©f my unde Richard Chill cot i\ family, who lived at Hen * 
crick Farm\ yielding and paying to fuch of the daughters 
©f the aforefaid Richard Chillcott which fhall be then Ur- 


(<) To whfm tbs telU tor h aj before given t pccanierjr legacy. 

ing 
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mg the fum of 100/. each, at the tifne o£ taking poffeflion 
of the aforefaid cftates.” The teftator died on the 2 ;,tft 
of May 1 7^7 fo feized of his feveral eftates., Elizabeth 
1 Chillcott his widow, and her fillers, Eleanor the defendant, 
and Ann White furviving him* The lefior of the plaintiff 
the faid John Chillcott at the time of the te ft a tor’s death 
was and i* now his heir at law. On the death of the 
teftator Ann White entered into Burge's Cottage , Eleanor 
White into the moiety of Truckwell EJfate , fo devifed to 
them refpcftively, and Elizabeth Chillcott (who proved the 
will and took pofleflion of all the teftator’s perfonalty) 
entered into the refidue of the real eftates. Ann White 
died on the^th of April 1791, in the lifetime of Elizabeth 
Chillcott , who thereupon took pofteffion of Burge's Cottage \ 
end on the 23d of April 1792 made her will duly executed 
iopafs real eftates; wherein reciting the will of her hufband 
and the power thereby given to her “ to give what flic 
thought proper of the faid efledls (of her hufband) to her 
filters Eleanor White and Ann While during their natural 
lives;” and reciting alfo the death of Ann White , (he 
thereby, in purfuance of the power referved and of all 
other powers wherewith (lie was either in law or equity 
invefted, gave and devifed unto her fifter Eleanor While 
for her life tf all fuch goods chattels rights credits per- 
fonal and teftamentary eftate lands tenements and heredit- 
aments as (he was empowered under or by virtue of the 
faid recited will of her faid deceafed hufband to give and 
devife.” She alfo dev'fed unto her faid fifter E . W . <f all 
the reft refidue and remainder of her goods and chattels 
lights and credits Teal and perfonal eftate and effeils 
whatfoever and wherefoever, of what nature or quality fo- 
ever, fubje£l to and charged nvith the payment of h*er 
4ebts and funeral expences.” And appointed her faid’ 

D a Aflac 
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filler E. TV foie executrix, and rcfi^Iuary devifee. On the 
25th of December 1795 Elizabeth Chillcott died, on whole 
death the defendant Eleanor White proved the will, took 
pofleflion of the whole of the perfonalty, as well that 
which was Emdnuel Chillcott* s the ted a tor’s, as that which 
was of Elizabeth's own acquiring, and entered into all 
the real eftate which was in Elizabeth Chillcotfs pofledlon, 
and Itill holds the fame. The queftion was whether the 
leflor of the plaintiff was entitled to recover the whole or 
any part of the above premifes. If the Coufrt w'ere of 
opinion he was entitled to the whole, the verdict to Hand 
for the whole \ if to part only, the verdict to ft and for 
fuch part ; if to none a nonfuit to be entered. 

D ampler , for the plaintiff, contended that Elizabeth 
Chillcott had no power under the will of Emnngtel Chillcott 
to difpofe of any part of the real property. The teftator 
only allowed his widow to give “ what fhe thought 

proper of her faid ejfecls" to her filters for their lives ; 
and the word cjfecis will not carry land. It is ufually ap- 
plied only to perfonalty, and the teftator has fo applied 
it in his will ; for at the beginning of his will he ufed the 
word ejlate with reference to his real, and the word effeSls 
with reference to his perfonal property. It may be faid 
that Emanuel Chillcott having before given both real and 
perfonal property to his widow, the words « /aid effefts'* 
mult apply to both; but that is not neceffarily fo ; and 
if the meaning of the will be only doubtful the Court will 
con {true it in favour of the heir at law. It is true the 
lands occ. are devifed over to the heir at law after the de* 
ceafe of the two filters as well as his widow \ but he had 
before given to each of the filters an intereft in part of the 
landed eftate, which is fuflicient to fatisfy thofe words* 

At 
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At any rate the teffor ©f the plaintiff is entitled to recover 
Burge's Cottage , which the teftator lvad given to Ann White 
for her life, and which therefore cannot be faief to be any 
part of u her" (the widow’s) €i faid effe&s” not haying 
been before bequeathed to*her; anci of fuch part only as 
had been before devifed to herfelf was the widow allowed 
to make any further difpofition. 


8 ¥ 

JC$o<3. 

Dor. 

*£*i*JI 

W#UT«t 


Tripp contra was Hopped by the Cou # rt* 


Lord Kenyon C. J. It is very plain what the teftator 
meant. After giving a few legacies and bequefts he d&- 
vifes atl the refid ue of his property both real and perfonal 
of* every description to his widow for her life, and then 
allows her to give what (he thinks proper of her Jatd ejft fts 
to her filters for their lives. This defcription muft apply 
to the property which he had been before dealing out, 
amongft which Burge’s Cottage is mentioned by name •, the 
income of which he had given to Ann White , and her 
living in it if (lie thought proper (a ) ; over all of which 
not before difpofed of he meant to give his widow a con- 
trol. And this is confirmed by the terms of the devife to 
the heir at law, who is not to take any thing till after the 
death of all the fitters. 

Per Curiam y 

Judgment of nonfuit to be entered (£). 

( a) A devife of the free vfe of lands will pafc the intereft in them. Cook r m 
Gerrard > I Sautid . i86« 

(d) So the word •« legacy" in Its otdlnary fjgni fixation is applied to money j, 
tut it may fignify a devite of land. Per Lord Man field in Brady v Cubits, 
Oougl. 40. S. P. Per Lord Macclesfield in Berkley v. Ntwland, 2 1 *. W. ijSi. 
S. p. Per Lord Camden in Williantfon *v. Ilurjl and others in Chan# ftf. 
7 G&* 3. MS. S. P. in j/*y>e v. Taylor, 1 Burn 268. 

»3 



Si 

l8oo* 

Monday, 
Nov: 17th, 


CASES in MICHAELMAS TERM 


The King ogainft Clarke. 


It is no obj%£tion 
to relator* ap- 
plying tor a quo 
tartan to infor- 
mation againft 
the (Jeftndrtnt 
for exetc fing the 
office of an al- 
derman (his 
c .e£t ion to which 
thry had op- 
pored), that 
they afu'rwaids 
snaue no oppoli- 
tion to his di c- 
tion to (he prin- 
cipal o0ice at 
ma .jilirat y, (to 
won h the other 
was a ntccftary 
qu d'/ication) j 
or that they 
afterwaids at- 
tended at and 
concurred in 
corporate meet- 
ings wl ertat he 
p redded, or 
where he at- 
tended in his 
©fheiakharadter: 
Such application 
being made 
within the time 
limited by law, 
\ix, in 4 years 
after rhif de- 
fci'dant’selcdlion 
ns an alderman. 


T 1,E defendant was called tfpon by a rule to fliew caivfc; 

, why an information in nature of a quo warranto 
ihould not be exhibited againft him, to fliew by what au- 
thority he claimed to be an alderman of the borough of 
Eajl Retford in tho county of Nottingham. 


The borough confifts of two bailiffs, twelve other al- 
dermen, and an indefinite number of burg effes. And thus 
far the affidavits on both fidcs agreed as to the right of 
election of an alderman, that the bailiffs aldermen ^nd, 
burgefies for the time being or .the greater part of theih 
fliould, upon a vacancy, elcft one of two burgefles who 
fiiould be fubmitted to their choice by a certain fe!e£l 
body in the corporation ; but by whom that nomination 
was in the firft inftance to be made was a fubjeft in con- 
troverfy, and not material to be here confldered. In 
general it appeared J;hat the ele&ion of the defendant was 
made under circumftances of great doubt and coufuffon, 
after the fenior bailiff and many of the corporators had 
left the Common Hal], having juft before proceeded to 
the ele&ion of one Chappie to fill the vacant office of 
alderman, which election however was afterwards fet 
afldc upon proceedings had againft him for that purpofe. 


But the principal ground on which the prefen t rule was 
oppofed was that of the acquiefcence of the feven relators, 
ty>on whofe affidavits the rule was obtained, who were 
burgefles of the borough ; as to which the circumftances 
appeared to be thefe : The ele&ion of the defendant to 

the 
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the office in queftion took place in July 17 95, and it was 
not pretended that any of the relators concurred the 
aft of his election, but on the contrary left the Hall after 
the eleftion of Chappie in which they had taken a part. 
The affidavits againfi the fule the» ftated that thc\fc- 
fendant, having been at fir ft fworn in before the junior 
bailiff only, had an information in nature of a quo warranto 
filed againft him, to which he entered a difclaimer on 
that account; but afterwards in Trinity Term 17 $6 ob- 
tained a writ of Mandamus requiring the two bailiffs to 
permit him to be fworn into office before them, which 
was accordingly done to.-ards the latter end of 37 96; 
fince which he had always cxercifcd his faid office. 
TJjat on the 29th September 1798 he had been elected into 
the office of fenior bailiff (which can only be holden by an 
jdderqian o£ the borough) by a majority of the bailiffs and 
aldermen, in whom the right of deff ion is vefted, and had 
ferved the office for one year. That the relators were at 
the feveral rimes of his nomination deftion and fwearing 
in as aforefaid refpeftively hurgefles of and refiding within 
the town, and well acquainted as was believed with all the 
circumftances of the defendant’s nomination and eleftion, 
and of his obtaining the faid writ of Mandamus, and of 
the oath fo adminiftered to him before the two bailiffs; 
and of his being afterwards elected into and ferving the 
office of fenior bailiff ; thofe circumftances being publicly 

known and difeourfed of in the town and neighbourhood ; 

» • 

and hav| acquiefced in all thofe tranfaftions as aforefaid 
until the prefent application : and that the faid relators 
have alfq attended corporate meetings and eleftions of 
junior bailiffs and aldermen, at which the defendant was 
prefent both as alderman and Ycnior bailiff, and that they 
had voted on Tuch occafions; and that, they never ob- 

D 4 jefted 
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jtoo- 

Tbc King 
Claaxx; 


jefted to the defendant's giving his vote as alderman oil 
fuch occaGons. 

GiW/ and for the defendant, having firft argue^ 
upba the merits for t the regularity of the eleftion, theft 
contended that, even admitting it to have been irregulay, 
yet aftejr ajcquiefcence for fo long time on the part of 
the whole corporation, including the pref^nt relators, 
they were now eftnpped from objecting to it. No oppofitiop 
was made to the Mandamus to fwear in the defendant in 
the firft inftancc, nor to his fubfequent eleftion to th$ 
office of fenior bailiff, which can only be holden by an 
alderpan, and which was therefore a recognition of his 
title as alderman. Apd fmee that appointment feveral 
cleftions of aldermen and others have been made without 
apy quellion, all which derivative titles will be deftroyed 
if the defendant be ou(led. As before the late aft of the 
31 Geo . 3. c. 58. the Court often refufed applications, 
from mere lapfc of time, within twenty years, which was 
the period of limitation at that time ; fo neither was that 
ftatute intended to limit the diferetion of the Coprt in re- 
futing applications of this fort within fix years, the limit- 
ation thereby fixed. In the Winchelfea cafe (a) when 
the Court, by analogy to the ftatute of limitations in re- 
fpeft of ejeftments, laid down the rule, u that they would 
not give leave to a common relator to commence a profe- 
cution in the nature of a quo warranto after an acquies- 
cence pf twenty yeafs, they obferved at the fame time 
that though the acquiefcence might be fhort of that pe~ 
riod, they would not therefore grant an information, 
unlefa it appeared to be a proper cafe/’ The fame rule 


{a) 4 Burr. 196%,^ the MS. note of Mr. Juflic ettto; from whence tl»c 


yioutton was made.' 


jra«' 
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mm alfo fully explained t in the cafe of *The King v. Ward- iSoo. . 

roper, M. 7 G. 3. {a) one of the Wlnchelfia cafes. . The ■ 

#rk* m h|^ 

Court there were unanimoufly of opinion that .the rule 

pught to be difdiarged with calls. u They admitted that C * A ***' 

po length of time will eftabliih a right againfl the crow?i § 

and that if his majefty’s Attorney General were to file an 

information on behalf of the crown, the defendant’s long 

enjoyment would be no bar, without (hewing a good title. 

But when the information is only by a common relator, 
who cannot proceed without the leave of the Court, a long 
acquiescence in the defendant’s right may operate upon 
the difcretion of the Court, and induce them to refufe 
*heir own leave for fo dale and ill-timed a profecution, 

£f the Court were of courfe to grant every information 
that is a(ked, the flat, of Queen Ann which requires the 
Court’s leave before a relator can commence a profecu- 
tion would be virtually repealed, and the Court deprived 
of the discretion repofed in them. The view of that 
ftatute was on the one hand to facilitate and fpeed the re* 
jnoval pf ufurping officers and pretended corporators ; and 
on the othe,r hand, to reftrain all improper and Vexatious 
profecutions, by putting it in the power of the Court to 
jrefufe their leave. The flat. 4 & 5 Wil. and Mar. c. 18. 
has repofed in the Court the fame diferetionary power 
pver criminal informations. The title of that aft is an 
aft to prevent malicious informations j and with that view 
it direfts that the clerk of the crown (hall not receive or 
file any informations without the exprefs order of the 
Court. And though the words of that Statute relate only 
to informations for trefpa(Tes, batteries, and other mif* 

^emeanors j yet it was holden in the cafe of the King , 

and 


(«) Tbit w a alfo read from Mr. Juftice Tali ' a MS. 
14 
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f 8 oo. zri<{Jtforgan{a) that under the word nufdcmcanors itextend* 
to informations in the nature of a quo warranto: for an. 

agahfi ufurpatibn of an office or franchife is a mifdemeanor, at*! 
liable to a fine. It is evident therefore that the Court 
have a right to ufe \hcir o vfli difcrction, and to grant o$ 
yeftife an application of this kind according as they fhall 
think it expedient or not. The next ccnfideration is* 
Whether upon the cafe now difclofed it would be proper 
to permit the piofecution applied for ? It has been faid 
that this cafe does not reach the limitation of time which 
^he Court have fet againft thefe applications ; for it is 
not yet 20 years flnce the defendant was ele&ed. In 
drawing that line the Court only meant it as a boundary 
they would never exceed ; that is, they would in no r ca£c 
permit any common relator to difturb a corporator after 
9 quiet enjoyment for twenty years. But rit is qot from 
thence to be inferred that they would grant informations 
wherever the enjoyment has been lefs than 20 years* 
They will dill examine into the propriety of the profe-* 
cution under all its circumftances, and grant or refufc 
it as (hall feem mod expedient upon the whole.” In 
j?. v. Dawes, and R . v. Martin (£), two other of the 
Winchelfea caufes, where the Court entered into the fam$ 
confiderations, they laid confulerable drefs on the circum* 
ftatice, that *one of the relators, though he had not 
originally voted for Dawes, had afterwards voted with him 
at fubfequent corporate aflejnbltes \ and that Dawes had 
afterwards been elected mayor unanimoufly, ^and many 
derivative titles would be affefted by the flaw in his title.]; 

(0) Carth. 503, . 

# (£) 4 Hut r. 2122. This was aifo read from the fame MS. as the reafons of 
Mr. Juftice T*u\ for affenting to the judgment there pronounced* 

and 
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<jfcnd fat th^fe reafotis* although the irregularity of Danes' 
title was not denied even by himfelf, the rule for granting 
the information was difcha-rged. Mr. Juftice l^zto^opimon 
liras noted by himfelf in rhefe words. After Rating all thecir- 
CUmftances; (t In all qi*eftions\>f this kfnd one great difiinc? 
tion is always to be attended to, that thefe are applications 
hy common relators, who having no inherent right of profit 
cution but by the Ratute of Queen Ann are left to the 
difcretion of the Court whether they fliffll be permitted 
to profecute or not. In the exercife of this difcretioii the 
Court is not merely to confider the validity or defc£t of 
the defendant’s title, but the expediency of allowing or 
(lopping the profecution under all its circumRanees. 
If informations were always to be granted whenever a de- 
fective title is (hewn, there. would be an end of the Ratute 
atvl of all difcretion rrpofed in the Court. The crown 
has indeed at all times a right to inquire into the claims 
of any office or franchife, and to remove the parties unlefs 
they can fhew a complete legal title. But if every 
common relator might diRurb corporations whenever he 
pleafes, the vexations and mifehiefs of fo unlimited a pri- 
vilege would be infinite. It was therefore one view of the 
Ratute of Queen Ann (connected with the Rat. 4 & 5 of 
William and Mary) to lay fome rcRraint on thofe profe- 
cution s bv requiring a previous leave from rhe Court in a 
matter of fo general extent, and which is fo often the 
fubjeft of the moR fp irked litigations. It is much to be 
v/ifhed rhat fome certain lines could be drawn, and the 
difcretion of the Court in fome degree confined. It is 
indeed very difficult to do it, as every different cafe has 
its own peculiar circurnRances, .and from thofe the Court 
muR determine upon each. But the prefent occafion 
fuggcRs the propriety of a few general rules ; which if 

they 
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they be not always decifive will at lead have great weight 
and influence with the Court, jft. If the objeftion upon 
which the application is founded has been known and 
acquiefeed in by the whole corporation a great number of 
years, it is a reafoi>for not'fuffering any member of that 
body to impeach a title which themfelves have fo long 
and knowingly admitted. The acquiefcencc of the cor- 
poration would indeed give no right to the party, if his 
title be really ckfeftive in itfelf $ but it is a reafon why 
thofe who have fupprefled that defeat fuch a great length of 
time (hould not afterwards be admitted as common relators. 
The great view of the ftatute of Queen Ann in the privi- 
leges it allows to common relators was to haften the re- 
moval of ufurpers, and thereby prevent the ill confequgnces 
that might enfue from fuch ufurpations j but thofe who 
have lain by and permitted the ufurpation a» great, number 
of years can have no claim at all to the benefit of that aft. 
In fuch a cafe, the application would appear to be diftated 
by fome impure motives, fome change of interefts in the 
parties applying, which a court of juftice will never affilt. 
They will therefore leave it wholly to the crown alone to 
difpute the title. 2dly. If the parties applying for leave 
to profecute did themfelves give their vote for, the very 
man they objeft to, and have all along concurred 
with him in^many corporate afts without ever excepting 
to his title, this is alfo a reafon for not allowing thofe 
parties to contradift their qwn conduft, by impeaching a 
title which themfelves created, or have knowingly admitted, 
jdly. The nature of the objeftion may be another reafon 
for rejefting a ftale profecution. If the objection be vague 
and indefinite in its nature, depending upon evidence 
‘which the diftancc of tihie may render more difficult or 
uncertain, and confequently the defence more embarrafled* 

it 
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it might lay very unreafonable difficulties upon the de- 
fendant, if every common relator might put him upon 
anfwering it at the didance of 18 or 19 years. 
and ladly, If the profecution propofed in dead of reform- 
ing the conftitution, and introducing geod order and re- 
gularity into tlie corporation, would throw the whole 
body into general confufion, the Court would hardly fuffer 
a common relator to commence a profecution of fo mif- 
chievous a nature.” 


4 * 


The KtKC 
afairft 

Cla«-k £4 


The Court defired the couufel in fupport of the rule to 
confine themfelves to the objection made to the profecu- 
tion of thefe relators ; faying that as to the validity of the 
election they would not take upon them to decide it in 
this tlage ; it was enough to fay that it was diffidently 
doubtful jo put.it in a courfe of inquiry before a jury. 


Perceval and Balguy , in fupport of the rule, faid that it 
would be carrying the do&rine of acquiefcence a great 
length to conclude the application by the prefent relators, 
becaufe they had not been in a fituation to litigate the 
defendant’s title for four years, being two lefs than the 
limitation allowed by law. It is not pretended that they 
had voted for the defendant’s ele&ion as alderman, which 
they now fought to impeach ; but as far as # thcy coulcl 
they oppofed it by voting for another candidate. The 
cxpence of fuch profecutions i^ confiderable, and it may 
not be convenient to parties to incur it immediately after 
an elettion : but if their attendance afterwards in con- 
junction with the party fo eledled at annual corporate 
meetings be a ground for denying their application, the 
ftatute which gives them leave to # apply within fix years 
Jrill be rendered nugatory : for fuch deitfon* are indif- 

penfably 
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1800* penfdbJy neceflary in order to carry on the government of 

1 the place, and it is the duty of every corporator to 

agawft In the chafes cited fome of the relators who applied had 

CtAAct* b ccn concerned in the very a£ls which they came to ira* 

peach, which furuifhes a leading line of diftihftioii 
whereon the Court has frequently aQcd. But here tKc 
relators oppofed the defendant’s election as alderman; 
Neither is it fworn that any of them a£tually concurred in 
his eledion as fenior bailitF, though they might not have 
openly oppofed it. They were then flopped by the Court* 

Lord Kenyon C. J. The legiflature have lately had 
this fubjeft under revifion, and have thought proper 
to draw a line of limitation of fix years, after which /ia 
corporator’s title (hall be impeached for any original defc£t 
' in it. This is a mofi wife and beneficial |ule ; and it id 
fit that our diferetion fliould be governed by the fame 
limitation in ordinary cafes, fo as not unnecefiarily to fetter 
thefe applications beyond what the legiflature have thought 
proper to do. The Court have indeed on fevcral occafions 
faid, and faid wifely, that they will not liften to a common 
relator coming, though within the time limited, as a mere 
flranger to difturb a corporation with which he has no 
concern (/*), nor even a corporator who has acquiefced or 

perhaps 

(d) In the cafe of the Ki*gv. Kemp, II. 19 G. 3. a fimilar application w*» 
made againft the defendant for clairting &f . to be a freeman of the borough of 
Staforth, at the relation of one Watts, who was a fttanger to the corporation, and 
who lefled the application on his own affidavit, which was infilled on as a preli- 
minary objection to granting the rule ; though there was alfo a fufficient anfwef 
given upon the merits. The Court difeharged the rule with cofta. And Lord 
Ketyott C. J. in delivering his opinion 5 after /hewing that Watts'* affidavit had 
been completely anfwered, faid ,* u Then it is to be confidered who Watts is« 
If he hud {hewn^hat his own and other perfons 1 privilege* had been injufed, h« 
would perhaps have had reafon for pr e'er ring this complaint :} but the fad it 
13 * otherwise. 
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'perhaps concurred m the v$ry ail which he afterwards 
comes to complain of whfcn it fuifs his purpofe: and* fo 
far l think we have determined rightly. But I have never 
known the rcftri&ion carried further; nor am I prepared 
to carry it to the length »ow # contended for* It i? faid 
thefe parties are concluded from impeaching the defend- 
ant’s title, becaufc he has been fince elefied fenior bailiff 
without their oppofition, and becaufc they have attended 
other corporate meetings with him. But I cannot impute 
this as blame to them* There muft be rnngiftrates, and 
the powers of Government cannot (land (till till the validity 
of a former difputed de£lion is ascertained. In fome 
corporations, whofe charters contain non-intromittazit 
claufes, juftice would be at a ftand if fuch elections did 
not^Ske place. The neceffity of a government de fa£lo is 
recognized even in the in fiance of title to the crown by 
the fiat, paffed in the reign of Hen, jth {a), In this infiance 
therefore the relators having objected to the defendant’s 
cleilion to the office of alderman at the time, I cannot 
think that their not having oppofed his election fince to a 
neceffary annual office of magiftracy is luch v aii acquiefcence 
in the original defect of his title as precludes them from 
making this application within the time allowed by law* 
With refpe& to the merits, the quefiion is put too much 
in dubio by the affidavits on either fide for the Court to 
fey that it is not proper to be inquired into by a jury. 

Per Curiam 9 Rule abfolute (£). 


ifloo. 

The King 

agaittfi 

Cl ARfcJ* 


{*) II if* J.C, V. 

(£) So late as In M* 29 Geo, 3. the Court held in the cafe of the King v. Bandy 
& Term Rep, 767. that no potfeffion of a corporate fianchiie for lefs than aoyear* 

was 


Other wife. He comes here as a perfect Granger to corporation, prowling 
into other men's rights. I do not ^.’.n r: f, 3 .h anger may not in any 

safe prefer this*fort g£ application | l\n be >e to the Court with * 

very fait oafs in hit hands,'" 



CASES in MICHAELMAS TERM; 


4 * 


j8oo. 


Tb* King 
agMifl 
ClARKS* 


Was a Sufficient objection to the granting of an information in the ftatot^ 

of a 4U0 warranto ; and it was granted there after a pofleflion of iz years* It war 

there alfo confldered to be no obje&ion to the application that the defendant’s title 

had been before attacked by a fimilar information which was afterwards abandoned* 

Afterwards in the cafe of the King v. Dtcktn in //. 31 Geo 3 2 "Term Rep, *84* 

thr Court came to the relolution of limiting in future their own difcretion 11* 
• + 

granting applications of thisnatuie to fix years, beyond which they would not under 
any circumftances fuftcr a party’s title to be impeached. And thiy afted upon this 
rule in the cafe of he King v. Piacoik m JS, 32 Geo, 3. 2 Term Rep 684. boon 
after the flat 32 G. 3. e. 58. was pafled, which ftamped the propriety of it wit) 
icgi flative authority. 


9.,/i , y , Shi'rreff and Another agaittji Wilks (originally 

ssa.. fued with G. Bishop and W. Robson, who 

have been outlawed in this fuit). 


Two (of three) 
partners, who 
hsd contracted a 
debt prior to the 
admiftion of the 
third partner into 
the firm, can- 
not bind him 
without hkaflent 


'J'HIS was an a£Uon upon the cafe upon a bill 0/ •ex- 
change for 78/. dated the 5th of November 1796, 
payable to the order of the plaintiffs two months after 
date, which was dated in the declaration to have been 
drawn by them on the faid G . Bi/hop^ W ’, Rob/on and 


bfl i^diawn^y \ he J m Wdks by the name and defeription of Me firs. George 
creditor up mi the Bifljop and Company, and to have been accepted by them. 

4ftrm m thur J ' 

joint names. but The defendant Wtlh pleaded the general ilfue, on which 

luchfecuiity is . . 

fraudulent and iffuC Was joined, 
void as againft 
the third part- 

> The caufe came on to be tried before Lord Kenyon at 


an aflion againft 
the three, wheiein 
one only oi the 
original partners 
pleaded te the 
a£hon. 


Guildhall on the 5th of June laft, when the jury found a 
verdift for the plaintiffs for 90/. 10/* including intereft 
on the bill 5 fubjett to the opinion of this Court on the 
queftion, whether the plaintiffs were entitled to recover 


under the circumftances of the cafe i 


• The plaintiffs in October 17 95 fold and delivered a 
quantity of porter to Bijhop and Wilks , who were then 
partners^ which porter was entered in the glaintifiV books 

«? 
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in the names of Wilks and Bijhop ; and the fame was after- 
wards {hipped for the Wjl Indies , and the defendant * 
Wilks paid the {hipping charges. Robfon became^a partner 
with Bijhop and Wilks in April 1 7^6, and continued fo 
till the 8th of November following, wjien their partnerfiiip 
was diffolved. The defendant Wilks previous to the dif- 
folution of the partnerfiiip lent to the plaintiffs a memo- 
randum or calculation in his own hand writing of certain 
dedu&ions claimed by him in refpeft of*he porter. The 
balance due to the plaintiffs in refpe£l of the porter was 
7 8/. for which the plaintiffs drew upon the defendants 
the bill mentioned in the declaration, which bill was ac- 
cepted by Bijhop in the partnerfiiip firm of all the defend- 
ants^ by his fubferibing thereon u Accepted G. B. and 
o.” 


iSbo. 

* 

Shirrift 
again/} 
Wit. ks ani 
Others. 


Laws for the plaintiffs. As between the plaintiffs and 
Bi/hop and Wilks the original partners by whom the debt 
was contracted, it muit be admitted that Wilks is bound 
by Bijhop' $ acceptance, though it were made without his 
concurrence, bccaufe one partner may bind another by 
accepting a bill ori account of a partnerfiiip debt. It is 
true that one partner cannot pledge the fecurity of another 
for his own private debt (a), nor if there be any fraud in 
the tranfadlion as between hirh and the creditor to whom 
fuch fecurity is given : but tills was a debt incurred in 
thecourleof trade and not ofcan individual or private na- 
ture. And nb fraud is found here, nor can any inference 
of fraud arife from the fuels fluted. The creditors were 
guilty of no impofition in drawing the bill originally, nor 

(a) Crcgfcn and others v. Hutton and Ft xt reft, B. R. E. ni Gto. 3. Marfa 
r, Vartfommer and another Sittings after Aliib. T, 17S6. at GuVdtatl, cor. 
Butter J. 

• vol, 1 : e 


could 
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$806. could they control the manner in which it was to be ao- 

4 4 

cented,: but when accepted by any one of the houfe in 

$H|K1 MfFP f 1 ' 

againft their join* names they mu ft all be bound by it in the ordi- 
WiLKsand 

wthm. nary courfe of commercial dealings. „ If Wills would have 
been bound, though die did wot concur in the aft of ac- 
ceptance, and if the partnerfhip fund were originally 
anfwerable to the plaintiffs, the introduction of a third 
partner cannot vary the cafe \ it was only the continuance 
of the old partnership with the addition of a new member; 
and the bill was drawn on the fund which really and truly 
ought to pay it. The debt as between the defendant 4 ' 
mull be taken to have been transferred to the new patner- 
(hip : but whether that were fo or not is a matter to be 
fettled between themfclves, with which the plaintiffs have; 
no concern. With regard to creditors the aft of eftte 
partner mud be taken to bind all the reft, ptherwife all 
dealing with them mud be attended with great perplexity. 
Ft may not be known to many at what time fuch a partner 
was taken into the firm. 

Gibbs contra was flopped by the Court- 

Lord Kenyon C. J. I do not know how this cafe came 
to be reserved for the opinion of the Court ; for I have 
decided the fame queftion repeatedly at the fittings, and 
• he propriety of my decifion has never been canvaffed 
again upon a motion for a new trial. This is an aftion 
brought againft three perfons, Wilts, Bi/bop , and Robfw, 
as acceptors of a bill of exchange. It appears that the 
acceptance was in faft made by BiJJjop alone in the name 
of the firm. The confidcration for this bill was fome 
porter which had been fold by the plaintiffs to Wilks and 
Bipop only, at a time when Rohfon had no concern with 
ix the 
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iht houfe. Then the plaintiffs, knowing this, draw the # 
bill irpotl all the thtee partners; and knowingly take an 
acceptance from one of them to bind the other-two, one 
q{ whom; Rolf oh', had no cbncern with the matter and 
was no debtor of theirs; wo affent of his being found, 
and nothing dated to fhcw that he had any knowledge of 
the tranfa&ion. It is hard enough for one partner in any 
cafe to be able to bind another without his knowledge or 
content; but it would be carrying the liability of partners 
for each other’s a£ls to a mod unjud extent if we differed 
a new'' partner to be bound in this manner for an old debt 
incurred by othet perfons. The plaintiffs therefore ought 
licit in juftice to have taken tins fccluity by which they 
were to bind one who was not their debtor : the tranf- 
aftion is fraudulent upon jthc face of it. It is no anfwcr 
to fay that one partner has a general power of binding 
the red. So ah executor has -power to bind the 
affets of his tedator, and to tell and difpofe of his eife£ts ; 
and the law repofes a confidence in him that he will apply 
"the proceeds in payment of the teftator’s debts and lega- 
cies : but if fraud could be proved in any particular tranf- 
aftion between the executor and a purchafer ftich a falc 
would be void. In the cafe of Worftley v. De Mottos (a)} 
Lord Mansfield , in delivering the opinion of the Court, 
fays, that " valid tranfa&ions as between the parties may 
be fraudulent byreafon of covin, collufion, or Confederacy, 
to injure a third perfon^:” and he inflaiices, “ if a man; 
knowing that a creditor has obtained a judgment againft 
his debtor, buy the debtor’s goods for a full piice, to 
enable him to defeat the creditor’s execution, it is fraudulent. 
Again, if a man, knowing that an executor is wafting and 
turning the teftator’s eftate into money, the more cafily 


5 * 


1800. 

Shi k ! s ry 
inji 

Wuks and 
Other*. J 


(*> > Surr ■ 5 - 

E 2 



CASES in MICHAELMAS TERM 


ft 


rtbo. «. 


JihlRRr.KF 

*£•>¥ 
W i l k s and 
Offers. 


# to n$n away with it, buy from {he executor with tJitft 
view, though for a full price, it is fraudulent.” The fame 
do&rine Was recognized by Lord Harchmcke in Mead v. 
Lord Orrery (ft) ; and again by Lord Mansfield in Whale 
▼. Booth , cited in the*notcs of the report of Furr v. Nc"w^ 
man ( b ) ; and alfo in the cafe of Elliot v. Merry man (e) r 
and in other cafes. And nothing can be better eilahlifhed 
as a general rule than that the law will fet alfdc every con- 


and Bi/hop owed money to the plantin'* ; thefc latter, 
knowing that Rcbfort had no concern with the matter, 
iraudnlently receive from Tl'llh and Bljhop a fecurrty by 
which Robfin is tc be bound : this therefore cannot be en- 
forced in this adiion, 

Grose }. This is a mere fraudulent aUejaipt to make 
Robfeti pay the delto {'Bijlip and Wilks j and the plaintiffs 
fhah not be permitted to avail thcmfclvcs of a fecurity fo 
obtained in order to bind a man without his affent for the 
payment of a debt who owed them nothing. And the 
fecurity being void againlt Robfan y the plaintiffs cannot 
tecover in this adion again it the three, wherein if he 
obtained judgment he might fue out execution ag^inft any 
of the defendants- 
« 

Lawrence J. The plaintiffs in this adlion declare as 
Upon a promife by three defendants, and confequently to 
entitle themfelves to recover they mufl prove a promife 
cither exprefs or implied binding upon all the three: in 
this they have failed, and therefore there muft be judg- 
ment againft therm In addition to the authorities cited 

(«) 3 Atk . 23s* 7* (<*) 4 'Term Bty. 625. (c) 3 Barnard. Ch. Rip. 81. 

Viic Crane v, Drake) 2 Vtrn. 616. ' 

by 



IN THE FORTY-FIftST YEAR OF GEORGE III, 


by my Lord to fliew that Rob/on was not bound by this i 15 oa 

of his partners, is the cafe of Hope v, Cvjl. [He then read * 

the following note from a MS. of the late Mr. Juftice agai»jl 

Ih tller y taken by him* when he was at the bar.] u Hope 
v. Cm fly Sittings at Guiidlfull after* Mich- Term 1774- 
JM r. Fordyce, who traded very largely in his feparate capa- 
city as well as in the bufinefs of a banker in partnerfhip 
with others, having confidcrable dealings in his private 
capacity with Hope and Co. in Holland , did, for and in the 
names. of himlelf and partners, give them a general gua- 
ran tie for the money due from him in his feparate capacity* 

Forjyrv became bankrupt, and afterwards all the part- 
ners became bankrupts. And a hi!! was hied in the court 
of Chancery by Hope and Co, in order to have the benefit 
of this guarantee : upon which that court directed an iiTue 
tQ try die validity of it. L fi Mawsfjeld in fummingup the 
evidence to the jury fa id, there is no Houbt hut that the aci 
of every fingle partner in a tranfa&ion relating to the part- 
nerfhip binds all the others. If one give a letter of credit or 
guarantie in the name of all the partners it binds all. But 
there is no general rule which may not be infected by 
covin, or fuch grofs negligence as may amount to or be 
equivalent to covin : for covin is defined to be a con- 
trivance between two to defraud or cheat a third. There- 
fore the whole will turn on this, whether the taking the 
guarantie from Fordycc himfclf in his own hand writing, 
without confulting the other partners or having their pri- 
vity, is not fuch grofs negligence in the Hopes as will 
amount to a fraud or covin. Fordyce was acting in two 
feveral capacities, having tranfaftions in his own name 
only, for his own feparate benefit, and in the name* 
pf the partnership for his own benefit. This cafe comes 

E 3 out 
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•f 8o$. out of Chancery, where an affidavit or anfwer of all parties 

might' have been had if neceffary; but none fuch has 

$HTR 9.Y-TT 

agmnjt been produced, and therefore it rnuft be tyken that the 
^VitK $an<i , , _ t 

Othetfc. partners knew nothing of it, and had no profit by it, or 

privity in the tranfadion. A*nother fad to be granted is, 
that as between Hope and Co., and Gurnal and Co. and 
For dye , the whole tran factions are avowedly with Fordyce 
only in his Separate capacity. The next fad is the corre- 
fpondence in 17^0, preceding the fecond giurantie. It is 
clear that Fordycda depofits and interefi in the funds were 
both doubted, and then the Hopes tried to make a fcheme 
to get a fecond fecurity without (Locking him, by fuggcfU 
ing there was a new partner. The fir 11 guarantie was 
given in 1764, and that never had been called in, andfliil 
cxifled. There was then no-occafion for a new one: 
for the change of a partner and taking in a new one would 
not deftroy a former guarantie. The fcheme was to get 
fecurity for debts not well fecured, the goodnefs of which 
was doubted ; and they therefore get this from Fordyc ? 
alone, clandeftinely, without the knowledge of his part- 
ners. If the fact be clear that Hope and Co. and Gurnal 
and Co. knew that this was done to cheat the partners of 
Fordyce , there is no queflion in the caufe. But it is 
inanitefl that they trulled to it as binding on the partner- 
ship. Therefore this brings it to the fecond queflion. 
Whether it be not a grofs negligence; efpecially as they 
knew at the time that ForJfce was ading in his feparatc 
capacity; and this fecurity was intended to indemnify 
them againft his feparate debts. Verdid for defendant. 
Lord Mansfield afterwards, in his report to the court of 
.Chancery, on a motion being made for a new trial, faid, 
three things >vere eilablifhed to the fatisfadion of Jiimfeif 

ar4 
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and the jury. Tirft, that the tranfa£lions between Hope m 180a. 
and Co. and Fordyce were wholly on Fordyces account* — — 
Secondly, That the partners of Fordyce derived* no profit agxinft 
or benefit whatfoever from them. Thirdly, That they 
had no notice of the guarantie, and confequently did not 
acquiefee in it. And Lord Mamfeld faid he left it to the 
jury, whether under thefe circumftances the taking of 
thefe guaranties were, in refpetft of the partners, a fair 
tranfa&ion or covinous, with fufficisnt notice to the 
plaintiffs of the injuiiice and breach of trull Fordyce was 
guilty of in giving them.” 

Le Blanc J. This cafe mud be determined in the 
fame manner as if Rolf on had pleaded to the action. It 
foems admitted that if one of feveral partners pledge the 
partnerQiip fund for his individual debt, that will not 
hind the reft. Now 1 fee no difference between the cafe 
of one and the cafe of two of feveral partners pledging the 
joint fund for their individual debts $ which is the cafe 
before us. 

Poftea to the defendant, 


Farr againji Price. 


'Tui/Jay, 
JSov. iSth. 


^"JpHIS was an a£lion on a promifibry npte foT 25 l. 5 /. 

^ dated the 14th of fitly 1797, payable to order three 
months after date. The declaration alfo contained the 
common counts. The note was given by the defendant 
to one Jones and by him indorfed to the plaintiff. At 
the trial before Tbomfon B. at the laft Spring aflizes for 
Hereford the only evidence produced was the note itfelf, 
which was obje&ed to, as having a nitoe-penny inftead of 
m eight-penny ftamp^as required by th£ flat, 37 Geo. 3, 

£ 4 <' 9 °' 


A promifTory 
note written 
upon a ftamp of 
greater value 
than the proper 
Ramp required 
cannot be re- 
ceived in evi- 
dence, tho* th* 
Ramp were ap- 
plicable to the 
fame kind 0/ 
inrtrumenc. 
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r. 90. which was in force before the making of tliia 
*note {a).: a vcrdift was however taken for the plaintiff* 
referviog the queftion of law for the opinion of the 
Court* 

Sevan obtained a rule in Eafter term laft, calling on 
■the plaintiff to (hew caufe why the verdieft (hould not be 
fet afide and a new trial had. This was moved on the 
authority of Rob\nfun v. Drybroughy 6 Term Rep , 317, 
where it was holden that articles of agreement under feal 
could not be given in evidence unlefs ftamped with a deed 
ftamp, although the refpediye ftamps were of the fame 
value* 

l*ow (hewed caufe in the fame term, and faid that* Vs 
juftice had been done in this cafe tlie Court would not 
difturb the verdift, according to the cafe of Echnonfon v* 
Machilly 2 Term Rep . 4. where the Court on that account 
vefufed to enter into the difeuflion of the queftion at law* 
That it was a cafe of peculiar hardfhip on the plaintiff, 
there having been no intention in this cafe to evade the 
duty, and more having been actually paid to the revenue 
than was neceflary. That the cafe of Robinfon v, Dry 
brough was fo far diftinguifhable from the prefent that 
there the ftamp ufed was of a different defeription from 
that required by law in the particular cafe, whereas here 

(<») By the flat. 31 Oes. 3. c» 25. the 1 ftamp required pn fuch a note as the 
one in queftion was 6*/., and for a note for above 30 /. and not txc eding 50 /. 
the ft amp w ^ s 9 ^ The ^ { h« 37 G (0 * 3* c 9^* »n»pofed an additional duty 

of on notes of the former defeription, and 3 d. on thofe of the latter. The 

here was that the note being drawn foon after the pafling of the lalt 
mentioned aft, and before the general iftue of the new ftamps, was, to avoid any 
appearance of evading the law, writicn upon the nine-penny iiarap which was 
then appropriated to n*>tes of greater vaJuc, 

hoth 


><* 
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both the ftamp ufed and the proper ftamp were applicable 

• • 

to the fame kind of inftr’ument ; and fome ftrefs was. there 
laid upon the appropriation of different duties to diftin£fc 
purpofes. Here too the ftamp ufed was larger than was 
required : and in a late cafo» in the Common Pleas, Lord 
Eldon bad ruled that the larger ftamp mult be taken to 
include the final ler one. 

The Court thinking this a cafe of great Jiardlhip, where 
no fraud was intended ; and it having been intimated to 
them that it was in contemplation to introduce a bill into 
parliament for affording relief in fuch cafes, they ordered 
the matter to (land over in order to await the expefted 
eyent. But nothing of that fort having occurred, the 
cafe was now called on again in the peremptory paper ; 
when 

Law again renewed his former arguments. . 

Lord Kenyon C. J. We ordered this matter to ftand 
over, not becaufe we had any doubt upon the law, but 
to afford time to the plaintiff to get relief elfc where.’ 
But however much it were to be wifhed that an ad 
valorem ftamp would fuflice in thefc cafes, yet till the 
Jegiflature fo declare it, no other than the particular 
ftamp appropriated by the law to the particular inftru- 
ment can be deemed fufficient. The words of the 
ftamp a&s are exprefs, ahd can admit of no other inter- 
pretation ; and therefore it cannot make any difference 
in this cafe, that the ftamp ufed was larger than was 
required, or was applicable to the fame purpofe. 

Le 




.58 CASES ^MICHAELMAS TERM 

,l8co. Le Blanc J. The ground of obje£tion was truly this, 
that at the time when this note was made there was no 

f A R It 

tgainji fuch ftamp in cxiftence as a nine-penny (tamp for a pro- 
^ 5Cl ' miffory note. 

The other Judges a {Tenting, 

Rule abfolute. 


Lord Kenyon then obferved that as there were other 
general counts Si the declaration, if the plaintiff could 
give other evidence of a confideration paid by him to the 
defendant, he would not be concluded from recovering 
by the fa£l of the defendant’s having given this impeifrft 
promiffory note for it (a). 

(a) Where i promifltiry note had been given for money lent, b it when praSucci 
in Court was unllamped ; Lord Kenyon C. J. permitted the pbiiuiif to lecovcr 
on a common count for money lent, by proving thit when the money for witich 
the note had ken given was demanded of the defendant, he acknowledged the 
debt* ‘Tytc v, jfenes, Sittings at }KtJlminfler adjourned to 2< y th of OShkr X7SS- 
So in uffves v, Hoiigjin, 7 Term Hep. 241. the Court held that the plaintiff could 
pot recover upon a written contrad for payment of wages made in 
which by the Uws of that ifland was void for want of a ftamp ; yet that he 
might recover upon a count for a quantum meruit, betaufe the written contrail 
could not be received in evidence. Vet where the defendants, who had advanced 
money upon the fecurity of a ihip at fea, took an abfolute conveyance of the 
property, which afterwards turned out to be defe&ivc and void by rcafon of its 
not being conformable to the ftatute 26 Cro. 3. c. Co. /. 17. directing fuch 
transfers of property to contain certain particulars; the Court held that the 
vendees could not retain the pofleflion of the fhip, which they had feized upon 
her arrival, by reforting to the general lien, which the poflertion of the grand 
till of dale might otherwife have conferred on them ; but that they were liable 
in trover biought by the aflignees of the vendor who had in the mean time be- 
come a bankrupt, Rolleflon v. Hibbert , 3 Hern Rep. 406* 
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The King again ft The Inhabitants of Crediton. 

WO ju Rices by an order removed I Villi am Miltf?J 9 
Mary his wife, and Mary their* daughter, from the 
pariRi of North Tauton to the parifhof Cm! / ton, both in the 
county of Devon . The Scflions on appeal confirmed the 
order, fubjecl totlv* opinion of this Court on a cafe Rating ; 
That William Milton the pauper was bofind apprentice to 
Jfndretu Matthews, whom he ferved above 40 days in the 
pariRi of Credit on. Matthews failing in bufinefs told the 
pauper he had no further employment for him and he might 
go where he pleafed. Afterwards, and before leaving his 
VnVtcr, one Has don came to inform the pauper that one 
Underhill, who wanted a hoy, was at an inn in tire neigh- 
hourhood oRhis maRer’s houfe, and that he fhonld go to 
the inn. As the pauper was going'out of the houfe, his 
maRer met him and aficed him, where he was going ? 
The pauper told him lie was going down to Underhill. 
Matthews faid “ he might go there or where he plea fed.” 
Thereupon the pauper left Matthews's houfe, and went 
and hired himfelf and lived with Underhill above 40 days 
in the pari Hi of Saw.pford Courtenay , but no communica- 
tion appeared to have taken place between the original 
maRer and Underhill . The queRion fubpiitted by the 
fe ffions was, Whether this vyere fuch an a Rent of the or- 
ginal maRer to the apprentice ferving Underhill as enabled 
the apprentice to gain a fettlement in Satnpjord Courtenay 
by Ifis fervice with Underhill there. 

Gibbs and Holland in fupport of the order of Scflions 
contended that this was the cafe of a general licence from 
the maRer to the apprentice to ferve whem he pleated. 
Neither party considered. the indentures as fublifling* and 

conte- 


1800, 

• 

Wtdwfbyh , 
Nov. 191I1. 

Where the maf- 
ter of aa^appr en- 
tice told him 
that he hadao 
further employ- 
ment fur him 
and he might go 
whcie he {Seal- 
ed, ** and die 
apprentice inur- 
ing or another 
mailer was going 
to him, and be- 
ing niec by his 
original mailer, 
and afkcd where 
he was going, 
unfvvered that he 
was going to U., 
to which the 
mafter replied 
is might go 
r here or where he 
plcuj-d f' held 
this was not fuch 
a p 'rticnlarafreat 

of the original 
mafter to the 
lVrvice with {/. 
as would enable 
the apprentice 
thereby to gain 
a fettlement, 
tho’ the inden- 
tures wc*:e not 
delivered up or 
cancelled. 
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#-860* confequently no particular aflent to the fervice with Under « 
hill could have been in the contemplation ot the mailer : 

The Kino 

again/* Neither did the anfwer import any fuch aflent. It meant 

The Inhabitants 

€**pitow. no more than that the mailer no longer confidcred the 
pauper as his apprentice, and he might go where he liked. 
The cafe then falls within the principle of the cafe of JJ. 
v. Sandford (<?). There the indentures flill fubHfted in 
point of law, becaufe the pauper was under age, and being 
a parilh binding, 1 it could not be put an end to without 
the aflent of the parifh officers ; but the matter having 
delivered them up, confulcring them as at an end, the Court 
held that the apprentice did not gain a fcttlcment as fuch 
by ferving another mailer, though at the recommendation 
of his original mailer; which was ftronger evidence of aflent 
to the particular fervice than exifts in the prefent cafe. The 
Court then deflred to hear the counfel for the appellants. ? 

Clapp and Eaji, contra, contended that the pauper 
gained a fettlement by his fervice with Underhill under the 
indentures, by the confent of the original mailer, A par' 
ticular leave is not inconfiilent with a prior or concomi- 
tant general leave. It is clear that the nppreutiedhip (till 
fubfitled in point of law noiwithftanding the general leave 
to the apprentice to go where he plcaicd, the indentures 
not having been either cancelled or delivered up; as iu 
the cafe of Rl v. S/. Luke's ( b ), and that clafs of cafes (c)\ 
nor any confidcration paid for the giving tliem up, as in 
R. v- Harbcrtcn (d). The mailer might have recalled this 
general leave at any time and infilled upon the fervice of 
his apprentice. His fubfequeut aflent to a particular 
fervice operates as fuch recall, at lead pro tempore. 
Here was a particular afle/it to go and live with Underhill \ 

(a) l Tom Rep* 2S i. (&) Burr, S, C. 542. (;) Vi. R . v. 

€ Zitciji(lJ ) ib 5 ix. and R , v. Notion , ib, 629* (</) 1 Term Rep. 139. 

though 
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though at the fame time the mailer faid he might go 
wherever elfe lie pleafed. A mere knowledge by the piafter 
of the particular fervice will notenure bs a confenfc, but this 
is a previous permiffion to ferve a particular perfon by 
name* The cafe of the Kingpv* Sandfml is diflinguiflialJllc 
from the prefent ; for there the indentures were actually 
delivered up, which rebutted any idea of a fubfequent par- 
ticular aflent to the fervice with another mailer ; and fuch 
was considered to be the ground of that decifion in R. v* 
The Holy Trinity in the Minorics (a). But the mere circuit 
fiance of a prior general leave has never been confklered 
as an obje&ion to a fubfequent particular leave as in R . 
v. Tremingtcn (h). The cafe of Tan/jJoch v. Kelly (c) is ill 
point to (hew that an aflent to a particular fervice may 
operate to give a fettlement though accompanied with a 
general leave ferve whom the pauper plcafed. There 
the original mailer when applied ip by one Mafon to 
know whether it were with his own con fen t that the pauper 
fhould live with him anfwered, “ with all his heart he 
rftight live with Mafcn or anybody elfe, provided he per- 
€i formed his agreement with him f (which agreement 
was to pay him a guinea a-year during the remainder of 
the apprenticefhip). This was holdcn to be a particular 
aflent to the fervice with Mafon . So in R. v, Bradninch > 
Tr . 2i Geo. 3. (d) leave was firil given to the pauper to 
go and ferve whom he pleafed, notwithftanding which, 
after the pauper had entered into another fervice, the 
mailer meeting him, and* telling him “ it was a very good 
place for him, and he hoped he would continue in it,” 
was holden to be fuch an aflent to the particular fervice 
as enabled the pauper thereby to gain a fetdemenr. 


l8oo. # 


The Kino 
agairtft 

The Inhabitant* 
of Ckbditonv 


<0 Burr. S. C\ 5: 3 . 

' • 

Though 


' (<z) 3 Term Rip. 607, 

% Mill. Rep. 635. S.C, 


(Z) Burr. S. C. 416. 
594, 
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•i8oo. Though neither in that cafe any more than in the pi*e- 
fent was the aflent of the firft mafter cofnmunicated ttf 

ftht Kimc 

a\ rairtfi the fecond. 

ThC'fnhabiLants 
of CminTojf, 

Lord Kenyon C. «J. The fervice with Underhill was 
rot a profecution of the fervice of the original maftef. 
Some of the cafes upon this fubjefl have been carried to 
a greater degree of refinement than might be defirable if 
they were to bcr decided again de novo ; but we are to 
be governed by the general principle refulting from them, 
and not by particular expreflions which vary in every 
cafe. It would perhaps have been better to have con- 
fined the power of gaining a fettlement to a fervice with 
the original mafter. The cafe of the King v. St, George** 
Hanover fqu are [a) firft broke in upon that line, and ‘de- 
termined that an apprentice ferving another by the con- 
fent of the original mafter might thereby gain a fettle- 
ment : from thence has enfued fuch a train of dccifionft 
as it is difficult to follow ; however the general principle 
of them all is to be found in the King v. Anjlrey in Burr ; 
S. C. 441. where Lord Mansfield faid that in order to 
gain a fettlement by tlic apprentice ferving another matters 
there mud be “ an exprefs and explicit leave and con- 
fent given by the mafter to the particular fervice/ 1 fo a$ 
to be confide;red as “ a fervice of his mafter under the 
indenture f and not, as he obferved in that cafe, f< a leave 
intended to be quite general /* or as here, a general 
quitting of the fervice and leave to go where the paupef 
plcafed. Here the mafter firft tells the paupdr he had 
no longer any employment for him and he might g6 
where- he pleafed, and then fomebody having fent fcf 


(<a) Burr, S. C. I %, 

the 
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the pauper, he tells his matter, on teing allied where 1800.. 
he his going, that he is going to Underhill , on whicji the — — 

matter repeats in effeft what he had before faid, #that he mgainft 

might go there or where he pleafed ; meaning that he no ewtuw! 
longer looked for his fa* vice or took aaiy concern how he 
difpofed of himfelf. 

Grose J. There mutt be a particular confent of the 
original matter to the fervice with another#in order to give 
a fettlement. In the cafe of the King v. The Holy Trinity 
t n the Mi none s there was a particular recommendation to 
a particular fervice, which the Court held fufficient for 
that purpofe. Whether there be fuch a particular aflent 
of the original matter to the fubfequent fervice is more 
a quettion of fatt than of law (<?), and here the Scflions 
have in effeft negatived that fa£l by finding that the 
pauper gained no fettlement by the feryice with the fecond 
matter. 

•The other judges agreed that the convention dated did 
2iOt import an aflent by the matter to the particular fervice ; 
but was in effe£l no more than repeating what he had at 
firft faid, that he had no further occafion for the pauper, 
and he might go where he pleafed. 

Order of Seflions confirmed. 


(«) Vidcpcft. K v Tht Inhabitants of Skcbbear , 
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An order made 
by juft ices of 
peace under the 
It. 1 3 Geo. 3 . 
t. 7$. /. iq. for 
flopping up an 
old foot- way and 
fetting out a new 
one mu it follow 
the form pre- 
scribed in the 
Schedule annex- 
ed to the act, 
and fet f rth the 
length and 
breadth of the 
new foot- way : 
©therwife i: is no 
anfwcr to ajuiti- 
fication cf a 
tight of way 
pleaded to an 
a&ion of trcfpsfs 
quate claufutn 
fVegil brrughr by 
the owner ot the 
ftul over whiwh 
the old way led. 
The ftaiutc te- 
©Hires that the 
form fee lb; • h in 
the Schedule 
“{ball be uled on 
all occafions, 
with luch addi - 
tions and varia- 
tions only as may 
be neceiuiv to 
adapt it to the 
particular exi- 
gency oi the 
cale,” Ondsrr 
thefe w^rds i 
prater ial vari - 
ance from 
form pcf.\r: bed 
is fatal , m a may 
be taktv advan- 
tage cf in a col- 
lateral proceed - 


.Davison and Another dgainfl Gill. 

O trefpafs for , breaking and entering the plaintiff's 
clofe called Beck Meadow , in the parifh of Arnold in 
the county of Nottingham , the defendant pleaded the ge- 
neral iffue, and a juilification of a public footway over the 
faid clofe; upop which iffues being joined, the caufc was 
tried at the lad a hi Ties at Nottingham. It was admitted 
that the defendant ufed the road mentioned in the plead- 
ings fubfequent to its being turned as hereafter ftated ; 
and the jury found a verdi cl for the plaintiffs fubjeft to 
the opinion of this Court upon the following cafe. The 
road in queflion time immemorially has been ufed a 
public footway leading from the town of Arnold in the 
pari ill of Arnold to t,he town of Nottingham through and 
over the faid clofe of the plaintiffs* called Beck Meadow 9 
until the fame was ilopt up under the authority of two 
jullices at a fpecial feflion holden for that purpofe on the 
yth of March 1798 pur (trail t to a notice under their bands 
and feals dated 24th of February preceding; whofe orders 
and proceedings have been dulyinrolled by the desk of 
the peace, and are as follows. tc To his majefty’s juftices 
of the peace for the county of Nottingham to be affembled 
at their fpecial feflions to be held &c. within the parifh 
of Arnold in the faid county of Nottingham on Friday the 
9th of March 1798. Whereas there is now a certain foot- 
way or road leading from Arnold aforefaid towards Not- 
tingham lying and being through certain lands and grounds 
called . the Beck Meadow and Beck Meadow End Clofes , 
•within the faid parifli of 'Arnold, belonging to Sarah Coape 
Sherkrook gentlewoman and Mrs. Mary Lomas and her faid 
14 fan 
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Ton Samuel Lomas refpeaively, and defcribed in the plan 
hereunto annexed (a), " Old Foot Path.” And whereas 
it would be moire commodious to the public to#have the 
faid foot-path or road diverted or turned and ftopt up, 
and to have the foot-way or* road fo)m Arnold aforefaid 
toward Nottingham to go in future On the commoh high- 
way leading from near Arnold Mill into the turnpike road 
hear thereto leading towards Nottingham , and from thence 
over part of a clofe or parcel of land belonging to the faid 
S. C. Sherbrooke nearly oppofite to Da'ybrook turnpike gate, 
and from thence along the faid turnpike road leading to- 
wards Nottingham , as the fame is now made convenient 
and commodious for people on foot* and defcribed in the 
plan hereunto annexed “ New Foot Path,” in lieu of and 
in exchange for the faid old foot-way or road ; Now we 
the faid S. C. Sherbrooke Mary Lomas and Samuil Lomas 
do hereby content and agree, and aljfo requeft, that the 
faid old foot-way or road may from henceforth and at all 
times hereafter for ever be wholly ftopt up and di Con- 
tinued to be ufed as fuch, and that the foot-way or road 
from Arnold towards Nottingham aforefaid may go in 
future on the faid new foot path above delcribcd in licit 
of and in exchange for the faid old foot- way or road. 
And each of us do hereby content and agree that fuch 
. hew foot way or road, which is now put into a good ftate 
as fuch, (hall or may at all times hereafter be ufed and 
* remain as a foot-way or road^ and become public to all 
intents and pdrpofes whaVoever ; and be maintained and 

(a) There was a map of the new and old path annexed to tlie cafe, according 
to a certain fcale as therein marked of a quarter of an inch to ten yards, whereby 
It appeared that the path was turned from the old dire&Ion acrofs the fields. 
Into the turnpike road which led round the # fame fieds ; from which road tht 
jpath originally led and into which at fome diftance 1; came again* 

Vot. I. F 


repaired 
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repaired by us and the owners of the faid Beck Meadow 
and Beck Meadow End Clofcs for the time being, in pro- 
portion to our refpe&ive rights and interefts in and upon 
the fame j upon condition that the faid old foot-way or 
road over the faid iands or grounds belonging to us re- 
fpe&ively be afterwards veiled and become wholly and 
entirely the property of us, according to our refpe&ivo 
eftates and interefts therein. In witnefs whereof we have 
hereunto fet our hands and feals this 7th day of March 
5 . C. Sherbrooke , M \ Lomas , S. Lomas . Witnefs J. Falkner . 

Notthighamjf/ire. We the Keverend James Bingham 
and Charles IVylde clerks two of his majefty’s juftices of 
the peace for the faid county of Nottingham, at the fpecial 
feffions within mentioned, having upon view found that 
the within mentioned old foot-way or road- way may be 
diverted and turned as within exprefled and requefted, 
and having viewed the new foot-way or road within men- 
tioned, which we do hereby certify is completed and put 
into good condition and repair, do hereby order that the 
faid old foot-way or road be diverted and turned in a*nd 
upon the faid new foot- way or road, in fuch manner as 
within particularly mentioned ; and do order and diredt 
that the faid old foot- way or road fball from henceforth 
be flopped up or inclofed by the refpe&ive owners of the 
lands or grounds, through which the fame hath hitherto 
gone; and all the land and foil thereof be vefted in and 
become their property refpe&ively, according to their re- 
fpe&ive eftates and interefts therein. Given under our 
hands and feals this yth day of March 1798. J. Bing* 
ham, Charles Wylde . 

Againll this order there was an appeal to the quar- 
ter feffions, which confirmed the order of the juftices. 

The 
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The turning of the laid new toad ovet the dofe 
belonging to the faief 5. C. Sherbrooke dearly oppofite 
to Daybrook turnpike i$ beneficial to the public. The 
queftiori fot the opinion of the Court is whether the 
plaintiffs are entitled to recover, if.they are, the venfi£k 
for the plaintiffs to ftand $ but if not, then a nonfuit to 
be entered. 

This cafe was flrft argued in lad ^Trinity term by 
Clarke for the plaintiff, and D.iyrell for tjie defendant, 
when the Court ordered it to ftand over with a view to 
an accommodation between the parties ; which ultimately 
did not take place. 

The obje£Uons then urged to the qrder of the magi- 
ftrates ftated in the cafe were thefe {a ) ; i. That it did 

not 


(d) The ft. 13 Geo. 3. c. 78. on which the ohje&ions were founded enacts 
if- .9.) Th.it “ when it /hall appear upon the vhw of two juflices of the 
peace, that any public foot-way, &c. may be diverted, as to make the fame 
nearer or more comm'dious to the pubhty and the owners of the lands through, 
which fuch new fo>t way, &c. is promoted to be made /hall confent thereto, 
by writing under thei»* hinds and feals, it /hall and may be lawful, by order of 
fuch jultipes at fame fpecial feflions to divert and turn, and to flop up fuch 
foot-way, &c and to purchaic the ground for fuch new foot-way, Sec. by fuch 
ways and means, and fubjefl to fuch exceptions and conditions, fn all refpc&s, 
as herein heforementioned with regard to highways to be wfdcned or diverted. 
And where fuch foot-way, &c. /hall be fo ordered to be flopped up, and fuch 
new fooNway, &c. fet out and approbated in lieu thereof, as aforefaid, it 
fhall and may be lawful for any perfon aggrieved by any fuch order, or pro* 
seeding, &c. to appeal to the next quarter feflions, &c. after fuch order made, 
upon giving notice, &c. which court is hereby zuthorzed to hear and finally 
determine fuch appeal. Ano if no fuch appeal be made, or, being made, fuch 
order /hall be confirmed by the faid court, the fivd way may be flopped, and 
the proceedings thereupon /hall he binding #nd conclu five to a!l perfons whomj 
foever ; and the new' foot-way, dec. fo to be appropriated and fet out, /hall be 
and fur ever after continue • public foot-way, &c. to all ifittnts and purpofes 

F 'i whatfoever 
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not f flatc that the new way was nearer or more common 
didus to ;< the public than the old way. , 2. It did not {late 
the confent of the owners of the land over which the new 
pUth was turned, viz. the truftees of the public road. 
3. The juftkes have not followed the form preferibed by 


whatfoever; but no ftoppjgc of fa ch fint-way, Stc. /hall be made, until fuch 
new toot-way, &c» rfhli be completed and put into good condiion and repair ; 
and fo certified' by two juftices of the peace, upon view thereof j which certifi- 
cate (hall be returned to the clerk of the peace, and by him inrolled amongfb 
the records of the faid court of quarter feflions : But firoip and after fuch cer- 
tificate, fuch olu fo it-way, &c. fhall and may be (lopped up, Sec, Sedt . 69. 
enadts, That the forms and proceedings relative ro the feveral matters con- 
tained in this a<fl, which are let forth and ex y retied in the fchedule hereunto 
annexed , frail ufed on all occafibns, with fuch additions or •variations cafy as 
may be nrCeflary to adapt them to the* particular exigencies of the cafej and 
that no obje&ion ihall he made, cr advantage taken, for want of f<jrm in any 
fuch proceedings, by any ptrfon or perfens whomfoercr. 

The fchedule referred &o (No. if) gives the following form for fuch order*, 

“ Order of two Juftices for diverts 5 and turning a public Foot- way-, 
£:c. through the Lands of any Pei fou who con fern r. thereto. 

jflliddlrfcx* WE A. £>. and C. D, cfquires, two of his majefty’s jufticcc 

©f peace for the faid county, at a fpecial feflions held at in the hundie.1 

•f in the faid county on the day of — 1800, having 

upon view found, that a certain part of a foot • W3y within the pjri/h, Sc c. 

of — — — in the fame hundred lying between — — - - and ■■■ ■ ■■. ■« ... for the 

length of ~ — yard's, or thereabouts, and particularly deferibed in the 

plan hereunto annexed, may bs diverted and turned fo as to make the fame 
nearer (or more commodious) to t£d public j and having viewed a courfe 
jnopofed for the new highway, in lieu thereof, through the lands and ground.; 

«f — — . of the length of — yards or thereabouts, and of the breadth 

of feet or thereabouts, particularly deferibed in the plan hereunto 

annexed', And hiving received evidence of the confent of the faid — ... — fo 
the faid new highway, being made through his lands hereinbefore deferibed, 
by writing under his hand and feal j we do herdby order that the faid highway 
be diverted andjturncd through the lands aforefaid 3 and we do order an equal 
sukdxnent” fee. 

*« 


9 
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the act in the fchedule, particularly in not having fet fqrth i8co.. 

the lencth and breadth of the new path j for want of 

0 t Davisoh 

which the public cannot know what they are entitled to cgawfi 

ufe *, nor if the way be out of repair, how much fpace js 

to be indicted. 4. The a£i feqtures # two diftirnft orders 

of the magiftrates in thefe cales, one for diverting the road 

and making the new road, and the other for (lopping up 

the old road : And it appears from the acl that the one ii 

to depend upon the other ; for the old r8ad is not to be 

{lopped up till a certificate from the magiftrates that the 

new road is completed and put in good condition ; which* 

certificate is to be returned to the clerk of the peace and 

filed of record at the fe (lions. 

Cord Kenyon, C. J. then cbferved that as to the 
CQjifent of this truftees of the turnpike road, the foil was 
not veiled in them, but remained in the perfons who were 
entitled to it before the a£l palled by which they were ap- 
pointed. The truftees have only the control of the high- 
way. And hexe was nothing taken out of the highway 
by the order ; but the old foot-path was merely turned 
into it, where the public had a right to go before. If 
that were out of repair, it could not be indidled as a 
foot-way, but according to the more e^tenfive defeription 
which belonged to it as a way for carriages, *&c. But all 
the Court thought there was great weight in the objection 
that the magiftrates had not putrfued the form of the order 
dirc&cd by the llatute to be ufed, 

Clarke for the plaintiff' now contended, ift. That the 
road had been legally (topped up by the order of the ma- 
giftrates. Or if that were irregular, 2dly. That no ad- 
vantage could be taken of it in this action, j. The 6(jt\x 

F 3 feci. 
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fcft/direftilig the form of the orcfer fet forth in the fche* 
dple to be ufed is merely dire&ory $ and if the fubftance 
of the order be preserved it is fufficient. The aft was 
palled in eafe of the fubjed and is therefore to be con- 
ftrued beneficially, lVern.^x.% and die fame fe&ion 
cnafts that up advantage (hall be taken for want of form 
in the proceedings \ which was unnec^ffary if the legifla- 
ture had fuppofrd that no pther form than that appointed 
l^y themfelves could be ufed ; for that would of courfe be 
deemed fufficient. Per Holt C. J. in 12 Mod. 546* 
where an aft fays that juftices of fuch divifion (hall do fo 
and fo, it is only directory quoad the divifion, and any of 
the juftices of the county may do it. And other cafes tp 
the like purpofe are collfjftcd in 19 Fin. Abr. 51(7. & T pw 
here the order made has fubllantially complied with the 
aft. The exaft length and breadth is not required to *be 
fet forth, but the length and breadth or thereabouts, ft is 
therefore mere form, of which no advantage can be 
taken. If the meafure had been fet out erroneoufly the 
order could not have been vacated on that account. 13 uJ: 
fuppofing it were nec< ffaiy that fome meafure fliopld ap- 
pear on the face of the order, it does fo appear here, by 
reference to the plan annexed where there is a relative 
fcale of the adraeafurement- [Lord Kenycn obferved that 
the order did not ft ate that the new path was fet out ac- 
cording to the plan annexed ; though the form in the 
fchedule ftated the length and breadth as well as referred 
to the plan annexed.] But 2dly, If the order w'ere ever 
fo defeftivp advantage could only be taken of it on ap* 
peal j and the parties having miffed their opportunity are 
concluded; The words of the ftatute are pofitive in this 
refpeft. By / 19. The feflions are empowered fo hear 
and Jinalty determine the appeal *, and if no appeal ,be 
7 madp 
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made or the order be confirmed on appeal, “ the ways 
v • 
u may be flopped up,” and “ the proceedings thereupon 

a ftiall be binding and conclufive to all perfone whom* 
« foevev:” And by /. 80. the* certiorari is taken away. 
Thefe provifions would be rendered* nugatory if the le- 
gality or propriety of the order may be canvafied again in 
an a£lion of trefpafs ; and the obje£l of the legiflature 
would be defeated, which was to place the jurifdi&ion 
over thefe matters entirely in the hands of the magiflrates 
below. All that is necefiary to appear on the face of the 
order is that the juflices had jurifdi&ion to flop up the 
old way, and that they have done fo, and fet out a new 
one ; the Court will not inquire in this collateral proceed- 
Ing^in what manner that jurifdi&ion has been exercifed. 
Tift certificate required by, the acl has been given in this 
*, and it cannot be material whether or not it were 
made on the fame piece of paper as the order itfclf. 


1800, 


DAVISON 

egaivjt 

OlLL* 


Dayrell contra was flopped by the Court. 


Lord Kenyon C. J. The Court are always difpofed 
to fupport as far as they can the afts of the magiftrates 
below; .but we mqft take care nor to let our wifhes carry 
U£ beyond the bounds of law. The juftices have a limited 
power given them under the a£l of parliament, and it 
mull appear thatthis order was made by virtue of that 

power. The mode of preceding chalked out in the 19th 

* • 

fe£t. was fubftituted in lieu of the old writ of ad quod 
damnum, which had become inconvenient from the ex- 
pence and difficulty with which it was attended. A more 
compendious and eafy method was thereby given ; but 
X] ill the fubftance of the old proceedings was to be pre* 
ferved in all dlcntial points : amongft others none was 

F 4 more 
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' 1 800. mo*e eflential than that the exact length and breadth of 
the new road fhould be fet out, in order that the public 

Davi on , . 

might know with certainty what they had a right to ufe. 
This was formerly to be afcertained by the jury, as it i$ 
now under the a ft by the magiftrates. It is accordingly 
provided for in the form fet forth in the fchedulc to 
which the enafting part refers. And the words of the 
aft are peremptory, <c that the forms of proceedings fet 
forth in the fchedulc annexed JJjall be ufed (not the ufual 
words JJjall and may) on all occafions, with fuch additions 
or variations only as may be necefiary to adapt them to the 
particular exigencies of the cafe.” I cannot therefore fny 
that thefe words are merely directory. Power is given to 
the magiflrate to take away on certain conditions a right 

«r 

which the public before enjoyed; and this is to be done in 
a certain preferibed form with fuch additions*or variations 
only as the locality of the description may require. Now 
here there is a material variance in the order from the 
form pre foribed ; for it does not fet forth the length and 
breadth of the new path fet out in lieu of the old one. 

Grose J. The form ns it is called is in this cafe fub- 
ilnnce ; becanfc it is u'ceflary that the public, fliould 
know the length and breadth of the road which they have 
a right to ufcj the otriiTion of which in the order is there- 
fore a material defeft, and fliews that the juftices of peace 
have not purfued the authority of, the ftatute. 

Le Blanc J. (a). Some of the proceedings under the 
.datute are to be before a jury ( b) y who are to afTefs da- 

(*) Lawrescb J. wap ahfent this and the remainder of the term from in* 

( J ?) Vi. /. 20, ji* 


tnage* 
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Images for the value of *the land taken : But how can fc th*i9 
be done unlefs the length and breadth qf the road -are fet 
in the order. 

Poflea to the defendant [ c ). 

(*■) How far the judgment of a maglftratc In a fummary proceeding wherein 
he had competent junidi&i >n is c'nclufivc evidence even for himklf in a col- 
lateral proceeding \ Vi Strickland v Ward, Summer AfT. at JV mtbcfler 1767a 
cor. Tata J. cited ia Lovelace v. Curry , 7 Term R. 6_ 1 633. 


forth 
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The Kinc againjt The Inhabitant? of Shebetar. '‘dlvflll. 


JjpWO juflices by an order removed John Bajfctt, to- 
* # gether with his wife and children, by name, from 
the^parifh of Shebbear to the parity of Bradford, both in 
the county of Devon. The fe (lions, on appeal, cjuaflied 
the order, fubjeft te the opinion of this Court on the fol- 
lowing cafe. John Bajp.lt the pauper was bound at feven 
years of age by a parity indenture to William Trick of 
Bradford till the age of twenty-four. Trick afligned the 
apprentice feven years afterwards to John S Iceman of the 
fame parity, with whom he lived there till Lady-day 1780, 
when two months were wanting of the expiration of the 
npprenticefhip. He then propofed to S lee man to let him 


An apprentice 
nf*cnM >»!5 maf- 
trr a gurr i ** to 
le Mm oft.” to 
which the waf- 
er agreed, and 
was alfo ro give 
him a t’uir of 
cl »Ihs when the 
guinea was- paid j 
t> - the 1 ride n- 
'uiCv weic not 
de iv.'ted up fT 
cancelled. The 
guinea not be'ng 
paid, the inden- 
tures ill 11 fub- 
filied in 1 ,w, apdl 
a lertlement may 
he gained by 
le ving another 
m after with the 


off the remainder of his time, which he at lirft refufed to coi.fcntof the 

• firft. The 

do : The pauper then offered to give She man a guinea if feihons ought 

properly to ft rid 

he would let him off, which $henmn agreed to do, and the tad of tuch 
alfo to give him a new fuit of clothes when the guinea merelfy evidence 
was paid. The guinea was not paid to Sleeman ; nor did having found 
She man give the pauper the clothes : nor were the inden- he" 

apprentice 10 his 


original mafter for leave to ferve one B . (who would not take him without) the mafter faid 
he migh: go with all his he*rt, and that it would be. a good thing for him to learn the trade ;*• 


this Aas holden fuffirient evidence to warrant the conclulbn of the fedions that the original milter 
had confemed to the particular fervice. 9 4 


$urc$ 
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ture? given up or cancelled* On the morning of the Lady* 
day above mentioned the pauper went away and offered 
to ferve one Brent ^ who refufed to employ him, conceiv- 
ing him to be an apprentice. The fame day he went to one 
Battijhill a blackfmitk in Sheibear , who faid he would not 
take him without Sleeman's confcnt. The pauper then 
went to S/eematt and told him what BattiJI/iil had faid : 
Sleeman then replied " You may go with all my heart, 
I think it will be a good thing for you to learn the trade/* 
On his telling Battijhill what Sleeman had faid, Batti/bill 
agreed with him ; and he lived with him in Sheibear for 
the laft forty days and upwards before he attained the age 
of twenty-four* 

Eaji and Lyon in fupport of the order of feflions were 
flopped by the Court. 

Clapp contra relied on the cafe of The King v. Harber - 
ton (a) 9 where an agreement by a mafter with his appren- 
tice, then of full age, to give him up his indentures, was 
confidered by the Court as amounting to a diflblution of 
the apprenticefhip, and ccnfequently no fettlement could 
afterwards be gained by a fubfequent fervice as an appren- 
tice. It is true that a confideration was there paid to the 
mailer for the giving up to the apprentice the remainder 
of his time : but that cannot vary the cafe. The payment 
of the guinea here was ribt made a condition precedent 
to the relinquiffiment of the pauper as an apprentice, but 
only to the giving him the fuitof clothes, which is ufually 
done in the cafe of parifh apprentices, fuch as the pauper 
was- The mafter by fuch an agreement parted with all 


(*) x Term&cp, 139* 


his 
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his Control oyer the apprentice ; and only ftipulatcd frhat 
he fliould not gwe hijn. the clothes till the guinea was 
paid* The contrafb was executed fo far as depended 'Oft 
the matter by his fuffering the apprentice to depart from 
Iiis fervice and enter into a new engagement. It was 
not neceflary that the indentures (hould be delivered up 
or cancelled, according to the cafe of The King v. Har- 
lerton befoyementioned. The fubfeejuent converfation 
with the apprentice was not by way of giving an aflent 
to the particular fervice; but only a confirmation by the 
matter that he no longer affumed a control over the 
pauper. 


if 


tl oo. 

The Kin. 

The in 
ants of 
Sjl E 8 B £ A It* 


Cord Kenyon C. J. This cafe is very diftinguifhablc 
from that of The King v. Crediton (<?), which we decided 
sj few days ago : and upon the fame ground on which we 
there held that no fettlement had been gained as' an ap* 
prentice by the fubfequent fervice, I think it is as clear 
that the feflions have drawn the right conclufion in this 
cafe in adjudging that a fettlement was gained by the fer- 
vice with the fecond matter. There is no doubt but that 
the indentures ft i'll fubfifted in point of law, not having 
been delivered up or cancelled, or any confideration paid 
for doing fo. In the former cafe we were fatisfied that 
the matter did not really mean to give a particular aflent 
to the fecond fervice : he had there told the apprentice to 
jjo where he pleafed, hating no further occafion for hifti; 
and when the apprentice told him where hs was going, 
he anfwered that he might go there or any where elfe. 
But here the matter was applied to for his confent to the 
particular perfon named ; and he exprefled his appro# 
Ration of the apprentice going there, telligg him that it 
(a) Ante, 59. 


tfould 
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wou^Id be advantageous to him to Jearn the trade. This, 
then was not an indifcriminatc leave to ferve any perfon, 
but a particular confent to a particular fervice ; and this 
is^tlie plain line of diftinftion between all the cafes; 
which it is to be hoped wifi nvake an end of all fuch 
queftions in future. Perhaps it would have been more 
correft for the feflions to have found the fa£l of fuch par- 
ticular confent, inttead of only finding the evidence of it, 
as they have done. And if any thing were likely to 
turn upon it in this cafe it (hould be fent down to them 
again to find that fach But I do not know what advan- 
tage could accrue from theiice to the respondents, for in 
efr’e£t the feflions have drawn that conclufion, and upon 
thefe premifes I do not fee how they could have dr?wri 
any other. 

Gkosje J. I am 'decidedly againtt fending this cafe 
clown again to feflions, the only confequencc of which 
would be to enhance expence : For I think that they 
clearly meant to find the fa£t of the original matter’s coil- 
fent to the fecond fervice, and by their adjudication they 
have in effect found that fa£t ; I have reconfidered what 
I faid the other day in The King v. Crcditon (a) y and am 
fatisfied that it is right ; namely, that whether there be a 
confent to a particular fervice or not is properly a queftion 
of fa£l for the feflions to determine. In the former cafe 
they virtually negatived the confent, as here they have 
found it ; and I think the evidence warrants their con- 
clulion. 

Le Blanc J. The feflions having dated the fa&, and 
drawn their conclufion, is equivalent to their having cx- 

prefsljr 


(<*) Ante, 65. 
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prefsly found an alien t fyy the original mafter to the par- 
ticular fervice with Battijfnlh 

Order of fefiions confirmed (a). 


{a) Vide Rex v. Cliff ing fair dev, 8 ’ferm Ref. jcS. 


Pearson againjl Rawlings. 

latitat was returnable on the fir ft return of Eajhr 
Term laft ; a declaration was delivered as of the 
30th of June*) but no bill was aflually filed till the 3d of 
July, the day after term. The defendant, a prifoner, not 
being aware of the irregularity (a) at the time, pleaded 
in perfon on the fame 3d of. July : And being ftiil in cuf- 
ttfcly on.mefne procefs, obtained a rule in this term calling 
on the plaintiff to (hew caufe why lit fhould not be dif- 
charged Out of cuftody, on the ground that a prifoner 
once fuperfedeable is always fo. 

] Zrjkine and Gibbs againft the rule contended that the 
defendant had waved the irregularity by pleading after- 
wards. . 

Garrow and Lambe contra rejied upon # the general 
rule above ftated, which was recognized in Rtfe v. Chiji 
field , i Term Rep . 591. and admitted to apply to all cafes 
where the prifoner remained in the fame cuftody am? 
under the fame procefs, which was the cafe here. And 
they faid that if fuch an implied waver were admitted as 


(a) By rule of Court, If. 26 Geo. 3 . th*e plaintiff mu# dtoarc aga'nft s’* 
prifoner before the end of rhe next term alter the return of procefs Rules 

*nd orders of B, JR. p. 37 . 

• • 


17 

1800.* 

The K t kg 

a gawp 

The inhabit- 
ants of 

Sjubbea*. 


R at u*- das f 

AW. zzd. 

A prifoner whar 
is fuperfedeable, 
for want of fil- 
ing a bill again# 
him in time, 
wares the irre- 
gular! (y by after- 
wards pleading. 
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, fgoo^ an exception, the benefit of the rule which had been 
introduced for the fake of prifoners would be done 

PfcAWSON. 

agjinfi away. ■ 

ItAWtlicf. 

Lord Kenyon C. J. The rule alluded to is grounded 
upon a fuppofition that there has been fome irregularity in 
the prior proceedings, which the defendant has not done 
any act to preclude himfclf from taking advantage of. But 
if he have afte> wards waved the irregularity, then the rule 
no longer attaches upon him. Now it is the univerfal 
practice of the Court that where there has been an irregu- 
larity, if the party overlook it and take fubfequent Heps in 
the caufe, he cannot afterwards revert back to the irregu- 
larity and objefl to it. Juftice requires that that rule 
fiiould be general in its operation, having in view the ad- 
vancement of right. And however inclined we may be 
to favour pc rib us in the fituation of the defendant, yet 
we mult not go the length of breaking in upon the general 
praflice of the Court. 

Per Curiam, F ule difcharged (a). 


{a) In Walter v. Stewart, 3 Wtlj. 455. The Court held that no advantage 
fiiould be taken by a pnloner of an inegulariiy in not declating againft him 
in time, by reafrn of an impending treaty between him and the plaintiff 
for an accommodation* 
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The King againft The Corporation of Bedford. 


j^rlLSON moved on a former c^ay for a Mandamus 
directed to the recorder, deputy recorder, aldermen, 
bailiffs and commonalty of Bedford to proceed to the elec- 
tion of a mayor, the office being vacant. The affidavit 
on which the motion was grounded let fcyth the confuta- 
tion of the borough which was a borough by prefcription, 
confiding of a mayor, recorder, &e. and that by the ufage 
the mayor is annually elcdled on the fird Monday in Sep • 
tember , and is fworn in and enters upon his office on the 
Michaelmas- day following. That on the fird of thofe days 
FrSncis Green a burgefs of the borough was duly nomi- 
nated and ele&ed into the Office of mayor agreeable to the 
ctidom*for the year enfuing, and notice was given to him 
to attend and be fworn in on the Michaelmas- day follow? 
ingi but that he did not attend, and refufes to take upon 
him the office. 


If it appear with 
fufficient cer- 
tainty to the 
Court that a 
perfon has been 
elected mayor 
of a borouph on 
the day ap- 
pointed by the 
ufjge, who is 
nor qualified to 
accept the office, 
by reafon of 
his not having 
previously taken 
the facrament 
within the time 
limited by law, 
they will prang 
a Maodaoujs tq 
the electors to 
propped fo a njcqr 
cleflion under 
the ft. 11 Geo. t. 
c. 4. f. 2. as if 
no f .e^lion had 
in fall been 
urude. 


It was fuggeded ( a ) at the time of the motion made 
that Green's reafon for fuch refufal was, becaufe he had 
jnot taken the facrament within one year previous to his 
de&ion as required by the d. 13 Car. 2. Jl. 2. c. J. f. 12. 
and therefore would not fubjeft himfelf to* the penalties 

impofed by law on perfons taking upon themfelves fuch 

„ * 

offices without that qualification. And it was contended 
that as the ftatute declared the ele&ion void under thofe 
circumftances, the Court would confider the cafe the fame 
a$ if the borough had omitted altogether to make any 

(*) But this did not appear upon the affidavit at this time, 

«le£Uc:$ 
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. 1800. - elefiion on the proper day, in which cafe the only remedy 

7 lL was by application to this Court for a Mandamus to them 

The King * 1 1 

to proceed to an elefiionp undet the ft. 11 Geo. 1. Ay* 
Ration ^ ^ and that they were.>^firous in the prefent in-‘ 
Beitra* j>„ ftance to have^fuch' Mandamu^rathet th ail be at the ex- 
pence of Jitlgating the que ft ton with Green . |t*wa$ added 
that writs of MaEnciamus had iflued under fimilat circum- 
fiances to the corporations of Liverpool^ Thetford, and 
other places. 

The Court however expreiTed great doubt whether they 
could with propriety grant the writ under the circum- 
itanees difclcfcd by the affidavit in this cafe. For all that 
appeared was that Green had been duly elected according 
to the u ftige of the borough ^ in which cafe the oflLc of 
in ay or was already fall, and there could be t?o other 
mayor legally defied. That fuppofmg the election to 
have been properly made, the refufal of Green to take upon 
him the office availed nothing again!! the validity of his 
appointment, bur he was indictable for fuch refufah 
tjnder inch circum (lances it would be nugatory to grant 
a Mandamus to proceed to that which would be a void 
election ; and it would involve the borough in difficulties* 
fjnee all acts done under the new mayor would be void. 
The Court /heri fore thought it better in the firil inftancc 
to grant a rule calling on Green and the late mayor of 
the borough of Bldford *' to (hew caufe why a writ of 
Mandamus fhould not ilfue to them commanding the fa id 
late mayor to [wear Green iuto the office of mayor of the 
faid borough, and commanding Green to appear before 

(a) Vide R.x v The Mayor, &?£*. of Cambridge, where the Mandamul 
was granted altti an election, it colourable and void . 1 4 Burr, aooS. 

the 
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the faid late mayor and take the oaths, See. and there- 
•* • 
upon- to take upon himfelf the office of mayor .of the 

faid borough for the remainder of the prefect year.” 

Such a rule was accordingly granted 9 and on this day 

Gibbs on behalf of Greer, fliewed for caufe the reftfon 
above fuggefted, namely his incapacity to take upon 
himfelf the office by re.: foil of his not having before duly 
qualified himfeh by t aking flic foeramenf, in which cafe 
the ftat. of Ci-;*. a. the el action, And 

1 he Court deeming this a iiiMMe :; z an f-.ver, 

. IViJJln again renewed Ms Mil application for z Man- 
damus to the members Move named 0: the borough to 
procecd # to a 41 election of mayor * which was now 

Granted accordingly, 

Jc:: •:$ agahfi Price. 

RULE was obtained calling on the plaintiff to (hew 
caufe wliy an exonerarur fficuld not be entered on 
the bail -piece, and the plaintiff pay the cofls of putting 
in fpcci.il bail and of this application. This \j\as grounded 
on nil objection to the affidavit to hold to bail, which had 
omitted to negative a render of* the debt in bank notes by 
the defendant, puriuant to the requisition of the flat, 
37 Geo. 3. c. 45. Jl 9. 

Abbott fliewed for caufe, that the defendant had volun- 
tarily put in fpecial bail at the return of the writ, juftified* 
the bail, although they were not excepted to; and drawn 

Vql. I, • G up 
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Saturday, 
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\’o obje&Ion c.ia v 
he made to the 
jnfufhclency 
<>t an affidavit 
to hold to ball 
in not negativing 
a tender of the 
debt in bank 
notes, alter 
the Sail hvW 

juiUfi'.'d. 
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up the rule for the allowance and ferved it on the plain- 
tiff; within a week after which he had applied for the 
prefent rule. This he contended was a waver of any in- 
formality in the procefs, and cited Chapman v. Snowy 
1 Bcf. 2 c Pull. 132. as in point. 


Lawcsy in fupport of the rule, faid this was an appli- 
cation on behalf of the bail, who were obliged to juftify 
before they could be heard ; and they had taken the ob- 
jection in reafonable time afterwards. 


Lord Kenyon C. J. This is a clear waver of the ob- 
jection, ahd did not want the authority of a precedent; 
that however cited is in point. Application fliould t have 
been made in the firft infiance before the bail hadjufti- 
fied : inftead of which the defendant has lain by. and fuf- 
fered the plaintiff to incur additional expence on a fuppo- 
fition that all the proceedings were right, and now comes 
to complain : but he has adopted the procefs, and (hall 
not now take advantage of any dcfeCI in it (a). 

Per Curiam, Rule dilcharged with cofts. 


(a) la Norton v. Danvers, 7 Term Rep. 375. the defendant’s voluntarily 
giving a bail bond before i>n adhul arreft was deemed a waver of the objection to 
the affidavit to hold to bail. So in Dejborough v. Copp'inger, S Term Rep. 77. 
The Court held that the objection (hould be made in a reafonable time after 
the error committed, and that it was too late to take it after judgment by de~ 
fault and notice of a writ of inqui//. 
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The King againft The Inhabitants of Ilminster. 

yWO jufticcs by an ordei; removed Jofeph Grigg , and 
his wife and children, by name, from Honiton in the 
county of Devon to llm'tnjler in the county of Somerfet, 
The Seffions on appeal confirmed the order fubjeft to the 
opinion of this Court on the following attended (a) cafe : 

nor is a public annual office, and that the pauper ferved it for a year j held that 
thereby gained in 1 , 

The 

(a) In the fuft cafe fent up to this Court it was flared “ that the pauper 
was appointed in 1779 governor of the woikhoufe in the parifh of llminfler for 
the management and government of the poor therein, under the annua) falary 
of 2( \I . 9 which office he continued to ferve for five years, and regularly re- 
ceived his falary during that period, when he was difmilTed. That at the t'me 
ofrhis appointment he was put by the parilh officers into pofleffion of certain 
apartments in the workhoule, appointed for that purpofe, and which had been 
occupied by the former governor.*' This cafe b-*ing confidrrtd by the Court 
as defectively ftaicd was lent hack to the feffions to be reflated ; and they re- 
turned the fame cafe again with this addition “ That at the time of his ap- 
pointment the pauper was put "by the parifh officers (in conjunction with two of 
the principal people of the town who ailed as InfpiCtursof the accounts and condull 
of the ove peers) into poileffion” ike. (as before). 

Upon the firfl occaiion, in M. 40 Geo. 3. 

flafly in fupport of the order of feffions, contended that this was fuch an 
office or charge within the meaning of the fl. 3 W* 3. c. 11. /. 6. as would 
enable the pauper to gain a fettlcment by having ferved it ft>r a year. The 
principle on which a fettlemenc is gained by ferving an annual office in the 
parifh is the notoriety to the parifh of the r^idence of the party, R x v, Bieham , 
i Stra./iii. and no employment *can be mote notorious in its nature than 
this, to which the pauper was appointed by the parifh itfelf. The only 
queftions then are whether this employment he in its nature a public office, 
and whether the pauper ferved it in his own right, or merely as a deputy for 
others. The origin of this appointment is derived from the ft. 9 GV>. 1. c» 7 . 
f. 4., whereby it is enabled, « that for the greater eafe of parifhes i/j the relief of 
the poor, it fhall be lawful for the churchwatdens and overfeers with the confcnt 
of the major part of the paiifhioners or Inhabitants in veftry or other parifh or 
public meeting for that purpofe aflemblcd, or fo many as fhall be fw afficmbled 

G % oa 


% 

1800T 


Saturday, 

JSlov. 22 d» 

The feffions 
finding that the 
pauper was le- 
gally appointed 
governor of the 
workhoufein/.at 
an annual falary, 
and that the 
office of gover- 
a fet dement was 
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1800. 

The King 
agalnfi 

The Inhabitant 
ofll.MJ'NaTCR. 


Tire pauper was legally appointed in the year 1779' ft 0 * 
vernor of the workhoufc in the parifli of lhmnjler, at an 

annual 


*>n ufaol notice given, to porch? fe or line any houfe or houfes in the fame 
putifll & c., and to tsntra, ‘ with unyperjjnfor thr lodging, Urfir/g, maintaining and 
.in:* Icy d: 7 all fuel fco~ Lac. {i. e. whole names are regi Acred in a book) and them 
:) kt'p maintain and einpby all juch poor per fans, and tithe the hem fit of their work 
labour and fervid ’ Now here it is flared that the pauper was appointed to 
the management and government of the poor in the wotkhotife, which could 
not have been legally done by virtue of any other authority than what is con- 
fetixii by this alt ; and therefore the Court will rather prefumc that he w*r> fo 
legally appointed, rhar. that the pariih officers took up< n themfdvcs * without 
any authority to delegate part ot their trufl to him. It is a] Co dated that the 
pavtjrr was appointed to this trull under an annual fdary, which the paiifla 
officers could not take upon them to fcia.r., and which could only be 
legally attributed to the exercife o.‘ the power conferred by the all. Tfoen the: 
falarv being annual, the r.p point orient mull he taken to be or equal duration; 
an d being lo made, it was not in the power even nf the parifli at Ibrge, irtuch 
Ids of the parifli officers alone, to hair dlfmiifiM the pauper befoe the end of 
thy year, except perhaps fur mnipu'Ctict* or abide of trull. The ft. 9 Gen. 1 . 
was the iii il' general aft i •>: the welling of vvu kbuufes j though fomc few vvcie 
eroded before by local acts of parliament f . The intention ©f the Jegiflatijic 
wa> to create a new public officer with new n‘ w which in onerdpeft ex- 
ceed that of overfeeis of the poor ; for the perfen contracted with Ur the 
and government of the poor may aim engage to take the benefit 
oi their labour in the woikhoufr, though in this in A a nee the contrail did not 
extend li) tar. The veiy nature of f.ich an appointment imports a public 
office, being arulogons to the duties of an ova fieri cf the poor. Jn the cafe 
of R. v. Hicham before mentioned, the appointment of a colleltor o f the duties 
on births antlSuriah- impofed by the flat 6 & 7 IV. 3. c* 6 holden under the 
commiffior.trs for managing fuch duties, was deemed a public annual office, 
by ferving which a fsttlcment mi^ht be gained. But the Jegiflature them- 
fclves have confidered this truft as a public office; for in another ftatutepafled 
In paii materia, though fubfequent to the appointment of the pauper, the flat. 
Zl Geo. 3* e . 83. reciting the former ad, and that for want of proper regula- 
tions 


* On the firfi amended cafe, the concurrence of two of the principal payersj 
who ailed by delegation for the rcfl under the name of infpe&ors, was ftated. 

•j- The 13 & 14 Car . 2. c . 12. f. 4, Sec. was confined to London and Weft- 
mirjlcr and parifhes within the bills of mortality. It was further enforce^ bjr 
ft. 23 Car* 2. c. 18. 
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annual falary of 20/., which office he continued to ferve iSoo.' 

for five years, and regularly received his falary during that 

period. The find office of governor is a public, annual tgairft 

, „ ^ , r . . , . . . The Inhabitants 

office; and the Seffinns were nf opinion that he gamecl of 1 l minster. 

a fettlement in Ilmwjter. 'When this cafe was called on 


The Court fa id that the facts now dated precluded any. 
further difeuffion; for the Seffions had found that the 
pauper had ferved a public annual office ill the parifh, to 
which he was legally appointed. 

Ptr Curiam, Order of Seffions confirmed. 


Clapp arid Ea/l were to have argued in fupport of the 
order ; but no counfel appeared for the appellants. 


clevis and <4ue control over the ptrfons engaged in fuch contracts, the aft had 
not had the defired effeft $ an option id given toadb^t another form of appoint- 
ment, with greater control over the appointee ; and the ilatute proceeds 
local! him sn officer (naming him governor of the workhoufe) and the ap- 
pointment an office (f. 14. and fchedule No, 7.) although with lefs power than 
t.ftider the former aft j and by this latter aft fuch governor of the workhoufe 
<t ff'iall have the care management ami employment c f the p~or to be font 
f< thither, and be allowed a falaiy or wages for his trouble.” This feives to 
explain the intention of the legiffjturc in the former aft, if there were any 
doubt of it upon the face of the aft ttfeif. Now it appears that the truft fom- 
mitttd to the. pauper was cxaft.iy of the fame iVfcription as that conferred by 
fhe laft llaiute, and by the fame n.me; and fnch an appointment Is therein 
exprefsly denominated an ojjUe. Then the* pauper having ^srved fuch an 
office for above a year in UminjUr gained a fittlemcnt in that pariili. 

hem Serjt. hLath, ami Ly-m were to hate argued on the other fide. 

The Court however thought the fails were r.ot luificiently ftated to raile the 
queftion ; mere evidence being dated, and not the fafts by whom and in what 
manner and under what authority the anpointmentof the pauper was made, and 
Lord Kenyon C, J. after the cafe lud been amended the firft time intimated a 
ilrong opinion that as thefafts then appeared, no fettlemeni could be gained j 
confidering the appointment of the pauper merely in the nature of a fervant to 
the parifh officers, by whom he might have been difmiflcd at any tira? within 
Che year. 
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JUBoo. < 


ftov, 24th. 

In (cire facias on 
the recognizance 
Of hail and fc?ie 
feci returned, it 
is fufficient to 
fix the baii if 
they were ium- 
moned before the 
rifing of the 
Court on the 
return day. 

But the Court 
will ftay proceed- 
ings- -again ft both 
the bail, on pay- 
ment of the fum 
fworn to and 
colls, altho* lefs 
than the damages 
recovered, or ■ 
than the ium 
named in the 
jpioccls. 


Clarke againft Bradshaw. 

RULE was obtained cabling on the plaintiff to (hew 

caufe why the proceedings on the feire facias agsinft 
the bail in this caufe fliould not be fet afide for irregular- 
ity ; the queftion being whether the bail had been fum* 
moned in time, <■ The plaintiff, having obtained judgment 
in Trinity term lad again ft the principal, fued out a 
capias ad fatisfaciendum returnable the laft return of that 
term, on which non eft inventus was returned. On the 
29th of October a feire facias iflued on the recognizance 
of the bail returnable the 6th of November ; and on the 
31ft of October the writ was left in Ac office, and a war- 
rant obtained thereon of the fame date : but the bail 
were not fummoncd,till between feven and eight o’clock 
in the evening of the 5th of November , the day before the 
return of the writ *, and they did not render their principal 
till the icth of November , 


Erfiine, Garrow y and Marryat , (hewed caufe, and 
contended that the proceedings were regular. A plaiiir 
tiff has two methods of proceeding againft the bail after 
a capias ad fatisfaciendum iflued againft the principal and 
non eft inventus returned *, either by iffuing two writs of 
feire facias and two nihi!$ being returned thereon, or by 
ifluing one feire facias, which nffift lie four days exclufive 
iu. the office before the return, and a fummons thereon 
being frrved on the bail, and feire feci returned. But the 
fervice of fuch fummons is a mere matter of form, and 
‘if it be done at any time* before the rifing of the Court oq 
(he return day of the writ, it i$ fuffieient. S^eh a fum? 
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mons may indeed feem to be nugatory for the purpofe of 
giving notice to the bail to furrendcr their principal, "but 
matters of pra&ice are of pofitive regulation, and there 
is at leaft as much advantage to the bail in this method of 
proceeding as in the other by t\%p feire facias’ aftd 
two nihils returned. The true reafon of the pra&ice in 
either cafe is dated in Hunt v. Coxe {a) to be this, that 
the fuing out of the capias ad fatisfacicndum is the real 
notice to the bail that the plaintiff loolgs to the body of 
the principal as bis fecurity, and the bail are bound to 
fearch the office to know when it iffued and is returnable, 
in order that they may have his body ready to render at 
the return of the writ. 


1 800. 

Clarke 

again/} 

BftADSHAW. 


Cilbs, Perceval, and Efpinajp , contra. The mode of 
proceeding adopted in this -cafe is full as difadvantageous 
t& the bail as that by two feire facias* and two nihils re- 
turned, although it profeffes to be more fair and reason- 
able *, and the obje£lion is that that has not been done, 
jvhich the pradice pro ft: fie s to require, namely to give 
the bail notice, (by which nuifl be underdood reafonable 
notice,) to render the principal. According to the practice 
contended for the fummons may be rendered altogether 
nugatory by being withheld till the lad moment of the 
fitting of the Court on the return day : but if that were 
fo tlie practice itfclf would never have exilic^!, as it could 
only tend to incur a fruitlefs expence and lofs of time. 
Iklides, the contrary w^s rufed in Webb v. Harvey (b) p 
where the Court fet afide proceedings in feire facias againft 
the bail upon feire feci returned, becaufe it appeared that 
they were only fummoned an hour before the rifing of the 
Court on the return day ; confidering that the fummons 

(j) 3 jywr.'ijSo* (£) z Term R 757 

c 4 


was 
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was intended to afford them a reafonable warning to take* 
their principal and render him before the return of the 
writ. This is aifo confonant to what was ruled in Wright 
v* Page (a), Now here it appears that the fununons was 
fraudulently kept back for federal days after the writ was 
in the office ; and only ferved the evening before the 
return day, which could only be done for the purpule of 
preventing the bail from availing ihemfdves of the notice 
to render the principal in time. 

Lord Kenyon C. j.' There was certainly a miftake in 
the report of the cafe of Webb v. Harvey , in Hating that 
the notice to the bail was before the riling of the Court on 
the return day. On application afterwards by Lir. Impey 
to the Mailer for information on the point, he reviled .the 
affidavits (h) on which the rule was pronounced, and found 
that the fummons w$s not ferved on the bail till half pafl 
three o’clock on the return day, winch was after the riling 
of the Court ; on which he corrected his note ; and the 
praflice (lands accurately dated in the lad edition of Mr. 
Iwpey's book on the fubjeft. And I find it is confidered 
as the fettled practice of the Court that if the bail be fum- 
moned any time before the rifuig of the Court on tlie rc- 
turn day of the writ it is fufficient. Such being the cafe 
;t is unneccflary to inquire into the reafon of the tiling; 
yet if it vverli traced to its fcurce perhaps it might not 
appear fo abfurd as is fuppofed. Bail are in law COH- 

rt 

(A 2 Black, R , S3 7. 

(£) Having fince referred to the original affidavits filed, I find that they 
were contradictory upon this ‘point, which may account in part for the error ; 
but the affidavit on the part of the bail on which the rule was obtained was as his 
j.ord/hip ftated it to be, on which it^is probable that the Court decided ; think* 
ing that it had not been diftin&ly anfwered by the affidavit of the plaintiff 
from whence the fadt as iiated in the report was taken. 


Cdercd 
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fidered as the gaolers of the principal, and to have him* 
• • 
always in their cuftody $ they undertake that he (l\all be 

forthcoming when called upon : this is properly at the 

return of the capias. Whatever time they are allowed 

afterwards to render him is by the indulgent praftice of 

the Court : this is cither upon two writs of feire facias 

returned nihil upon each, or upon one feire facias and a 

iummons and a return of feire feci after the writ has lain a 

certain time in the office. The hail are Abound to watch 

thefe proceedings, and to have their principal ready to 

render at the plaintiff 9 q call. Indeed unlefs they live in 

M iddlcfcx how can the flier iff' ferve the bail with notice. 

It. is fufticient however to fay that the praflice as I liave 

Hated it was long ago fettled, as appears by a cafe in 

*Straf<ge ( a ). And I profefs to found my judgment on the 

fettled pra&ige and not on any reafoning of my owto. 


#1800* 

Clap kz 
againfl 

Bhausiiaw. 


Lawrence ]. (£). The cafe in Strange fettled the 
practice which has been continued ever fince. There 
trtud have been a mifopprehenfion of the opinion of the 
Court in the cafe of TVebb v. Harvey : and that appears 
by referring to the cafe of Pool v. Wills there cited, on the 
authority of which the rule was made abfolute for fetting 
afide the proceedings againft the bail : in which latter it 
is dated that the bail were not fummoned till after tire 
lifing of the Court on the return day; whicA could not 

• 

(u) 01 nan v. Frazier, M. 1 1 Geo. i. i Stra. 644. The Reporter refers 
to a fubfequent cafe of Bland v. Perry , T. 4 Geo. 2. where the fame point was 
inled again on great debate. And in Williams v. Mafon, M. 4 Geo . 2. it was 
fettled that the feire facias xnuft lie four days in ihe office, as well where feire 
feci is returned, as nihil. 

(b) This part of the cafe was determined <yi Monday the 17th of November* ■ 
JWr. ]\iR\c<z Lawtenct was abfent when the cafe was brought on again upon an- 
other rule. 


have 
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hare been any authority for the decifion in the principal 
cafe if *he bail there had been fummoned before . Bcfides, 
it is apparent if we advert to the reafon of the thing, that 
tfye time of ferving the bail with notice cannot be mate- 
rial, provided it be done before the rifing of the Court on 
the return day. The fummons is the a£t of the IherifF, 
and the fervice of it on the bail is in order to warrant his 
return to the Court of feire feci. The IherifF may indeed 
fubmit to receive the dire&ions of the party as to the time 
for ferving it ; but ftill it is the a£l, not of the party, but 
of the fheriff through the medium of his officer. All 
tliefe proceedings are in truth matter of indulgence to the 
bail. It is indulgence to them to permit them to render 

the principal after the return of the capias ad fatif- 

r 

faciendum againft: him ; and .^therefore they cannot com- 
plain tffet they are not allowed ftill greater indulgence. 

Per Curiam, Rule difeharged. 

Gibbs then obtained a rule to fhew caufe why the pro- 
ceedings againft the bail fhould -not be ftayed, upon 
payment of the debt fworn to and the cofts to be taxed 
by the M after, 

JErJt:inc 9 G arrow, and Marryatt , now {hewed caufe. 
They dated ^hat the a&ion was by bill and the ac etiam 
for 4000/. : that the fam fworn to for which the defend- 
ant was holden to bail wrts only 190Q/. 10;, but the fum 

* 

recovered was 2549/. 10/.: and they contended, 1 ft, that 
the bail were liable to the extent of the fum recovered, being 
within the amount of the fum named in theprocefs. Martin 
v. Mcor % 2 Stra . 922. or if not, 2dly, that each of the bail 
\vere ftparately liable to the extent of the fum fworn to; and 
therefore both together were liable to an amount which 

wouW 


*800. ' 

Ct ARXE 
againft 

B* a pshaw. 
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would cover the damages recovered and cofts. -Dablv. 
Johnfon in C. B. i Bof. iff Pull . 205. vide Calveraq iff ux. 
V. De Miranda , Barnes , 2d edit. 7 6. S. P. 

Le Blanc T. obferved that in C. B. the bail enter 
into a recognizance for double the amount of the fum 
(worn to. 

The Court on confideration of the rule of Court, E. 
5 Geo . 2. (a) and of the cafe of Jackfon v. tiajfcl (£), and of 
another cafe, furniflied by the Mailer, of Tranel v. Riva 2; 
and another, TV. 16 ( 7 ^. 3. (r) (which Lord Kenyon read 
from the Mailer's note) (aid that it was abfolutely of 
courfe to grant the application. That the bail to the 
a£lion were altogether only liable to the amount of the 
Tunvfworn to and coils ; though as between them and the 
plaintiff thaj fum might be levied upon either of them. 
But the plaintiff could not recover it* twice over from the 
bail, by taxing each feparately to that amount. 

Rule abfolute (rf), 

(.1) Rules and Orders of K. B. io. # (b) Doug. 330 

(c' 'Travel v. R'rvax and another, Tr. 16 Q. 3. B. R. “ In an action on 
the rccognizanc? of bail leave was given to ftay proceedings on payment of the 
fum fworn to, viz. zco /. the cofts in the original adlion, and the cofts againft 
the bail, asd of the application $ abhough on caufe fhewn it appeared that the 
defendant was gone abroad, and that the plaintiff’ had recovered 500/.” 

(d) The diftin< 5 tion is between bail to the adtion and bail to the fheriff’j the 
latter are liable to the whole debt (without regard to the fum to) and cofts, 

provided the amount does not exceed the penalry o: th~ bail-bond. Sicvcnfon v. 
Cameron, 8 Term Rep. 28. Orton \ * Vincent , Convp. 71. So in C. B. 
Mitchell v. Gibbous , 1 //, Blac 7$. So the ftieriff is liable to the whole amount 
if he difcharjjc the defendant without taking a bail-bond, St'vevfon v. Camcrcn 
fupra: or generally, upon an attachment againft him for not Wringing in the body* 
Fowldt v. Mackintojh, j II. Blue. 233. Hcppel v. JCt/ig, 7 Term. R p. 370. 

* The reafon of making this rule which is particularly worded may be ga- 
thered from the cafe of Gtnbaldo v. Ccgncni, M . 3 Ann. Salk. 102. wh’te Lord 
Holt held that if the fum recovered exceeded the lum in the ac enam the inil 
were not liable at aft, becaufc their recognizance w;.s to anfwer the condemnation, 
>hich in that* calc could not be, 


• 180*3, 


Clakki. 

dtgabtft 

Brapshaw, 
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AW^tb. ^ ARR a Z ain fi Eliason and Others. 


A bill of ex- 
change payable 
to A, or order, 
which was legal 
in its inception, 
was by him in- 
dorfed to B . for 
an ufurious cor - 
jfideration, who 
paffed it to a 
third perfon fora 
valuable confi- 
deration, without 
notice of the 
ufury, by whom 
it was paid to 
i?.’s afiigoees 
after bis bank- 
ruptcy, in latif- 
faflion of a 
debt owing to 
the bankrupts’ 
effate : held that 
the indorse men i 
of A . to B. on 
an ufurious 
account did not 
avoid the bill in 
the hands of an 
innocent holder 
by virtue of the 
flat, of ufury $ 
and that 
afiignees being 
clothed with the 
rights of fuch 
innocent indor fee 
were entitled to 
hold the bill 
again if A., tbo* 
as between A 
and H, the fc- 
curity was void. 
An agreement 
on di (counting a 
hill that the party 
ihould take in 
part payment an- 
other bill which 
bad time to tun 
as ca(h, altho* 
the full difeount 
was taken, ii 
ufurious. 


I" trover for a bill of exchange, it appeared that the 
plaintiff, refiding at Liverpool , in 1799 became poffeffed 
of the bill in queflion, which was drawn by a correfpond- 
ent in the Weft Indies upon a ho ufe in London in favour of 
the plaintiff or his order, and accepted payable on the 27th 
of July 1800. The plaintiff having occafion to raife 
money applied to the houfe of Perfent and Bodeher on the 
18th of June 1799 to difeount the bill, which they agreed 
to do and took the full difeount ; ftipulating however that 
the plaintiff fhould in part payment of the money take 
their acceptance of a bill to be drawn by him on their^ at* 
three months date, which was. done accordingly ; and at 
the fame time the plaintiff indorfed the original. bill i*i 
queflion to them. Perfent and Bodelur became bankrupts 
in September 1799, having fir ft negotiated the bill; and 
the fame was afterwards paid to the defendants, as aflignees 
under their comniiflion, in fatisfa&idn of a debt due to the 
bankrupts’ eflate. It aifo appeared that after the bank- 
ruptcy the plaintiff was obliged to take up and pay the 
bill drawn by him upon the bankrupts and accepted by 
them. At the trial before Lord Kenyon at Guildhall \ it was 
contended oil the part of the plaintiff, that the indorsement 
of the bill by him to tire bankrupts for an ufurious con- 
fideration avoided the fecuilty by the flat. 12 Ann . Jl. 2. 
c. 16. whereby all bonds and affurances for payment of 
“ any money to be lent upon ufury /See. {hall be void 
which has been hoiden to avoid fecurities of this kind even 
in the hands of innocent indorfees for a valuable confider- 
ation without notice. Lowe v. Waller (0), and Bowyer v. 

(*) DougU 73 6, 

14 1 Bamptqn 
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Bampton (a). But Lord Kenyon was of opinion that the 
affignees of the bankrupt had a right to proteft their pot- 
feflion of the bill by the.title of the party from \tfhom they 
received it in payment, who was an innocent holder ; jyid 
that the bill being valid iif its inception the ftatute of 
ufury did not apply to the prefent cafe : and thereupon 
the plaintiff* was nonfuited. A rule having been obtained 
on a former day in this term, calling on the defendants to 
(hew caufe why the nonfuit fhould not Kb fet afide and a 
new trial had. 


n 

-i,8op. 

Par* 
agaxnfi 
E&J ASOKt 


Law, and Wood , were now called upon to fupport the 
rule. It is clear that the confideraiion for indorfing the 
>ill> as between the plaintiff* and the bankrupts, wasufuri- 
ous*i and if it had come to the hands of the affignees imme- 
diately from the bankrupts their title muft have been 
affetied by the ufury. But though "the defendants may 
be confidered as ftanding in the fituation of innocent 
holders, yet the inflrument itfelf is avoided by the flatute 
of ufury, and no tide could he conveyed by the plaintiff's 
indorfement. The bill being originally made payable to 
the plaintiff or his order, wlUiUit his indorfement it was 
not negotiable, nor was any aliiiraiicc in law to any other 
perfon : then the ufurious confideration was contempora- 
neous with the firlt exiftcnce of the inflrument as an afi'ur- 
ance to the bankrupts. Suppofe the bill aid been drawn 
by the plaintiff himftdf n?.yablelo his own order, and he had 
agreed to indorfe it for an ufurious confideration, it cannot be 
pretended but that it would have been void by the ftatute : 
this then is the fame in effeft $ for every indorfement is 
as it were a new drawing of the bill (£) ; and the 

(a) 2 Stra. 1155. uponthc Gaming Aft. 9 c. 14. 

(/;) Vide 2 But r. 674* 

* affignees, 
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affignees, though innocent holders, muft in any a£Hdit 
/upon the bill derive title through the firft indorfer. If 
the bankrupts could not have maintained ana&ion againft 
the plaintiff upon his indorfcment on account of its being 
an aflurance for an \»furious*confideration, neither could 
any fubfequent holder, according to the conftrudlion put 
upon the ftatutc. Then it is inconflftent to fay that 
though no a£lion could be maintained againft the firft 
indorfer, ytt that title may be made through him to 
another. 

Erfihie^ Gtbbs % and ! 'Taddy , contra, were flopped by the 

Court. 

Lord Kenyon C. J. There is nothing in the point : 
and it might be attended with ferious confequenccs if it 
could be fuppofed that the Court entertained any doubt 
upon it. The commerce of this country fubfifts upon 
paper credit *, but if this a$ion could be maintained no 
man would be fafe in taking even a bank of England poft 
bill payable to order ; for however juft and legal it might 
be in its inception, if the payee paffed it to another for an 
ufurious confuleration it is now contended that it would 
be void in the hands of any fubfequent innocent holder, 
and might be recovered from him. Where the bill itfelf 
in its origin A. formation is given for an ufurious confider- 
ation the words oi the ftatutc of Anne arc peremptory that 
the affurance fliall be void ; and the couflru&ion which 
has been put upon the ftatutc has gone far enough in 
faying that it (hall be avoided even in the hands of an in- 
nocent indorfee without notice. But no cafe has gone the 
length now contended for, nor do the words of the ftatutc 
require it. Here the bill was fair and legal in its con- 

i co£tioj% 
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co&ion, and therefore no advantage can be taken of what 
• § 
happened afterwards againft bona fide holders. The de- 
fendants Hand clothed with the rights of the party from 
whom they received the bill in payment, and mult there- 
fore be taken to be holders for a valuable confideration 
without notice. I referred at the trial to a cafe in Sider* 
Jiti (a)., which is a very leading authority, wherein it is 
faid, that though a conveyance may in its creation be fraud- 
vlent and voidable as againft a purchafer, yet it may become 
valid by matter ex poft fa£to : and that a perfon to whom 
a conveyance was made which was voluntary in its crea- 
tion, and therefore voidable, might be protected by the 
title of a fubfequent purchafer fora valuable confideration 
tvhj had acquired an intereft in it. 

Per Curiam , Rule difeharged (i). 


9 $ 


•x8oo. 


Par* 
agawjf 
El ias aw. 


(a ) Prodgers v. Langham, i Sid. 133. See al^o Lew! her v. Carlttots , Caf. 
in Eq temp. L d 'Talbot 1S7. whete a purchafer for a valuable confideration, 
but with notice, protefted himfelf by making title through a third perfon 
whofe title could not be impeached by notice of the prior defeat. And feveral 
*caft*s in 2 Vern. 159. where purchafers for valuable confideration without 
notice have protected themfelves by getting a legal title, though obtained ori- 
ginally by undue me. ns. 

{b) Vide E err all v. S/uen , I Saund. 294. that a bond which was good 
when made is not avoided by a fubfequent ufurious contract for delaying the 
^day of payment of it. And vi. «. 1. by Scrjt Williams, where all the cafes are 
very ably collected j and Qutbbert v, Haley, 8 Term Hey, 390, 



p 

iSoo. 


Monday, 

Nov* a^th. 

The premium 
paid on an illegal 
infurance to 
cover a trading 
with an enemy 
cannot be reco- 
vered back, tho' 
the underwriter 
cannot be com- 
pelled to make 
good the lots. 


CASES nr MICHAELMAS TERM 


V t ,an’dyck and Others egainfi Hewitt. 

j^HE plain tifl* declared upon a policy of infurance on 
goods at 'and from London to Embden or Amjltrdam , 
at a premium of ten guineas per cent, to return five upon 
their arrival at the place of domination ; with an aver- 
ment that the infurance was made for the benefit of certain 

a 

perfons therein named *, and then declared as upon a lofs 
by capture in the courfe of the voyage infured. The de- 
claration alfo contained counts for money paid and for 
money had and received. 

The goods were (hipped on board a Pruff.au neutral 
veffel, on account, partly Qf the plaintiffs who were rutfura- 
' lized foreigners refident in London, and partly of certain 
other perfons, aliens, then refident in Holland. At .he 
trial at Guildhall the infurance itfelf was abandoned on the 
ground of its being intended to cover a trading with an 
enemy’s country ^Holland being at the time of fueh infuranre 
in a (fate of hodiiity with this kingdom \ and therefore 
falling within the decifion of the cafe of Potts v. Eel! (a) 
but it was contended that the plaintifis were entitled to re- 
cover back the premium, becaufe the policy never attached, 
and confequently the defendant’s rifle never commenced. 
Lord Kenyon^ permitted a verdift to be taken for the plain- 
tiff for that amount, with liberty to the defendant's coun- 
fel to move to fet that afide and to enter a verdi£i for the 
defendant. A rule nifi was accordingly obtained on a 
former day in this term for that purpofe ; againft which 

Erjkine , Park , and J. Warren , now (hewed caufe. 
Here was no fraud intended, as in the cafe of Smuggling 


(a) S Term Rep. 54S, 


trar<£- 
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tranfa£Uon$. The allured are neutral foreigners, who 
have paid money to the clefendant for a certain confider- 
ation the benefit of which they are precluded fron* receiv- 
ing by a rule of public policy : it is but juft therefore 
that as the infurance nevc]f attached, and the Under- 
writer has not incurred any rifle, he ftiould not be fuffered 
to retain the confideration (a), Admitting the contraft to 
be illegal, yet according to LacauJJade v. White (b) the 
party who has depofited money upon an illegal confider- 
ation, (as in that cafe upon an illegal wager) may recover 
it back again even after the event is determined againft 
him. They alfo referred to the cafe of Ne/bitt v. Whitmore 
in Eafter term laft, where this point was agitated, and 
where finally the premium was returned ( c ). 

Law and G arrow contra were flopped by the Court- 

Lord Kenyon C. J* There is no diftinguiftiing this 
on principle from the common cafe of a fmuggling tranf- 
a£tion. Where the vendor a ill (Is the vendee in running 
the goods to evade the laws of the country he cannot re- 


{a) Tyi ic v, Flacker , Cozvp* 6 68 . 

(l>) 7 'Term Rep. 535. 

(c) In that cafe, under (imilar clrcumftanccs with the prefent, Giles for the 
plaintiff admitted that he could not recover the lofs upon the policy lince the 
determination in Bell v. Potts : but he contended that the plaintiff* was entitled 
to take a verdift for the premium, which had not beer) paidj^lto Court. This 
was refffted by Park for the defendant, on the ground that no fuch queftion had 
keen referved at the trial. Et per Curiam ? That point not having been made, 
and the jury not having aflefied any fuch damages, but only the amount of 
the lofs to be recovered, fuppoiing the plaintiff* to be entitled to it in point of 
law, we cannot now interpofe any other fum in lieu of their verditt. Where* 
upon Giles prayed leave to amend the verdict by the Judge’s notes The 
Court with much reluftancc, and with a view to a corapromife, granted a rule to 
fliew caufe, And afterwards it was agreed between the parties that the pre. 
miiun ihould be repaid, without coils on either fide. 

Vox.. L H 



Vavdyck 

agatrijl 

Hewitt^ 


covtr 



»* 

,i£oo. ' 


Vandyc* 

erttinft 

Hewitt. 


cases in miciiaelmas term 

covet back the goods themfelves or the value of them (<»)# 
The rule has been fettled at all times, that where both 
parties afe in pari deli&o, which is the cafe here, potior eft 
conditio poflidentis. 


Le Blanc J. The ground of the determination in 
Lacaujfade v. White has been fince very much can vailed in 
a later cafe of Howfw v. Hwcoch (A), where it was con- 
fidered that money depofited upon an illegal wager, and 
paid over to the winner, could not be recovered back from 
him. 

Per Curiam , Rule abfolute for the verdict to be 

entered for the defendant (r). 

[a) Vide C!:.ga r v. T\?:J~ u, 4 Term Rtf** 466. and IVtiytruU v. tb.adf - 
5 vol, 599. 

(//) 8 Term Ri-p. 575 , 

(r) So in Lozvty v. Rourdlcu, Dzugt. 460. the Court held that the allured 
could not recover tack the premium paid upon n gaming policy without in- 
tcreif, which is illegal within the hat. 19 Geo. 2. c, 37. 


T afdaft 
jNw. z$th. 


Johnson and Another againjl Collings. 


a mere promifs ^TpHE pUiintiiTs declared in the fir ft count againft the 

by a debtor to X . 

his cicditor, that defendant as the acceptor of a bill of exchange drawn 

.if he would draw 

a bill upon him by one Rujf, dated the 25th of October 1799, and directed 
to the defendant, whereby he was required two months 
Wfliou^thcli a ^ ter ^ ate t0 P a y 10 or ^ cr the drawer 23 /. 1 o s. 6 d. 


hrtvc the money va ] ue received, which bill was afterwards indorfed by 

and would pay it, 4 

does not amount t0 one J k vte Ruff, and by her to the plaintiffs. 

hi law to an ac- V J M , 1 

trptance of the There were other general counts for money had and re- 
tail when drawn: . 

«nd an indorfee ccived, money paid, and upon an account dated. To 

lonLcfatio^bc- which there was a plea ®f the general iflue. 
tween whom and 

♦In: drawee no communication pallid at the t\m?. of his taking the bill, can neb her recover upon 
*hi' count as for *» acceptance, nor on the general counts a; tor money had and received &c. 


At 
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. At the trial before^ Le Blanc J. at the laft Woncejler 
aftizes it appeared in evidence that Ruff, having furnifhed 
goods to the defendant to the amount of the bill, applied 
to him for payment, when the defendant excufcd himfelf 
at that time, but faid that if Ruff would draw on him a 
bill at two months from the 25th of OBober for the amount 
he fliould then have money and would pay it. Ruff 
afterwards drew the bill in queftion, dated 25th of OBober 
at two months, but it never was in fa£t prefented to the 
defendant for his acceptance ; nor did he ever in faft ac- 
cept it, otherwise that' as is dated above. It was faid at 
the trial to be the practice at Brj/lol, where the defendant 
lived, not to accept bills or to have them prefented for 
ac^ptance. Ruff, to whofe own order it was made pay- 
able, having indorfed the bill, afterwards palled it to the 
plaintiffs in difeharge of an old debt : but no communi- 
cation took place at the time betwee*n the plaintiffs and 
the defendant. After this and before the bill became due 
Ruff became a bankrupt ; and when the bill was due the 
plaintiffs prefented it ^ffthe defendant for payment, who 
then declined it on account of Ruff’s bankruptcy without 
an indemnity, admitting however that he owed the money 
cither to. Rttff or to Ruff’s aflignecs. The learned Judge 
was of opinion that a mere promife, fuch as this, to accept 
a bill when it (houlA be drawn, at leaft unlefs made to a 
third perfon, or accompanied at leall with^circum fiances 
which might induce a third perfon to take the bill, (which 
was not the cafe here,) did not amount to an acceptance, 
and therefore the plaintiffs were not entitled to recover 
on the firft count. And that as there had been no com- 
munication between thefe parties at the time, nor any 
confideration having paffed as between them, there wa^ 
no evidence to warrant a finding for the plaintiffs on either 

Ha of 



loo 


1S00. 


Johnson 

again]} 

COLLXMGS. 
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\ 

of tlee money counts: whereupoiv he dirc&cd a noftfult 
to be entered, with liberty to the plaintiffs to move to fet 
it afide and enter a verdict for the amount of their de- 
mand, if the Court (hould be opinion that they were en- 
titled to recover on either of the counts. A rule nifi 
was accordingly obtained for this purpofe on a former 
day. 


Williams Serjt., who was now to have (hewn caufc> 
was Hopped by the Court. 


Wiglty and Clifford in fupport of the rule. lfl. A 
promife to accept a bill when drawn amounts in law to an 
.acceptance. In Pilians and RoJ'e v. Van Mi crop and Hop- 
kins (a) the plaintiffs having advanced money to* one 
White upon the faith of a written aiTurance by letter from 
the defendants u that they would accept fuch bills as the 
“ plaintiffs flioukl in a month’s time draw upon them for 
“ 800 /. upon the credit of White” the Court after much 
deliberation held that whether it were an aftual acceptance, 
or a loan to White upon the credit of the defendants, it 
would equally bind the latter. But Lord Mansfield there 
faid (£), u This amounts to the fame thing as at) accept- 
ance. 1 will give the bill due honour is in effect accepting 
it. If a man agree that he will do the formal part, the 
law looks up£m it, in the cafe of an acceptance of a bill, 
as if actually done.” Wi'imot J. faid (c), “ An agreement 
to accept a bill to be drawn in future would, as it feems 
to me, by connexion and relation bind on account of the 
antecedent relation. And I fee no difference between its 
being before or after the bill was drawn.” Tates J. faid (d) % 
H This agreement to honour the bill was a virtual acccpt- 

i a ) 3 Burr, 1603. (/•) It, 1669. (f) lb, 1673. (d) lb. 1674. 

6 n ance 
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anceof it.” Again, i * A promife to accept is the # fame 1800. 

as an a&ual acceptance.” AJlon J. faid, “ The defend- — ~ 

Johnson 

ants have undertaken to honour the plaintiffs dAft, there- »gahft 
fore they are bound to pay it.” The fame doftrine was 
admitted in Mafon v. Huht (a) ; but that was a con- 
ditional acceptance, and the condition was afterwards 
broken. In Powell v. Mourner ( b ) there was an affurance 
by letter that the bill fhould be accepted, which was holder* 
fuflicient to bind the drawee ; but that was after the bill 
was drawn. 2diy, Suppofing this not to amount in law 
to an acceptance, yet there is fuflicient confideration to 
fuftain a verdift fm the plaintiffs on the money counts. 

The defendant owed Ruff this money; and his promife to 
honour the bill when drawn was an agreement to take as 
hie* creditor any perfon to >yhom Ruff fhould appoint the 
jnoney to be paid, lie then having by his indorfement 
appointed the money to be paid to rhe plaintiffs, it raifes 
an affumpfit in law by the defendant to pay them fo much. 

And the authority having been given by Riff before his 
bankruptcy that event cannot vary the cafe. It was holdett 
in Fenner v. Mean (c) that general indebitatus afl'umpfk 
would lie by the aflignee of a refpondentia bond againft 
the obligor, who had before engaged by an indorfement 
on the bond to pay the fame to any aflignee : though it 
was agreed that no a£Hon could have been maintained on 
the bond itfelf by the aflignee in his own/iame. It was 
there alfo admitted that if the obligor had paid the aflignee, 
the former might have pleaded payment to an a£iion on 
the bond brought by the obligee. And it was there con- 

(u) D:ugi. 297. (^) r Atk. 6 ii. 

(t) z Rlac . 1269. Vide alfo fonts v, Dui.fop, S Term Rep. 595. 

whe»c the aflignment cf a Scotch bond was deemed a good confideration to fup- 
port an aiium|'fit hcie. 

h 3 


fidered 
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iot 

iSoo. fidcr^d that the agreement amounted to a particular pro* 
mife to the afllgnee whenever any fuch fliould be. Lord 
V* C. J. De Grey faid that the contrail was devifed to ope- 
ratc U p 0n fubfequent aflignments, and amounted to a de- 
claration that upon (uch afligAment the money borrowed 
(hould no longer be the money of A. but of B. his fub- 
ftitute. So here the agreement to accept amounts to a 
particular promife to the holder of the bill to whom it is 
negotiated to pay him the amount : it is money had and 
received to his ufe. Thus in Tathck v. Harris (a) a bill 
was accepted by the defendant payable to the order of a, 
fi&itious perfon wliofe fuppofed indorfement was put 
upon it ; fo that being incapable of proof, no a&ion 
could be maintained as upon the bill. But the Court held* 
that a bona fide indorfec for a valuable confident Ion 
might recover againfl the acceptor upon an implied aflUmp- 
fit for money paid and money had and received. Lord 
Kenyon in giving judgment faid, c< it was an appropriation 
of fo much money to be paid to the perfon who fliould be- 
come the holder of the bill.” Again, in IJrael v« 
Douglas (b) S{. being indebted to J?. for brokerage, and B. 
to C. for money lent, B . gave an order to A, to pay C. the 
money due from A . to Z>,, which order A. having ac- 
cepted, a majority of the Court held that C . might main- 
tain an action againfl A . for money had and received. 
And Gould J. ^xprefsly likened it to the cafe of a man 
having money due to another in his hands, which that 
other orders him to pay to a third perfon : and that there 
was no fubftantial difference, whether one in fa£t pays 
money to another for a third perfon, or whether he gives 
the other an order to pay over fo much money, to which 
he alTents : that in reafou and found law it was money 


(*) 2 Term Rep, 174* 


(Mi K. RUe> 239. 
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had and received to. the ufe of fuch third perfon. WUJbn J. 
who differed on that point, yet agreed that the action 
was maintainable on the count for the infimul compu- 
taffent. There is this further reafon for holding the de- 
fendant liable, becaufe his # condu£t was calculated to de- 
ceive third perfons and put them off their guard : for if 
there had been no fuch promife to pay, the plaintiffs would 
have reforted to Riff at once, and not have deferred their 
application till after the bankruptcy when it was too late. 
I> efuh\s there was a fubfequent promife by the defendant 
to pay the bill to the pi..* in tiffs if they would indemnify 
him again it Riff’s affignees ; and as the law will indem- 
nify him that is the fame thing. 


t8qo. 
John dom 

oga'ijl 

Collino* 


t-ord Kenyon C. j. This is a queftion of great mo- 
ment. # It is much to be lamented that any thing has been 
deemed to be an acceptance of a bill of exchange befides 
an exprefs acceptance in writing : but I admit that the 
cafes have gone beyond that line, and have determined 
that there may be a. parol acceptance : that perhaps was 
going too far ; but at any rate the determinations have* 
gone no further \ and I am not difpofed to carry them to 
the length now contended for, and to fay that a promife 
to accept a bill before it is drawn is equally binding a£ if 
made afterwards. It is not generally true that a promife to 
do a thing is the fame thing in law as tj *2 actually doing 
it ; it certainly is not fo as applied to this cafe. This was a 
promife to accept a non-exii'ting bill, which varies this cafe 
from all thofe which have been decided upon the lame 
. fubjefl ; and I know not by what law 1 can fay that fuch 
a promife is binding as an acceptance. The confequence 
is that the plaintiffs cannot recover upon the count as 
upon an acceptance of a bill of exchange. As to the other 

H 4 ground, 
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ground, if we were to fuffer the* plaintiffs to recover on 
the general counts, we muft fay that a chofe in a&ion is 
aflignable (#), a do£irine to which I will never fubfcribe. 
I 'cannot' as ,at prefen t adviftd and upon the general view 
of it agree with the cafe of 'Fenner v. Mears in Blac . Rep . 
The refult of it however feems to be this, that the deter- 
mination having been made according to equity and good 
confcience, the Court would not difturb the verdict ; and 
I doubt whether the decifion can be fuftained on any other 
ground. The undertaking there indeed was in writing ; 
but I am not prepared to fay that that makes any differ- 
ence:! though a diftindtion of that kind was much dwelt 
upon in another cafe as fuppiying a want of confider- 
ation { b ) : but that has never been adopted fince, and 
afterwards expref ly over-ruled in the cafe of Rann v. 
Hughes in the Houfe of Lords (r). However no queftion 
of that fort can arife* here ; and I am clearly fatisfied that 
there is no evidence to fupport the promifes laid in any of 
the counts. 

Grose J. It would be of mofl dangerous confequence 
to relax the rule of law to the extent here contended for. 
By the general rule a chofe in adlion is not aflignable, ex- 
cejpt by the cuftom of merchants. The alignment of a 
chofe in adlion by a bill of exchange is founded on that law, 
and cannot be, carried further than that will warrant it; 
and no authority has been«.cited to fliew that by the law, 
merchant a mere promife to accept a bill to be drawn in 
future amounts to an adtual acceptance of the bill when 

( j) Vide Forth v Stanton , i Sound. Rep. 210, 21 x. and #. 2. by Serjt. 
William . % 

(l) Vide the opinion of Wdmot J. delivered in Viliam v. Van Mur op, 

3 Burr . i6;o> 1. 

(p) 7 Term Rep 350. n % 


fgoo.' 

Johnson 
againft 
Cox LINGS. 


drawn : 
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drawn. Then we have.no authority to extend the riiles *8oa. 
which have been hitherto eftabliflhed. As to the general * 

.. « fOHtfSON 

counts, if we were to permit the plaintiffs to recover on agahfi 
this evidence, it would be making all chofes in a&icm Cat ' LIN08 - 
aflignable, which cannot be # contended for, and would 
throw the whole fyftem intoconfufion. 

Le Blanc J. In the cafe of Pierfon v. Dunlop [a\ 

Lord Mansfield limited and truly limitecl the doctrine 
which had been before laid down in Pillaus v. Fan Mierop . 

He there fays “ It has been truly faid as a general rule 
that the mere anfwer of a merchant to the drawer of a 
bill, faying, He will duly honour it, is no acceptance *, unlefs 
acc ompanied with circumftances which may induce a 
third*perfon to take the bill by indorfement : but if there 
aws any .fuch circumftances, it may amount to an accept- 
ance, though the anfwer be contained in a letter to the 
drawer.” Therefore he explains and limits his own rule 
which he had before delivered concerning fuch an accept- 
ance, confining it to the cafe where credit is given by a 
third perfon upon the faith of fuch an afiu ranee, oa 
which he ads, and by which lie is induced to take the 
bill. 

Lord Kenyon C. J. added, that he thought that the 
admitting a promife to accept beforejhe^gasiftence of the 
bill to operate as an a&ual acceptance of it afterwards, 
even with the qualification laft mentioned, was carrying 
the do&rine of implied acceptances to the utmoft verge 
of the law ; and he doubted whether it did not even go 

( a ) 575. 

beyond 
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beyond the proper boundary : though this cafe was not 
helped even by that opinion. 

Rule difeharg^ (a), 

(«) In Ueawes' Lex Merc . 454. />/. 16. it is fuid, « If the pofi'efibr (i. e. of 
a bill of exchange) hath negle&ed to demand acceptance before the drawer's 
faiiute, and the per (on to whom it is directed has advice theieof, he cannot 
be compelled to accept the draught, though previous to the knowledge of the 
drawer’s misfortunes he had acquainted him with his intention to Irnour his f>ill 9 
and even afterwards confefles that he Oiould have done it had it been presented 
and the acceptance demanded before the advice of the drawer's failure had 
reached him.” And again, p. 466. pi. ijz. ic He that verbally or by letter 
has promifed to accept any bills drawn on hsra for a third performs account, and 
he to whom the pro mill' was made does in conjequence thereof give the third ptrjon 
credit , relying on a pundlual compliance ; in this cafe he that has engaged his 
word is obliged to fulfil it or be anfwerable for all damages that lhall proceed} 
from a breach thereof $:c. 


Wedtvjli)', 
ffjv. alitli* 


M'Manus againft Crickett. 


A mafirr i;: not 
liable in tr. Ip.’.ls 
tor thcwiUui act 
of his U:i vant, as 
by drivitig his 
Tna{lcr\ carnage 
agaoifr anolhci, 
done wiih..ul t'. e 
^dirodioiro! a’.Ieni. 
of the mailer. 
i>ui he i \\a \c 
toanfwrv Wr any 
<fdni.:gi: an liny, to 
another 'icrr. Ujs 
negiigunc.r or 
unlkuiu'.iic' 1 of 
hi? lervani ncM'g 
in his tirpLy. 


r |~IIIS cafe was very much difcufTed at the bar, upon a 
motion to fet afide a verdi£t for the plaintiff and 
enter a nonfuit, by Gibbs and JVoed) againft the rule, a f nd 
C.'jrrjTi’ and (Hi'S in fupport of it. The Court took time 
o coniider of their judgment; and afterwards entered fo 
fully into the cafes cited and the arguments urged at the 
bar, that it is unneceftary to detail them in the ufual 
form* 


Lord KENV0N*C7 f J. now delivered the unanimous opi* 

rhon of the Court («). 

This is an action of trefpafs, in which the declaration 
charges that the defendant with force and arms drove a 


(a) Lawrence J* was prefent in Court when the cafe was argued on a 
fuJinc; day in the term. 

certain 
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certain chariot againft a chaife In which the plaintiff was 
riding in the king’s highway, by which the plaintiff wjs 
thrown from his chaife and greatly hurt. At the*trial it 
appeared in evidence that one Brown , a fervant of the de- 
fendant, wilfully drove the chariot againft the plaintiff’s 
chaife, but that the defendant was not himfelf prefent (a) y 
nor did he in any manner direft or a (lent to the aft of the 
fervant, and the queftion is, if for this wilful and defigncd 
aft of the fervant an aftion of trefpafs lies r^ainft the de- 
fendant his mafter ? As this is a queftion of very general 
extent, and as cafes were cited at the bar, where verdifts 
had been obtained againft matters for the mifeonduft of 
their fervants under fimiiar circumftances, we were detir- 
ous of looking into the authorities on the fubjeft before 
we gaye our opinion ; and after an examination of all that 
we^could find as to this point, we think that this action 
cannot be maintained. It is a queftion of very general 
concern and has been often canvaffed ; but I hope at la ft 
it will be at reft. It is faid in Bro. Abr, tit. Trcfpafs 9 
pi! 435. c< If my fervant contrary to my will chafe my 
beafts into the foil of another I (hall not be punched.” 
And in 2 Roll Abr, 553. “ If my fervant without my notice 
put my beafts into another’s land, my fervant is the tref- 
paffer and not I *, becaufe by the voluntary putting of the 
beafts there without myaffent, he gains a fpeci.tl property 
for the time, and fo to this purpofe they are his beafts.” 
I have looked into the corre fpo.«d dhPpart in Fin, Abr . 
and as he has not produced any cafe contrary to this, I 
am fatisfied with the authority of it. And in Noys 
Jtfaxitns, ch. 44. cc If I command my fervant to diftrairi, 
and he ride on the diftrefs, he fliall be punilhed not I.” 

(0) No perfon was in the carriage : the adt was done by the fervant either 

going for or after he had fet down his mailer. 

9 An 4 
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And it is laid down bfHoIt C* J. in Middleton v. Fowler t 
Salt. 282. as a general pofition, " that no matter is 
chargeable with the a£s of his fervant but when he a£U 
in the execution of the authority given him.” Now when 
a fervant quits fight of the obje£t for which he is em- 
ployed, and without having in view his matter’s orders 
purfues that which his own malice fuggefts, he no longer 
a&s in purfuance of the authority given him, and accord- 
ing to the dcftttrine of Lord Holt his matter will not be 
anfwerable for 'fuch a £t. Such upon the evidence was 
the prefent cafe : and the technical reafon in 2 Roll Abr • 
with refpeft to the (heep applies here ; and it may be faid 
that the fervant by wilfully driving the chariot againft the 
plaintiff’s chaife without his matter’s aflent gained a fnedal 
property for the time, and. fo to that purpofe the chariot 
was the fervant’s. This do&rine does not at all militate 
with the cafes in 'which a matter has been holden liable 
for the mifehief arifing from the negligence or unfkilful- 
nefs of his fervant who had no purpofe but the execution 
of his matter’s orders; but the- form of thofe a£tions 
proves that this a£tion of trefspafs cannot be maintained : 
for if it can be fupported, it mutt be upon the ground that 
in trefpafs all are principals ; but the form of thofe actions 
Ihews, that where the fervant is in point of law a tref- 
paffer, the matter is not chargeable as fuch ; though liable 
to make a c ^p^nfation for the damage confequential 
from his employing of an unflrilful or negligent fervant. 
The a£l of the matter hs the employment of the fervant; 
but from that no immediate prejudice arifes to thofe who 
may fuffer from fome fubfequent a£t of the fervant. If 
this were otherwife the plaintiffs in the cafes mentioned 
in 1 Lord Raym . 739. (one where the fer varus of a car- 
man through negligence ran over a boy in the ftreet^ and 

maimed 
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rtiaimed him ; and the other, where the fervants of 
/with his cart ran againft the cart of B. and overturned it, 
by which a pipe of wine was fpilt j) muft have beeh non- 
fuited from their miftaking the proper form of a&ion, ii* 
bringing an aftion upon the cafe, inftead of an a£ion of 
trefpafs ; for there is no doubt of the fervants in thofe 
cafes being liable as trefpaffers, even though they intended 
no mifchief ; for which, if it were neceflary, Weaver v. 
Ward in Hobart 1 34. and Dickinfon v. Watfoii in Sir Thomas 
Jones 205. are authorities. But it muft not be inferred 
from this that in all cafes where an aftion is brought 
againft the fervant for improperly conducing his mafter’a 
carriage, by which mifchief happens to another, the a£tton 
muft. be trefpafs. Michael v. AUeJlree in 2 Levinz 172. 
where^an aftion on the cafe was brought againft a man 
,, and his fervant for breaking a pair of horfes in Lincoln's 
Inn Fields , where being unmanageable fliey ran away with 
the carriage and hurt the plaintiff's wife, is an inftance 
to fliew that trefpafs on the cafe may be the proper form 
of a£lion. And upon, a diftin&ion between thofe cafes 
where the mifchief immediately proceeds from fomething in 
which the defendant is himfelf aclive, and where it may 
arife from the negleft or other mifcondu£k of the party, 
but not immediately, and which perhaps may amount only 
to a non-feazance, we held in Ogle v. Barnes, 8 Term Rep. 
188. that the plaintiff was entitled to recorar. The caf* 
of Savignac and Roorne , 6 Term* Rep. 125. which was 
much preffed as fupporting this a£lion, came before the 
Couit on a motion in arreft of judgment; and the only 
qudtion decided by the Court was, that the plaintiff could 
not have judgment, as it appeared that he had brought 
an a£Hon on the cafe for that which in law was a trefpafs : 
for the declaration there ftated that the defendant by his 

fervant 
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* 1 8dO. fervant •wilfully drove his coapji againft the plaintiffs 

chaife. Day v. Edwards, c Term Rep* 648. was alfo 
M‘Mano« J J , . 

mentioned •, which was an adtion on the cafe, m which 

CllCXITT* • 

'the declaration charged the defendant perfonaUy with 
furioully and negligently "driving his cart, that by and 
through the furious negligent and improper conduct of 
the defendant the faid cart was driven and (truck againft 
the plaintiff's carriage : and on demurrer the court were 
of opinion, diat the fa£t complained of was a trefpafs. 
And in the la ft cafe that was mentioned of Brucker v • 
Frornenty 6 Verm Rep . 659. the only point agitated was. 
Whether evidence of the defendant's fervant having negli- 
gently managed a cart fupported the declaration, which 
imputed that negligence to the defendant : and the Qpun 
with rcluftance held that itdid, on the authority of a pre- 
cedent in Lord Raymond's Reports 264. of Turbtrvillc '* nd 
Stamp . In none of thefe cafes was the point now in 
queftion decided ; and thofc determinations do not con- 
tradict the opinion we now entertain, which is, that the 
plaintiff cannot recover, and that a nonfuit malt be 
entered. 

Per Curiam, Rule abfolute for entering a nonfuit ( a }. 

{a) See Motley v. Can ford , 2 //. Blue. 442. where it was holden that cafe 
and not trefpafs was tl^e proper remedy for an injury done to the plaintiff’s 
chaife by the fervant of the defendant fo negligently driving hi 3 carriage that it 
ftruck againft the. Hain tiff’s chaife and bioke it. The Court faid, u it was 
difficult to put a cafe where ttft mafter could be canfidercd as a trefpaffer for 
an aft of bis fervant which was not done tit his command. 
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Bird againft Appleton. * 7 l'urfa’jy r 

J\ ! ov. 27th. 


^JpHIS came on upon a motion for the mailer to review 
his taxation in an a£lion upon two policies of in- 
furance, one being upon the fhip, and the other upon 
the cargo. On the fir ft trial the jury having found an 
imperfect ffecial verdift (a), this Court direfled a venire 
de novo ; and upon the fecond trial the jury having found 
entire damages upon the whole declaration, inftead of 
giving diftinft damages 011 each count, a new trial was 
directed (b) ; and the jury having found again for the 
pl j jfttifFj the Court gave judgment for him on the ilrlt 
count 8 f his declaration. And the cjudtion now for t!ie 
-Court to-decide was, whether the plaintiff were entitled 
to the colic of any other than the lad trial. The matter 
was argued at forne length at the bar by Perceval in fup- 
port of the rule, the dFeft of which was to confine the 
cods to be taxed on the lall trial only; and by I'rylae 
and Law contra. f l'he Court, to make an end of any 
doubt in future upon the practice, took time to confide:* 
of their judgment. And now 


Auer a venue 
do novo awarded 
u iv an imj er~ 
tVct Ipreia'i ver- 
d.Ct, and a iew 
ti sal granted 
after a verditl 
i )i the j.-.'asR’.itF 
(. t ‘ 1 - • icc-unl 

t.i i a.id C;e 
y\r : !nd a^aJn 
:h; plr.hu ft' 
<11 the third 
ti u ! , he !•, only 
cir'itl- 1 to the 
e>'i o of iT iaft 
If; «!. u delfk It 

L*. O'.'-UTVV'.ft* CX- 

i i< tl.C 

i a ! r the 

IW \ Li.al. 


(*r) The venire de n wo was awarded beraufe the jury ha J found the evi- 
dence only of a faCt inftead of the fail itfdf oil which, the defence wm 
founded. 0 ^ > -'**■*'■'* 

(/) The ftcond court on the polic*/ on the /hi,? was fiiu.My abandoned by u.v 
plaintiffs cour.fc! on this e.r-euna, that as th* policy on tire ftiip attached 4< 
and tiOiU C.tvtcr:,'* including a peihd of when an il tr.al car *50 bc‘o;e 
taken in ai £^r,bay t in contravention of the laws of th«» country, was ftili :.'i 
board, and as the immediate voyage and adventure infured could s 
be civided into parts, the whole- mull be dceir.ed an illegal adven »ia. 
Vide Bird v jlfrUtw. Z c futn 5O4, 


Lord 
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Appleton* 


Lord Kenyon C. J. delivered their unanimous (r) op i+ 
nion. After {fating the f3<Sis as abovementioned, and 
the queflion for their determination, his Lordfhip pro- 
feeded as follows* This is a queftion which depends 
not on any abftradt reafoning, but muft be governed al- 
together by the fettled pra&ice of the Court. The rule 
of this Court as laid down in the cafes of Mofon v. Slurry , 
DougL 437. and in Shoolbred v. Nutt, Michaelmas % 
a 3 Gee. 3. referrtd to in a note in DougL Hanley v. Smith , 
3 Term Rep. 507, and Smith v. Hally 6 Term Rep. 71, 
in which the cafe of Davilla v. Herring in I Strange 300, 
now relied on for the plaintiff, was cited and confidered 
bv the Court, is that the cofls of the firft trial fhall not 
be allowed, though the verdict has gone the fame^vay, 
nnlefs fo exprefled in the. rule granting the new trial ; 
and if the rule be filent in that refpedt, the cofls of,the f 
firft trial arc never allowed, whichever way the verdidf 
may go upon the fecond trial. In the court of Common 
Pleas the rule is different (d): there if a new trial be 
granted, and the rule fay nothing .cbout cofls, if the ver- 
di£t on the fecond trial go the fame way, the party fuc- 
ceedinghas the colts of both trials ; but if the verdicts go 
different ways, the party ultimately fucceeding.has not the 
cods of the firft trial. Though the pradtice of the two courts 
differ in thefe refpedts, they botn lead to the fame end j 
and the difci^i on of the one court, as to the terms upon 
which a new trial {hair'be granted, is not more fettered 

o 

than that of the other. On granting a new trial both 


(c) Lmvrence J. was prefentin Omit whe 1 the cafc was argusd. 

{d) Vine 'IrcU'Wnry v, fconus, I il. JiJjc, (j^f. 


courts 
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courts can give fuch directions as they think juft refpeft- 
ing the trial, which has been had : the parties themfelvtfs 
may apply to have the general rule varied upon granting 
the new trial, if they (hall be fo advifed : but if nothing 
be then faid about the cofts, it # mud be intended that in 
the judgment of the Court it’s general rule fuited the juf- 
tice of the cafe, and that the parties themfelvcs did not 
feel they had any ground to vary it. The practice being 
thus fettled, wherever there has been a fegond trial, by 
a feries of uniform cafes, fubfequent to the cafe of Daviia 
and Herring up to the prefent time, there is no ground 
for the matter allowing the plaintiff his cofts of the firft 
trial of this action after the granting the venire de novo. 
And as to the cafe of Booth v. Atherton , 6 Term Rep . 144, 
whiurfi was cited for the plaintiff, that was confidertd by 
the Court as diftinguifhable *rom the cafes which guide 
' us fn ouf prefent opinion ; and it never was by that in- 
tended to impeach the rule .which had been eftablifhed as 
to cofts, where there was a fecond trial. With refpe£t to 
the; cofts of the trial which was had on the original venire, 
we think that according to the cafes of AJUe and Grant 
and Lickbanow v. Mafon , the plaintiff' is not entitled to 
the cofts of that trial. In Ajlle and Grant (a) the then 
mailer Mr: Bentm allowed the defendant the cofts only 
of the fecond trial $ and in Lick bar row and Mafon > which* 
is in the 6 Term Rep . 13 1, Mr. IVood upon the authority 
of the cafe of Burchall v. Ballamy in which 

upon this occafion has been. relied on for the plaintiff, ap- 
plied to the Court to direct the mailer to review his tax- 
ation, and to allow the cofts of the firft trial ; but the 
Court refufed to grant the rule nifi ; being of opinion, 

(d) Vide 6 TVra j n. 

Vol. I. I tlj.1t 
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that where a venire de novo is awardee), the party uHi* 
mately fucceeding is only entitled to the cofts of the laft 
trial, for thefe reafons we are of opinion that the plaintiff 
is not entitled to the cofts of the two firft trials. And 
therefore this rule for the. mafter to review his taxation 
of cofts in the caufe now before the Court mull be made 
abfolute. 

Per Curiam , Rule abfolute (a). 


(4) So when upon fetting afide a nonfuit the cofts are dirc&ed to abide the 
erent, though the plaintiff fucceed on the fecond trial he it. not entitled to th<* 
cofts of the lirft j neither is the defendant in fuch cafe entitled to the cofts 
of the firft: trial. Avjien v. Gibbs, 8 Term Rep. 619. In that cafe the 
mafter confiocrfd that where the coPs were directed to abide the event, the 
cofts of the firft trial only followed tne cofts of the fecond if the fame potty 
fuccceJed on both. 


*Thurfday, 


The KrNG againji The Mayor and Burgefics of 
Newcaftle upon Tyne. 


Though by '.he /» MANDAMUS iflued to the defendants diredling 

flat. 9 Ann. . 

*0. j 2. me them to admit one W. Batjcn to his freedom by rea~ 

pro! tutor of a f c . . - . r r t 

jviandan.us to Ion or his lervice as an apprentice to a freeman of the 

retun, * L jmi lilac borough. The Mandamus in the recital part arlleged that 

fi« n the rl' evcr y perfon bound apprentice to and ferving for feven 

had .w opt on years one of a certain fraternity refilling within the town 

to tty the quef- 

t on in tin i une was cntitled^o - be ^dmitted to his freedom and fworn 

county in wn cli , ~ 

he m g* t have in ; and it then averred that JV. B . came within all the 
faife rcquifite fa&s con hi tu ting the cullom, and amongft others 

ladlcunKnai l ^ at ^ one onc of the fraternity as an 

lua^ire aihgtd apprentice for feven years 5 all which fads were alleged 

in ( nr county 11 4 © 

a*mi if at t ftten 

therrun thue, he cannot ifTue the venire f«cia* into another county, though he might ori- 
gin illy have Alleged the tads there, and have theic brought his attion for a falfe 
return. 

tq 
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to have happened within the town of NewcaJUe . The de- 
fendants in their return to the writ, admitting the cuftom, 
alleged that W. B. did not as an apprentice ferve the 
faid R . R . on which iflue was joined in the county of the 
*own of NewcaJUe. The profecutor notwithftanding iffued 
the venire facias to the flieriff of Middlefex , intending to 
try the caufe at the fittings at Wejlminfier . Whereupon 
a rule was obtained calling on the profecutor to (hew 
caufe why the writ of venire facias iffued in this profecu- 
tion fhould not be quaftied, and a venire facias awarded 
to the flieriff of the town of NnvcaJIle, or to the flieriff 
of the adjoining county of Northumberland . Againft 
which, 


* 8 oa 

• 

The Kino 
againft 

The Mayor, Stc. 

of Newcastle 

V PON Ty*t*. 


**Wood now {hewed caufe. By the flat. 9 Ann, c. 20. 
f. 2. after iflue taken on any material fafl in a return to a 
vmt of* Mandamus 44 fuch further proceedings and in 
44 fuch manner fliall be had therein for the determination 
tliereof, as might have been had if the perfonfuing fuch 
V writ had brought his adion on the cafe for a falfe re- 
41 turn : and if any iflue fliall be joined on fuch proceed- 
44 ings the perfon fuing fuch writ (hall and may try the 
44 fame in fuch place y as an iflue joined on fuch a&ion on 
44 the cafe fhould or might have been tried,” &c. By 
this ftatute therefore, though the proceedings properly 
originated in Newcajlk , yet the profecutor may try the 
iflue in Middlefex in like manner as he might have brought 
his a&ion here for a falfe.return [a). He alfo fuggefted 


(a) Vide Rex v. The Mayer of Oxford, Sulk* 669. and RuJJbl v. Suecler 9 
i Sid* 21)?, The Venue may either be bid in the county where the fubjeft 
matter of the falfe return arifes or in Middleftx where the return is riled. 
5 o Cameron v. Cray, 6 Term Rtf>. 363. in* the cafe of an a&ion for in- 
ftirig‘*n£ a patent. 
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l8o<*. as a reafon for iffuing the venire into Middhfex , that the cor- 

1 ‘ poration of Neivcajlle were interefted in the queftion ( a ). 

Thp Kikc ^ 

tgrinfi 

ofNjrwcAsVtt , Law and Littlcdah contra. The caufe of a&ion here 
vron iYNfc. ar jf es altogether in NewcafUe, and therefore the venue is 
properly laid there, and could not properly be laid elfe- 
where. But admitting that by the words of the ftatute 
of Ann the profecutor had an option to try the queftion 
in Middhfex y yet he 1 ms precluded himfelf by the manner 
of laying the fads and taking the iflue, which is all in 
the county of the town of Neivcaflh . And there is no 
inftance without a fpecial fuggeftion entered on the roll* 
of awarding a venire into a county where the iflue is not 
taken. And they referred to the cafes collected in 
2 1 Vi n. Abr . tit. Trial , p. 98, &c. 

Lord Renyon C. J. faid that nothing was more com- 
mon than for adions for falfe returns to writs of Manda- 
mus to be tried in Middlefex : He remembered inftances of 
this from Car life and Skrciifbury. And by the ft:;t. 
of Ann the profecutor had an option to have tried the 
queftion here in the fame manner as in an adion fop a 
falfe return; but he had precluded himfelf by the manner 
In which the iflue was taken ; for all the fads were alleged 
to have happened in Nt'<wcafle> and the iflue was taken 
there. 

Per Curium y • Rule abfolute. 


M Vide flat. 38 Get. 3. c . 5*. J \ 1. which empowers the Court tp * 
award £he venire into mother county on application for this purpofe. 
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The« King againft Kynaston'. 

qARROW on a former day obtained a rule to fhew 
caufe why :i Mandamus fliould not iffue to Mr. 
Kynajlon a magiitratc of the county of Jffix, commanding 
him to back the warrant of diltrefs iflued by the magif- 
tratcs for the borough of Colchjler for 20/. 1 6 s. 3^., 
being the cxpences incurred by fhe parifh of Lexdeti in 
the maintenance and fupport of 1 ). Glover and Ann his 
family, and for furgical a Ih (lance £cc. for the faid D. G. 
in his illncfs, during the fufpeniion of an order for re- 
moving him to his parifh, and 30/. for the reafonable 
charge’s of the levy. It appeared that Glover on id of 
May t?99 as he was driving a waggon on the public road 
leading through Lexden h.ul the misfortune to break both 
his legs, and was immediately taken to the workfyoufe 
there, where he continued till the 31ft of July . On" the 
6th of May two juftices of the peace took the pauper’s 
examination and made an order for removing him and his 
wife, who was then attending him, from Lexden to Cogge- 
Jl.mll in EJJx \ and at the fame time the magUlrates in~ 
cforfed an order of fufpenfion on the order cf removal, 
by virtue of the flat. 35 Geo. 3. c. 101., dating that it 
would be dangerous to remove him at that time ; and he 
continued there accordingly till the 3 id of July when tha 
order of removal was by their permiffion executed. The 
fame magUlrates afterwards made an order on the parilh 
officers of Great Coggefoall to repay the parifh of Lexden 
20 L i6<(. 3 d. for cxpences incurred in the cure, and main- 
tenance of the pauper : and the overfeers of Great Cogge- 
Jlmll not paying this within three days after demand, nor 

I 3 giving 
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The ftat. 

35 G\ 3. c. ioi. 
/. 2. after en- 
abling jufticcs to 
fufpend orders 
of removal of* 
poor perlons, 
and to order the 
charges thereby 
incure.i to be 
defrayed by the 
pau:ei*s parifh, 
and to direct the 
charges to be 
levied by war- 
rant of diltrefs, 
ena ' ■ s that if 
the patties 
againft whom it 
is iiTued are out 
of thcjurifdic- 
tion of the 
juftice granting 
the warrant, 
it (hall be in- 
dorled by fomc 
other juftice 
within whofe 
jurifdidtion they 
are : This is 
peremptory on 
the latter upon 
requeft made. 
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giving notice of appeal, as requited by the fame aft, the 
magiftrates granted a warrant of diftrefs. But Great 
Cd^ge/kall being without the jurifdiftion of the magiftrates 
granting the warrant, the parties applied to the defendant 
who was an afting magiftrate within the jurifdiction of 
Great Coggejhall to indorfe the warrant of diftrefs for exe- 
cution, which he refufed : Whereupon the prefent rule 
was obtained. 

Bayley Serjt. now (hewed caufe, and was proceeding to 
fhew that the order of removal was in itfelf illegal, be- 
caufe the pauper had not come into the parifh of Great 
Cogge/ball to inhabit or fettle there, but was detained there 
by an unavoidable accident ; and therefore fell within^he 
defeription of cafual poor, who were not the obje&s of 
removal, nor intended to be made fuch by the acl *in quef- 
lion: and that this Court would not grant a Mandamus 
to enforce an illegal order. But 


Lord Kenyon C. J. after looking into the act of the 
35 Geo. 3. c. ic 1, fuid it was impoIFible to make any 
queftion upon this part of it : It is peremptory upon the 
magiftrate under thefe cir cum fiances to indorfe the war- 
rant *, he has nothing to do with the propriety of making 
the original order or granting the original warrant : He 
a£is merely minifteria|£y ; in like mannef as justices clo 
in allowing a poor rale, whofe.fignatures arc mere matter 
of form (rt). The juftices indeed by whom the original 
order and warrant were i flucd had a diferetion to exercife 
upon the matter fubrnitted to them ; but the magiftrate 
who merely indorfes the warrant of another under thi$ 

(a) vide v, l IJn Jvfttces of & crrf>tfer } j Stra* 393* 

aft 
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is not anfwerable for the legality of it, which remains 
at the hazard of him who firft granted it. Here alfo the 
prder being for payment of above 20I. might have bejn 
appealed againft by the parties who were diflatisfied with 
it, and then the merits of the cjudlion might linve been 
difcuffed. But the Court cannot do otherwife at prefent 
than make the 


*8ckj. 

The Krttor 
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Kyn ASTON. 


Rule abfolute* 
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Henry Legard, MirabellaShadwell, Widow, 

4 andjANELucAKD, Robe rtBramley, Richard 

Hargreave, and Ann his Wife, James 
« 

Knight and Judith his Wife (late Judith 
Fletcher), Joseph Gomersall and Eliza- 
beth his Wife (late Elizabeth Fletcher), 
Benjamin and Mary Simpson, and Patrick. 
Reid and Elizabeth his Wife, Plaintiffs, 
againft 

John Haworth the Elder and Dorothea his 
W 7 ife, and John Haworth the younger and 
Sarah Hawortii, Tarboton B ramify, 
William and Saii'ah Bramluy, Henry 
Shadwell and Mirabella Shadwe'll the 
Younger, Narcissus IIuson, John Char- 
nock, an#Joii n Smallpage, Defendants. 

AND ALSO BETWEEN 

The fame Plaintiffs with the Addition of 
L. Robinson who on the Death of James 
Knight had married his Widow Judith, 
againft 

William Aspinall Aflignee of John Haworth 
the Elder, a Baw-krupt, and Jonathan and 
E. W. Haworth, Infants by their next 
friend, - - Defendants. 

a bill exhibited in the court of Chancery to have 
the will of William Brown ellablillied and the trulls 
oi it carried into effeft, and to have the rights of the 

feveral 
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federal parties afcertained ami declared, the following 
cafe was dire&ed by the Lord Chancellor to be made for 
the opinion of this Court. 

William Brown was at the time of making his will* 
and at his death, fci zed of thfc rcverGon in fee, ex pedant 


tenants injrom- 
ntan in roe; and 
in cafe bv>ti). or 
cirlur of them ' 
ihould happen 
t * die in the 
lifetime of T.Jft. 
(who had an 
eilate tor life 


upon die death of Thomas Hewitfon p of divers freehold 

eftates in the county of York* and was ilfo feized in fee 01 ^ arci i afliQr 

in poffeflion of other eftutes, fituate in other parts of «>mgtogo 

<• unto i*ii 

Great Britain . The faid William Brown b # y his will duly “ every fuch 

executed dated 8th of March 179! dev i fed the reverb 011 ** children, 

in fee exp e 6lant upon the death of the faid Thomas it an^grand^ 

Hewitfon, of and in the faid premifes fettled upon him \\ 

for life* unto his the devifot’s niece Sarah Tarbjon and “ atul A * L - 

<l relpc&ively* 

his fifter Ann Legard \ their heirs and afligns refpc£livcly 44 ^./hmidbc 

^ . “ living ac the 

fhare .and uiare alike, to take as tenants in common and “time of her " 

mjt as joint tenants; lubject to and charged with the << cLie, an/to 

payment of 1000L its therein mentioned. And the de- <« fulVof them 

viior provided, that in cafe both his faid niece Tar hot on and \\ Ui/ndeld 


fifter Legard, or eitlier of them, ftiould happen to die in 
tfie life-time of the fa^d T. Hewitfon, then he deviled the 
fliare or {hares of her or them fo dying of and in the faid 
premifes Id fettled upon T, Hewitfon for life [fubjcdl to 
the payment thereout of the faid 10c gL as thereinbefore 
mentioned] unto all and every fuch child and children, 
grand-child and grand-children* of his faid niect Tarloton 
and fifter Legard refpe&ively, as ftiould happen to be living 
at the time of her or their deceafe, and to the iiTue of 
fuch of them as ftiould be then dead and have left iflue, 
and to his her and their refpeflive heirs and alligns for 


li have U f< iiTue, 
and M hie, her.. 
“ ai.d their 
reipedlivc 
“ heirs, as 
“ tenants Io 
4t common : 

“ yer, never- 
<£ thdefs, fj as 
** all the tie- 
“ feendants of 
“ the laid S. T, 
tf Ihould toge- 
“ tlier be «n- 
“ tilled only to 
** one rnoleiy oi 
(i the faid pre- 
4 * miles, anil all 
ft the defernd- 
“ ants of the 


ever, to take as tenants ia common and not as joint “ &!" ul *' t 0 g*. 

“ ther be en- 

..... “ titled to no 

1 more than tfee other moiety thereof, and that none of fuch defeerdants, either of S. T. or A. L 
* ( Ihould be entitled to any greater or other lhare of the faid refpettive moieties of the faid refpec- 
**• tive premilcs, than his, h^r, or their father or mother would have been entitled to, if living j* 1 
under this devile the grand-childrcn of S. T. and A. L. though in die at the r.ate of the wi 1, 
.can only take # pcr ilnpes. and not per capita, in fubftitution of fuch of their parents refpedtivelj 
a* happened to be dead at the determination of T. H’a life eifatc. 


tenants : 
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1*800. tenants : yet neverthelefs fo as nil the tkfeendants of hi# 
— faid niece L arboton fhould together be ‘entitled only to one 
smd others moiety of the faid premifes, and all the defeendants of 

ogawfl j j faid filler Lepard fhould together be entitled to no 

and Others. more than the other moiety thereof ; and that none of 
fuch descendants, either of his faid niece Tarboton , ot 
of his faid filler Legard, fhould be entitled to any greater 
or other 111 arc of the faid refpeflive moieties of the faid 
premifes than his her or their father or mother would 
have been entitled to if living. And the devifor devifed 
unto Dorothy his wife for life all the reft refidue and re- 
mainder of his mefluages lands tenements hereditaments 
and real eft ate whatloever and wlierefoever, whether in 
pofleflion reverfion remainder or expectancy, and ^i 6 t 
therein before diipofed of; and after her dee cafe he de- 
vifed the whole of Ids faid real eftate Id fettled upon his 
faid wife for life unto his faid niece Sarah Tar Lot on and 
lifter Ann Legat'd their heirs and ifligns reflectively fliare 
and (hare alike, to take as tenants in common and not as 
joint tenants. And in cafe both jils faid niece Tarlatan 
and filter Legat'd or either of them fhould die in the life- 
time of his faid wife, then he devifed the fliare or fliares 
of her and them fo dying of and in the whole of his faid 
real ellate fo fettled upon his faid wife for life unto all 
and every fuch child and children grand-child and grand- 
children of his faid niece Tarboton and filter Legard re- 
fpedlively as fhould happen to be living at the time of her 
or their deceafe, and to the iHue of fuch of them as fhould 
be then dead and have left ilfue, and to his her and their 
refpe&ive heirs and afligns for ever, as tenants in common 
as aforefaid : Yet neverthelefs fo all the defeendants of 
his faid niece Tarboton *fhould together be entitled only to 
.one moiety of the faid laft-mentioned premifes ; and all 
the defeendants of lus faid After Legard ihould together 
5 be 
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be entitled to no more, than the other moiety thereof; 
and that none of fuch defendants (liould be entitled to 
any greater or other (hare of the faid refpe&ive moieties 
thereof than his her or their fathet or mother would hav<? 
been entitled unto if living. 

At the date of the devifor’s will his niece Sarah Tarboton 
had three grand-children only, viz. Tarboton Brantley and 
William Bramley the children of her daughter Martha 
Brantley, and John Haworth the younger tfie fon of her 
daughter Dorothea Haworth ; and at the fame time the 
devifor’s filter Legard had two grand-children only then 
living, viz. Henry and Mirabella Shadivell the younger. 
The teftator died on 4th of January 1792. Thomas 
Hcjyitfon died 16 th of November 1794. The devifor’s 
niece Sarah Tar hot on died in ‘his lifetime and in the life- 
time of Thomas Hewitfon , leaving at her death two child- 
ren, namely, Martha Brantley her daughter, who furvived 
the teftator and died, the 13th of February 1795, and 
Dorothea Haworth her daughter ft ill living, and the three 
grand-children above \named, two of them being the 
children of Martha Bramley , and one the child of Dorothea 
Haworthy all now living. Ann Legard the devifor’s filler 
furvived him, but died in the lifetime of Thomas Hewitfon 
and Dorothy Brown the teftator’s widow. And the faid 
Ann Legard left at her death three children and two grand 
children, her children were Henry , Mirabella , and Jans 
Legard , all now living ; her grand-children were Henry 
and Mirabella Shadwell above named, the children of 
Mirabella Shadwell now living. Dorothy Brown the de- 
vifor’s widow furvived both the devifor, his niece Sarah 
Tarbototty and his filler Ann Legard \ and died in Sep- 
tember 1795. The queflion isj whether the grand- 
children of the devifor’s niece Sarah Tarboton and of his 
fitter Ann Legard took any and what eftatc by the will. 

Hclrnyjy 


1 §0 Or 


Legard 
and Others 

again/} 

HawtokTH 

and Others. 



m 

; W5o6. 


' Vsoab n 
and Others 
a gait) ft 
Hawojith 
and Others* 


CASES in MICHAELMAS TERM 

Holroyd , for the plaintiffs, contended that the defeendf* 
ants of the devifor’s niece Sarah Tarboton and of his 
fl^cr Ann Legard> who were the principal obpr&s of his 
bounty, take only per ilirpes and not per capita, and con- 
fequently that the grand children named in the will, 
whofe parents are living, take nothing, but only the grand- 
children of the. parent who is dead. As to the eftate fet- 
tled on Thomas Hewitfon for life, Martha Bromley and 
Dorothy Haworth (the daughters of Sarah Tarboton) took 
one moiety of the reverfion between them, and Atm Le» 
gard took the other moiety, which at her death devolved 
on her three children Henry and Jane Legat'd and Mira - 
bella Sha dwell. As to the rcverlionary eftate after the 
death of the devi fur’s widow, as Martha Bramley \j r as 
dead at that time, her (hare devolved on her two children 
T. B * and W. B . who with Dorothy Haworth took o^c 
moiety, and the children of Ann Legard took the other 
moiety. No other conftru&ion than this is confident 
with the words of the will • for the defeendants of the 
two principal devifees are to take in fuch a manner “ fo 
as all the defeendants of his niece Tarboton Jljould together 
be entitled only to one moiety , and all the defeendants of his 
fifter Legard Jbould together be entitled to no more \ than the 
other moiety And this is further confirmed by the words 
which follow, u and that none of fuch defeendants (hould 
be entitled to any greater or other Jhare of the faid refpec- 
tive moieties than his or their father or mother would 
have been entitled to if living.” Now if the parent were 
living it is clear that the child could not take any {hare ; 
becaufe if he took any, it mull neceflarily be other , {hare 
than the parent would otherwife have taken, as it would 
be a divided ihare : That {hews that in no cafe were the 
children to take but in fubftitution of the parent. But if 


10 


a con* 
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a contrary conftruttion were to prevail, that all the 
children and grand-childrfcn living at the time were to talte 
nominatim, then as to the moiety of the reverfioaof the 
eftate bequeathed for life to T. Hcnvitfott , Martha Brain - 
ley and her two children woul^ have taken a greater (hare 
than Dorothy Haworth and her one child, and Martha 
B ram ley's children would ultimately take a greater fhare 
than their parent could have taken, and certainly a different 
{hare ; and fo of the reft. The cafe o£ Routledge v. 
Dorril (a) is an authority to fhew that where an eftate 
was directed in a marriage fettlement to go in default of 
appointment to all and every the children and grand-child * 
rrn or iffue living, &c. with a provifo that the iffiu| of 
any children dead fhould not have a greater {hare than 
their parents would have had, the children of a living 
parent* cannot take any (hare. ’ 

Wetherall contra. The intent was that the defend- 
ants of the two principal devifecs, at leaft as far as grand 
children, who were living at the deceafe of either of them 
{hould take per capita in equal (hares. Nothing can be 
more exprefs to this purpofe than the words of the firft 
part of the devife. In cafe either Sarah Tar hot on or Anti 
Legard {hould die in the lifetime of Thomas Hewitfon y 
then the devifor diredts c< that the fhare of her or them 
fo dying {hall go unto all and every fitch child or children 
grand-child or grand-children of S. T, and A. L* refpeClively 
as {hould happen to be living at the time of her or their 
deceafe, and to the iffue cf fuch of them as fhould be then 
dead and have left iffue, and to bis her and their refpeElive 
heirs ” Here then not only the children and grand-child- 
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ten, but alfo the iffuc of fuch as fhould be dead, were to 
take equal (hares as purchafers. The only doubt which 
tjjkn bo made arifes upon the fubfequent words relied on, 
, €€ that none of fuch descendants of S. T. and A . L . re- 
fpe£liveJy fliould be entitled to any greater or other (hare 
than his or their parent would have been entitled to if 
living.” Cut in order to render the meaning of this latter 
part confident with what goes before, the word dcfcendanls 
mud mean defcendajits ultra the grand-children, who to- 
gether with children were before fpecifically named, and 
in this fenfc fuch descendants might take per dirpes. In 
aid of this conftru&ion, it is probable that the grand 
cHftHren being in die at the time were as much objefts 

of the devifor’s bounty as the children or their parents, 

« , 

all being fpecifically mentioned. It alfo agrees wjth the 
critical meaning of the words. It is alfo confirmed by 
decided cafes, which have given a legal interpretation 
of fuch words. Arguments derived from fuppofed cafes, 
in which by this condru&ion an unequal didribution 
would be made, do not apply, ^ccaufe all the perfons 
were in eflfe at the date of the will, and there is no ab- 
furdity in fuppofing that each was equally within the con- 
templation of the devifor. The date of the family at the 
time points out the fair condruclion of the will. [Lord 
Kenyon obferved that according to the conftru&ion con- 
tended for, if a grand-child had been born after the 
making of the will, he would be excluded : but that that was 
contrary to the refolution in Ellifon v. Airty (a).] There 

(a) 1‘Piss. in. So Garblavd v. Mayot> Vcrn. 105. At any rate 
where the devife is general to children or grand -children, none Hull take but 
thole who were in efit at the time of the teftator’s drath. Nor they v. Strange , 

1 Pr. Wmu 34 1. and many other calcs collected in the Jaft editivn, p. 342. 

might 
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might be fome doubt in that cafe, but at any .rate that igoo. 
jgueftion does not arife he*re. It was exprefsly determintd ~— 
in Wild's cafe (a) that where the devife was to R . W* a^d and Other* 
his wife and after their deccafe to their children, there # h^wo^th 
being two children living at the time, the children took an <* Other*. 

purchafers. And the diftin£tion was exprefsly taken, 

<f that if /L devife lands to B. and his children or iffues, 
and he hath not any iliac at the time of the devife, 
the fame is an eftate tail ; became the inteitf appears that 
the children or iffue fhould take, and they cannot take as 
immediate devifees, not being in die nor by way of re- 
mainder, for that was not the intent, the gift being im- 
mediate. But if B. had blue, then the exprefs intent 
mgy take effcdV, according to the rule of the common law, 
and* they {hall have a joint eftate for life. The fame 
dodlrine was laid down by Lord Hale in King v. Mai- 
ling (5). Here then the children and g^and-children being 
in die at the time, they mult be taken to have been fo 
named as dcfcripiiojperfonarum, and not included in the 
general description of defendants. The intent of the de- 
vifor mult be confidered in connexion with the fettled 
rules of law. Bland ford v. Biaiulford (r). Now here 
the firft part oi the devife is clear, and according to the 
legal conllrucliou of the words the children and grand 
children would take per capita. The latter pert points to 
a different con llrudlion, that the eftate fhould be trans- 
mitted per ftirpes. The two intents cannot take effect co- 
ex tenfivdy. Either then the word defendants in the 
latter part muff be confined to descendants ultra grand 
children, in which cafe both intents may be carried into 
execution as far as they are compatible. Or if one mult 

• 

(») 6 Co. 17- {!>) l Vcntr, 231. (f) 1 Rot. R- 319. 

fuperfede 



135 ft 

18015, 

r> 

L*S <3 A R t> 

and Others 
agaivjl 
li* WORTH 
aodOthcii. 


CASES n< MICHAELMAS TiytM 

faperfede the other altogether, as it is doubtful which 19 
to c prevail, the conftruftion muft be according to the 
ci^nmon law rutes of conveyancing; and then the chil- 
dren and grand-children will take per capita. Dctniei v. 
Uply (a) ; and Taylor v. Seyir [b). As to Routledge 
Dom! (r'y it w,i , a queftion on the conftruftion of a 
marriage fetthment, in which cafe a court of equity take 
<1 greater latitude in conftruing and modelling it in order 
to efFcrfluite tht intention of the parties for the benefit of 
the family than a comt of law would do upon the word's 
of a will ; for there is no tonfcience in conftruing a will 
as there is in refpeft to marriage articles. 

Holroyl in- reply. Routledge v. Dorril was upon the 
conftruftion of a power of appointment in a marriage 
kttlement; and at the tim$ ot the teftatrix’b death, who 

1 « 

executed the power by her will, the grand-children were 
Jiving : but no ftrefa was laid upon that. Wild's cafe only 
fhews that children being in cfTe at the time of the devife 
were capable of taking under that /general description, c if 
fud» appeared to be the intent of the devifor. But here 
the intent appears to be that the grand-children Ihould not 
take as co-devifees with the children. The devife is not 
to the grand- children and their ifTue, but to the iflue of 
fuch as (horrid be dead ; and it is given to them u fo as,* 
See. which {hews that they were not to take but as repre- 
fentatives of their parents. The word defendants cannot 
mean ultra grand-children ; for that would be to exclude 
children and grand-children, which is direflly contrary to 
the plain import of the words ufed. 


(c) * v*t. 357- 

Lord 


(*) Latch . 136. 


(£$ Cro, Ela. 743. 
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Lord Kenyon C. J. At prefent it appears to me that 
the cafe of Routledge v. Dorril was well decided, and that 
it is an authority in point for the confirmation of this 
devife. The principal words to be attended to are thefe ;• 
t€ Yet neverthelefs fo as all th*e defcendants of his faid 
iQ niece 5 Varboton fliould together be entitled only to one 
“ moiety, Sic. and all the defcendants of his faid fifter 
“ Legard fliould together be entitled to no more than 
<c the other nloiety ; and that none of fuch defcendants 
u fliould be entitled to any greater or other (hare of the 
€t faid refpe£tive moieties than his her or their father or 
€i mother would have been entitled to if living.” Ac- 
cording to the fail interpretation of thefe words no cafe 
canjie put where the parent and children were to take 
together. If the firft devife&s were alive, they were to 
, take ; if they were dead, their refpe£tive moieties were 
to go to their refpe&ive children * if* thefe died, then 
tliofe who reprefentj^d them refpc&ively ihould take in loco 
parentum. Very proper ft refs 1ms been laid upon the 
words, <( that none of fuch defcendants fhould be en- 
titled to any greater or ether Jhare than tl>e parent if 
u living would have Lccn entitled to.” That neceilarily 
fuppofes tlyat if the father or mother had been living they 
would have taken in ext lu (ion of their children. The 
anfwer attempted to be given to the cafe of Rout-ledge v. 
Dorril is not well founded : Ac a general proportion it is 
clear that the intention of the parti* s to an inftrurnent 
muft both in law and etjuity govern the conn ruction of it 
fo far as the rules of law will permit; and there cannot 
be a different rule of conftruction upon the fame words in 
the different courts. It is true the courts of equity have 
foie cognizance of trufts ; but if the queftion be fent 
Vol. L K here 
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here in the fliape of a devife of a term of years, this 
Court muft put the fame conftru&ion as a court of equity 
would tJo upon the fame words. We will however con- 
sider of our opinion and certify it to the Lord Chan- 
cellor. 


Lawrence J. The word ii defendants” cannot, ns 
contended for, be taken in exclufion of children and 
grand-childrefi > for the teftator fpeaks of all the defend- 
ants of his niece ^larboton and of L is fifter Legard^ which 
muft include children and graud-childrcn ; and then Lys 
that “ none of fuch defendants {hull be entitled ;.n ;.ny 
<c greater or other fhare” tlian the patent wo me Lave 
been entitled to if living. 

Afterwards the following certificate was fc nt to Jthe 
I^ord Chancellor :• 

This cafe has been argued by coupf 1 ; we have con- 
fid ered it, and arc oi opinion, that si arboton B ram ley } ^nd 
William Brantley, the grand-children of the teftator’s niece 
Sarah Tarhton , being the children of her daughter Mar- 
tha Bramley (which Martha Br amity died in the life time 
of the teftator’s widow Dorothy Brown , but furvived 
Thomas Hewitfon ), took each one undivided eighth part 
as tenants in common in fee in the premifes, whereof the 
faid teftator was fifed in fee in poflelfion, and which he 
devifed to his faid wife Dorothy Brown for her life : and 
as to the prexuifs whereof the faid teftator was feifed in 
iee fimple in reverfion expectant upon the death of Thomas 
Hewitfon , that the faid two grand-children of the faid 
Sarah Tarkton did not take any eft ate by the faid tdlatorfs 
will. 
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We are alfo of opinion, that John Haworth the younger, 
another grand-child of the teftator’s niece Sarah Tarbotyiy 
being the fon of her daughter Dorothy Haworth , who is 
ftill living (having furvived both Thomas Hewitfoti anci 
Dorothy Brown )> did not take any eftate in any of the 
premifes under the faid will of the faid teflator. And 
alfo that Henry Shadwell and Mirabella Shadwell , the two 
grand-children of the tefhtor’s lifter Ann Legard, being 
the children of her daughter Mirabella Shadwell , who is 
ftill living (having furvived both the faid Thomas Hewitfon 
and the faid Dorothy Brown), did not take any eftate in 
any of the premifes devifed by the will of the faid teftator. 

Kenyon. 

N. Grose. 

26th January 1801. S. Iawhkncb. 

S. Le Blanc. 

rnsmaamm — 

regtV.la GENERAI.IS 

Trinity Term 40 Geo. III. («) 

Jt is ordered that, from and after this Term, the 
Paper Books in caufes entered with the Clerk' of the 
Papers of this Court for argument on Tuefdays {hall be 
delivered to the Lord Chief Juftice and the reft of the 
juftices of this Court on the Saturday next preceding that 
day ; and that thofe entered for argument on Fridays be 
delivered as aforefaid on the Tucfday next, preceding the 
fame; with fuch marginal notes as are dire&cu by the 
rule made in Hilary Term in the 38th yea. of tin, :ei rj\ of 
his prefent Majefty. 

(a) Thu was omitted in the Report of *V: UR Tirtr, 
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Service of rules, 
See. after 10 
o’clock at night 
HiaHnot Lc valid. 


REG U LA GENERALIS 

Michaelmas Term 41 Geo, III. 

JT is ordered that, from and after the firfl clay of next 
Hilary term, no rules orders or notices in any caufe 
or matter depending in this Court fliall be ferved, or any 
proceedings or pleadings delivered or ferved, later than 
10 of the clock at night j and that any fervice or delivery 
thereof after that hour fliall be null and void. 


THE END OF MICHAELMAS TERM* 
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ARGUED and DETERMINED 

IN THE 

Court of KING’S BENCH, 

I N 


Hilary Term, 

In thc % Fort y-fivft Year of tha Reign of Georg#III. 


Coutanc he againjl Le Ruez. 

f’J'HE defendant was arrefted in Trinity vacation 1799, 
under a writ iffued againft him and feveral others, 
returnable in Michaelmas term ; and fpecial bail was then 
put in and juftified for the defendant, and the plaintiff pro- 
ceeded to outlaw the other parties named in the writ, 
which outlawry was not completed till the fourth return 
of laft Eajlet term : after which the plaintiff delivered 
his declaration, entitled generally of that term, wherein 
Was contained the ufual averment, that the other parties 
Were outlawed. The defendant pleaded, inter alia, nul 
tiel record of outlawry, on which iffue was joined \ and 
thereupon a day was given to the pfaintiff in Michaelmas 
term laft to bring in the record ; on which day, in order 
Vol. I. L to 
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to avoid being concluded by the produflifcn of the judg- 
nent of outlawry, which appeared to be of a day fubfequent 
to th*e fir ft d ay of term, to which the de claration, being 
entitled generally, referred ; the plaintiff obtained a rule 
calling on the dcfendant'to fhew caufe why the plaintiff 
fliould not* be at liberty to amend his declaration by en- 
titling it as of a particular day in Eafter term, (being the 
day on which it was in fact delivered, and which was 
after the outlawry was complete), inftcad of Eajler term 
generally : and the Court ordered the production of the 
record of outlawry to be poftponed in the mean time. 


Giles now Hie wed caufe, infilling that the amendment 
propofed would make the proceedings (till more irregular ; 
for according to Smith v, Muller (tf), the declaration ought 
to be entitled of the term when the writ is returnable, 
although not fijed till a term fubfequent*, and therefore 
the amendment, if any, flioulu be to entitle it of a time 
prior inftcad of fubfequent, according to the prafticc of 
the Court, from which the plaintiff had deviated in the firft 
inftanee. But at any rate the application to amend came 
too late after the expence of all the pleading was in- 
curred, at kail except upon payment of all the cofts* 

llovdly in fupport of the rule, faid, that the amendment 
prayed for was according to the truth of the fa£i ; and 
«. ited Symonds v. Pan neuter and another \b) as in point. 
To which 


The Court agreed j and added, that as the day on which 
the declaration was delivered now appeared to be mate- 
rial, which probably did not appear when it was firft 

(•0 l Term Rip, 634 , {l>) 1 fVilf, 78 * 

drawn 
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drawn and entitled, there could be no objection to amend i88o*» 
the title of it according to the truth and iuftice of thl ^ — — 

° J W COUTANCHE 

cafe. Therefore they made the 

Rule abfolute (/*;. 

on payment of the cofls of the Amendment. 


{a) In Dick': rtf. a v. Ph';fted y 7 Term Rep. 474, the Court* gave leave to 
simend a record by inferring ;i fpecial memorandum of the clay when the plain- 
tiff's. bill was filed, afte*: a writ of error brought. Amendments of this nature 
are allowed or refufed in the diferetion of the Court, accofting as they are 
conducive or not to the ends of juftice. Rrx v. T/*e Mayor, &c. of Gram- 
found, Ik. 703 — .5.^ 


Myrtle avainjl Beaver, ru/Ja?; 

° J Jan. 27 th. 


f J 1 IIIS % was an a&ion for goods fold and*deliv 'red, tried 
©before Lord Kenyon at the la ft Summer Adzes at 
Lewes . The defendant was Major and Captain of a troop 
in the Hants regiment of Fencible Cavalry. The de- 
fendant was a butcher at Brighton, where the troop was 
quartered. The aiflion was brought to recover the value 
of meat furnifhed for the ufe of the troop between the 
25th of January and the 2 2d of February 1800. Pre- 
vious to the # firft mentioned period the defendant had the 
command of his own troop at Brighton, and had em- 
ployed a ferjeant in the troop, of the name of Bedford, 


A Captain of a 
troop, during 
the time of his 
abfence, and 
while another 
officer Is in th# 
adtual command 
of it, and by 
whom the or - 
ders for fubfift- 
cnce arc iliurd, 
and the l’ubfilt- 
ence money U 
received from 
Government, li 
not liable to pay 
for fubfifience 
furni flied to the 
men, though he 
was {fill entitled 


to a£t as his clerk in providing for t?he fubfiftence of the t0 a P rofit u p™ 

° ^ . the turn iflued 

troop, which it is the duty of the Captain to do ; and on that account, 
under the defendant’s orders Bedford had from time to Kill continued 
time given orders for and fuperintended the delivery of tary^rders? 11 " 
the meat ; and while the defendant remained with the 
troop he had himfelf regularly paid the plaintiff his bill 
monthly; and the account was admitted to be fettled up 
to the 24th of January . At that period the defendant 

L 2 was 



& 


m 


l800r. 


igainjl 

Beaver* 


■Cases in Hilary term 

was detached with a fmall parfy to command at Arundel, 
[bout 20 miles off, the greateft part of the regiment 
remaining at Brighton under the command of the Colonel. 
On the defendant’s departure the aftual command of his 
troop devolved upon Mr* Hunt the Firft Lieutenant, 
though they were ftill fubjeft to the defendant’s military 
orders, and all military reports and returns of the troop 
were made firft to him, and from him to head quarters. 
After the defendant’s departure from Brighton ferjeanS 
Bedford received his orders from Lieutenant Hunt for the 
fubfiftence of the men, and received money from him for 
fuch purpofes, and was employed by him, as he had before 
been by the defendant when he was prefent, to give or- 
ders for and fuperintend the delivery of the meat, which 
he did in the fame manner as before \ but it dicl not ap- 
pear that fuch change of his authority was mjide known 
to the plaintiff, ‘who continued to fupply the meat as be- 
fore. On the 2 cth of February , and before the ufual 
time for fettling the plaintiff’s bill, Lieutenant Hunt, who 
befides his command in the troop was alfo paymafter of 
the regiment, abfeonded, without fettling any of his re- 
gimental accounts, and leaving this demand among others 
unfatisfied. It appeared to be the courfe of the fervic t 
that a certain allowance is made by Government to the 
Captain of every troop for the fubfiftence of the men, 
upon which he deriv.es an allowed profit to himfelf, and 
to which he was ftill entitled during his abfence on the 
detached command at Arundel . This fubfiftence money 
is iffued every month from the agent of the regiment to 
the paymafter in advance, by whom it is paid over to the 
captains of troops, who draw upon the paymafter for it 
at their pleafure. 'The agent of the regiment regulates 
the amount of the monthly iffue to the paymafter by the 

mufter- 
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muftcMoIls, and the bills which have before been fcnt 
in, and thefe are figned by the captain of the troop whilj 
he is in the afttial command ; but during the period in 
queftion, in which the plaintiff’s bill accrued, returns of 
this nature were figned by Hunt and fent in to the yay-office: 
and this allowance was in the courfe of the ferv/*e received 
by Hunt, but was not in fa£l paid over by him to the de- 
fendant during the period that he was in the aflual 
command of the troop. The paymaller is recommended 
by the colonel of the regiment, and approved by the 
king, to whom he gives a bond to perform the duties of 
Ills office, and account faithfully, and to repay the fur- 
plus if any in his hands. For fame days, at the latter 
end of January and beginning of February, the Colonel 
was abf^nt from the regiment, # and during that time the 
principal command devolved upon the defendant, as Major 
and next in feniority, who came over tjj and refided at 
Brighton , but Hunt It ill continued to have the actual com- 
mand of the defendant’s troop. Lord Kenyon was of 
opirtion at the trial, that the defendant was not anfwer- 
ablc ; he not having been in the command of the troop 
during the whole period within which the goods were 
fupplied, but Hunt having then the actual command ; and 
the goods having been ordered by Bedford, aft ing at that 
time under Hunt's authority ; and Hunt having received 
the money from the agent for this purpofe, and having 
given bond to account for it $ and the returns having 
been made during the fame period by him to the agent, 
by which the iffues of money are regulated. But a verdicl 
was taken for the plaintiff, with leave to the defendant to 
move to enter a nonfuit, if this Court fliould be of the 
fame opinion with his lordlhip. 


M YRTt t 
titrainfi 

Bxa v*». 


Shepherd 



CASES in HILARY TERM 


138 
1 Poo. 

Myrtle 

againft 
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Shepherd Serjt. accordingly obtained a rule nifi for thisr 
urpofe laft term ; againfl which 

Garrowy Adam y and Marry at, now {hewed caufe. 
The Captain of the troop is the perfon by whom the 
orders for providing fuhfiftcnce for the men are regularly 
iffucd. Bedford was appointed by the defendant as his 
agent for this purpofe in the firlt -inftance, and the fame 
perfon continued to give the orders during his abfence- 
The plaintiff had no reafen for fuppofing that Bedford was 
a£ling under the command of another: there was no no- 
tification of any fuch change to him. The defendant 
was not fo far removed at Arundel from his fituation of 
refponfibility as to have loft the command of his troop. 
Though abfent at other quarters a few miles ^off, the 
troop was (till virtually under his command; for all mili- 
tary reports ancj returns were made to him as Captain. 
But, what is of mod importance, he was {fill entitled to 
receive the emoluments arifing from his command, part 
of which accrues from thefe very payments. Subfiitence 
money is paid in advance by Government; and therefore 
it was in the defendant’s power to have obtained the 
money for the period in qudlion from the paymafter ; it 
appears that he was in command at Brighton after the 
time when it mud have iffued to the paymalter, and if 
he did not obtain it; it was his own laches. 


Lord Kenyon C. }. It is an undlfputed fa& that the 
defendant was not in the aflual command of his troop 
during any period of the time when this demand ac- 
crued; but the command had devolved upon another 
officer who was nex* in feniority. The defendant neither 
gave the orders for the provifions, nor had he any autho- 
rity 
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rity to do fo. It is true that the ferjeant a&ed at firft by 
the defendant’s orders; lAit he is not to be confidered js 
the agent of a private individual ; it was plain $at Ae 
a£ed as agent for whatever officer happened to h^ve the 
command of the troop. Th$ defendant hayfiever re- 
ceived any money from Government for this rpofe ; but 
the money was received by Hunt, who was/iext in com- 
mand as well as paymafter, and by whom it ought to 
have been paid over. So that on the wfyale there ap- 
pears to be no ground for fixing the defendant with a 
liability in this cafe. 

Per Curiam , Judgment of nonfuit to be entered. 


m 

xISjp o. 

Myrtle 

againft 

Blavke. 


Ether-ton r <rainjf Popi'Lewell. 

jfun. 27th, 


TRESPASS for breuj dng and entering the plaintiff’s Trefpafs lies 
dwclling-houic, and continuing there for three i?rd, who on 
months, and expelling the plaintiff therefrom* and taking iVnt** 


and detaining his goods in the houfe for the fame fpace 

of time. And a fircond count for the afportation alone, of poileflion, 

and kept the 

Plea not guilty. At the trial before Thom fan B. at the prcniiie.on 

n . , rr .. . . . whichheh.ni 

Jail allizes at /> et/s, it appeared that the plaintiff was te- impounded cha 
naut of the pre miles to the defendant under a holding 


originally Irom J,ady-day 1790, at an annual rent of three 


guineas, which by an agreement in writing was icferved 
quarterly; hut before the year 1798 the rent had been 


agreed to be railed to five guineas ; under what terms did 


not appear. On the 10th of March 1800 (the plaintiff 
having before abfeonded, and no rent having been paid 
fince the preceding Lady-day) the defendant accompanied 
by the tything-man entered the plaintiff’s houfe, in which 
his wife Hill remained, and feized his goods under the Pol- 

L 4 lowing 
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i8<£. 

m- 

Etherton 

agctinft 

to 


lowing notice : u John Etherton> take notice, that I have 
“•this day feized and diftrained the goods and chattels 
“nereunder fet down, which are to remain in a houfe 
f fituat* in the parifh of Street , in the county of SomerJet f 
u which you rent of me, for the fum of 6 /. 6 r., being 
(S for the ri it of the faid houfe due from you to me on 
€( the 25th day of March; and if you do not difcharge 
the faid rent and charges of diftrefs, or replevy the faid 
“ goods and chattels within five days from the 25 th of 
4i March tnfuing the date hereof the fame will be appraifed 
“ and fold according to the aft of parliament,” &c. 
Dated the 10th March 1800, and figned by the defendant 
and the tythingman. Then followed an inventory of the 
foods, with a charge to the plaintiff at his peril to remove 
them before the day of fale. The goods were not in 
faft removed from the premifes, but the defendant after- 
wards turned the plaintiff's wife out of the houfe, and 
locked it up, and kept the key. On the 30th of March 
the plaintiff having returned again paid the defendant five 
guineas for a year’s rent due the Lady-day preceding, and 
one guinea for a calf ; and at the fame time defired to 
have the key of his houfe again ; to which the defendant 
anfwered, that he fhould come to his houfe, where he 
fhould be back in a quarter of an hour. The plaintiff ac- 
cordingly went there, and having ftaid an hour and a half, 
and the defendant not returning, he went away. In 3 
clay or two afterwards, however, the plaintiff was proved 
to be in pofTeffion again, but at what time he went in did 
not e*aftly appear. It was alfo proved, that previous to 
the ioth of Match, when the diftrefs was made, the de- 
fendant had faid, that the plaintiff owed him nothing but 
a year’s rent and a guinea for a calf and that he (hould 
feise for the whole j and being told that he would do 

wrong 
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wrong in feizing for the calf, he anfwered, that he ftiould 
feize for the whole, as no one would take the plaintiffs 
part. 

It was objefted at the trial by the counfel for the de* 
fendant, that the increafed rent of five guineas mud be 
deemed to be payable quarterly, as the original rent was fo 
referved ; and that therefore three quarters of a year’s rent 
being due at the time of the diftrefs, the diflrefs was law- 
ful ; and that if the plaintiff had any caufe of aftion for 
the excefs, he fhould have brought an aftion on the cafe, 
and not an aftion of trefpafs. The learned Judge, how- 
ever, would not nonfuit the plaintiff, and the jury gave a 
verdift for the plaintiff with two guineas damages * the 
defendant having liberty to mo(e the court to enter a non- 
fuijt if thgy thought the prefent form of aftiofi wrong. 
Such a rule was accordingly obtained in the lad term, 
againd which 

Bond was now to have (hewn caufe. But the Court 
afleed the defendant’s ccumfel what objection could be 
made to this form of aftion for the excefs of which the 
defendant had been guilty in this tranfaftion, in turning 
the plaintiff’s wife out of poffeflion, and keeping poffeffiojt 
pf the houfe even after the rent was paid, 

Gibbs in fupport of the rule. By the dat. of Marl - 
fridge {a) didreffes mud be reafonable, and not exceflive; 
but the only remedy for any excefs in making them is by 

aftion on the cafe founded on the ftatute, and not an 


aftipi} 


I4C 

Ethsatok 

againfi 

PorfLEWEU< 


W 5* H. 3. t. 4. 
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Ethhiton 

againji 

PoFFi EWELL. 


aftion of trefpafs (a). Now here the entry was originally 
lawful for the purpofe of diftraining for the three quarters 
rent Ljirrcar; and what followed was confequential to 
t'ne firll a^T: ; and however irregular, it is only the fubjeft 
matter of \n attion on the cafe, and not of trefpafs. 
Tlic continuing in poffdlion, and turning the plaintiff’s 
wife out of doors, were done with a view of better fecur- 
ing the didreis, and in furtherance of that object only. 


Lord Kenyon C. J. No anfwcr can be given to the 
action of trefpafs for the excels of the defendant’s condu£t 
in the fubfequent part of the tyanfaftion, in turning the 
plaintiff’s wife out of pollc hi on, which flie held for her 
hufband. If the queftion had depended merely upon the 
extent for which the did refs was declared to be taken at 
the time, it might have admitted of a different confider- 
afion ; for certainly the party would not have been con- 
cluded by that declaration ; for a perfon may didrain for 
one thing and juflify for another ( b ). Here the parties 
are at iffue upon the plea of not guilty ; there is no nfiw 
affignment, and fo no quedion upon that ground can 
arife ; and we cannot fay that the defendant has not been 
guilty of a trefpafs upon this evidence. 

Grose J. The defendant not only turned the plaintiff ’s 
family out of poffeffion at the time, but continued in pof- 
feflion of the houfe even after the rent was paid. 

Per Curiam, Rule difeharged. 

(a) Hutchins v. Chambers, i Burr. 590. So in Lynne v. Moodty, Fitzg. 85. 
and 2 Stra. 851. where it was holden that trefpafs would not lie for an ex- 
ceifive dilhefs, becaufe the firft entry was lawful} and, fay the Court there, 

44 Here, is rotting fuhjequcnt /f make it a trejfop, as there is where the diftrefs 
“ is atuf d*" 

< (b) Crowther v. Ran.JboUtm^ 7 c lum Ref * 654. 
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The Kino againft Waddingt©!^ 

information was filed, by leave of the Court, againft 
the defendant, containing fcveral counts \ the firft of 
which charged, that he on the 29th of li hatch 1800, at 
Worcefter y See, wickedly intending te inhance the price of 
hops, did fpread divers rumours and reports with refpeft 
to hops, by then and there openly and wickedly, in the 
prefence and hearing of divers hop-planters and dealers in 
hops and others then being at IVorcefter , See* declaring 
and publifhing that the then prefent ltock of hops was 
nearly exhaufted, and that from that time there foon 
woul<j be a fcareity of hops, and that before the hops then 
j*rowing^ could be brought to market the then prefent flock 
of hops would be exhaufted ; with intent and defign by 
fuch rumours and reports to induce divers perfons un- 
known then prefent, being dealers in hops, and accuftomed 
to fell hops, and having large quantities of hops for fale, 
not to carry or fend to any market or fair any hops for fale, 
and to abfiain from felling fuch hops for a long time, and 

thereby greatly to inhance the price of hops*, in con- 

# 

tempt, See* to the evil example, Sc c. and againft the 
peace, See. The fecond count dated more generally, that 
the defendant at the day and place aforefaid, wickedly in- 
tending and contriving to inhance the price of hops, did 
openly publifh and fpread divers rumours and reports with 
refpecl to hops, to the effeft following, (viz.) that the 
then yrefent (lock of hops was nearly exhaufted, and that 
there would foon be a fcareity of hops, and that before the 
hops then growing could be brought to market the then 
prefent flock of hops would be exhaufted $ with intent by 

8 fuch 
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ittoo. 


Wednefdajb 
Jan . 28th. 

Offences at cm-* 
mm Jaw. 

1. Spreading ru- 
mours with in- 
tent to inhance 
the price of hops 
in the hearing * 

of hop-planteis, 
dealers, and 
others, that the 
ftock of hops 
was nearly ex- 
haufted, and that 
there would be a 
ferreity of hops, 
&c. with intent* 
to induce them 
not to bring their 
hops to market 
for fale for a long 
time, and there- 
by greatly to in- 
lunce the price.' 


c. Spreading 
fuch rumours 
generally with 
intent to inhance 
the price of hops. 
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The King 

againjl 

Wakding- 

T OH. 

3. Endeavouring 
to inhance the 
price by perfuad- 
ing divers deal- 
er*, 8cc. not to 
take their hops 
to market, and 
to abftain from 
felling for a long 
time. 


fuch rumours and reports as aforefaid to inhance the price 
of hops, in contempt, &c. The -third count charged, that 
the def^adant unlawfully endeavoured to inhance the price 
oV hops b^hperfuading and attempting to perfuade divers 
perfons dealing in hops and accuftomed to fell hops, and 
having large Quantities of hops for fale, not to go to any 
market or fair with any hops for fale, and to abftain from 
felling fuch hops for a long time, in contempt, See. and 
againft the peace, &c. The fourth count charged, that 
the defendant unlawfully engrofitd and got into his hands 


jt*rge n quant?tics by buying a certain large quantity of hops, viz, ioo pockets 

of hops, by buy- 0 f h ops Q f one G. (and fo on of above 30 other perfons- 
ing Irom many * ^ 1 

particular per* naming them) at certain large prices, viz. 15/. for each 
fons by name, , 

certain quanti- ico cwt. with intent to re* fell the fame for an unreafonable 
profit, and thereby to inhance the price of hops. # The 
reafonabie pi ori r, fifth count charged, that the defendant got into his hands 
Inhancethc ** a certam birge c ] uantlt: y> v * z * 37 °° pockets of hops by con. 


P rice - trading with IV. G. (and many other perfons, naming 

bating UuTpar- them) to buy and take of them the fame, by perfuading 
giLuUr conn a»Us. an 4 procuring them to fell and deliver to. him the faiU 


quantity of hops at certain large prices, viz. 13/. for 
every hundred weight which fliould be delivered to him 
on the 3d of May then next following, and 14/. for every 
hundred weight delivered to him on the 19th of faid II fay 9 
and 15 /. for every hundred weight delivered to him on the 
31ft of the faid Mjy ; with intent to re-fell the faid hop$ 
for an unreafonable profit, and thereby greatly to inhance 
(k netting into the price of hops. The fixth count charged, that he got; 
li'u.'ni-itVw’' into his hands another large quantity of hops, by contrad- 
v ari ou^ pc r fr ^ ing for the purchafe of a certain quantity from a variety of 
lor the pure luff, per f ons named, at certain large prices, with intent to pre-r 

with intent to * 
prevent the 1 im* 

brought u nutke*, and to rc-fell at Jft unre* ton able profit, and ther by greatly to inhance 
the prifcc, 

vent 
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vent the fame from being brought to market for fale, and 
to re-fell the fame for am unreafonable profit, and thereby 
greatly to inhance the price of hops. The fevenfL-^tfunt 
charged, that the defendant bought and caufed tofoe bouglTt 
and got into his hands a certain large quantit . of hops, by 
buying of one W. G. a certain large quantity, viz. 
500 cwt. (and l'o of above twenty other persons) with the 
like intent as in the laft count. The eighth count was to 
the fame e(Fe& as the laft, alleging only tfie intent to be, 
to re-fell the hops for an exorbitant profit, and thereby 
greatly to inhance the price. The ninth count charged 
generally, that the defendant unlawfully engrolfed and got 
into his hands, by buying of divers perfons unknown, 
divers large quantities, viz. 500 tons of hops, with the 
like iqtent as laft: mentioned. * And all the counts laid the 
offence to be in contempt of our Lord the King and his 
laws, to the evil example of all others, &c. and agninft 
the King’s peace, &c. 

Upon this information the defendant was convi&ed be- 
fore Le Blanc J. at the laft affrzes at Worcejler after a very 
long trial, and was brought up in Michaelmas term laft to 
receive tl\e judgment of fhe Court. On that occafion it was 
intended by the defendant’s counfel to move in arreft of 
judgment, of which they had given notice ; but when the 
matter was about to be argued, the defendant, who was 
prefent in court, defired to wave all objc&ions in arreft of 
judgment ; in confcquence of which his counfel fuggefted, 
that the fame arguments which might be urged in arreft 
of judgment would in another ftiape avail the defendant 
in mitigation of the fentence; and they were proceeding 
to model their addrefs accordingly. But 


MS* 


The Kins 

againfi 

Wadding- 

Ton. 

7. Buying like 
quantities with 
like intent. 


8. Buying like 
quantities with 
intent to re-fell 
at exorbitant 
profit, Ac. 

9. Unlawfully 
engroifing, by 
boying large 
quantities with 
like intent. 


The 
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The Court faid, that although the defendant had thought 
proper to wave any obje&ion in afereft of judgment, yet if 
upfo 4 review of the whole cafe they were fatisfied he had 
rot beerf\fuilty of any offence, they fhould not give judg- 
ment agaiw him. According to what had been faid with 
great wifdom and juftice by Lord Mansfield , in the cafe of 
The Kings. Gpugh (a), on a queftion refpe&ing the propri- 
ety of granting a new trial in a criminal cafe, where the 
motion had not been made within the regular time 5 that 
if the defendant could (hew that he had not been guilty of 
any offence, it was never too late to take advantage of it ; 
and that the Court would inflict no punifliment if there 
had been no offence. They therefore expreffed a defire to 
hear any arguments in whatever fhape urged which went 
to do away the offence altogether. 

In confluence of this intimation, the arguments after 
mentioned at the bar, though not urged regularly in the 
form of a motion in arreft of judgment, yet in effeft took 
the fame courfe. And after Le Bhnc J.* had reported \o 
the Court the evidence given at the trial 5 which it is not 
neccffary here to detail, efpecially as the material fa&s 
appear upon the face of the indi&ment, and the fubftance 
of the general proof is dated in the judgment which was 
afterwards pronounced againfl the defendant ; 

Law, Dauncey , Wigky , and Peake , in the courfe of their 
addrefs to the Court in mitigation of punifhment, urged 
the following arguments. The fatts charged againft the 
defendant never conftituted any offence, even previous to 
the Hat. 1 2 Geo* 3. r. 71.5 but if they did, the offences 


The Kino 
Mgainjt 

Wadding* 

TON* 


l*) Vide Dough 797, 8* 


Hated 
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ftated in each count and all others ejufdem generis were 
done away by that ftatute, which went to repeal tfot 
merely the particular afts of parliament therein* er>!^ie- 
rated, but the whole fyftem of laws refpefting fy/eftalling, 
regrating, and ingrofling. The act of the 5 & 6 Ed. 6. 
c. 14. is fuppofed to deferibe what the common law was 
in thefe refpefts, and that deferibes [a) an Jngrofler to be 
one v/ho “ (hall ingrofs or get into his hands by buying, 
“ contracting, or promife taking, (other than by demife, 
« grant, or leafe of land or tithe,) any corn growing in 
tc the fields, or any other corn or grain, butter, cheefe, 
ts fifli, or other dead victuals whatfoever, within the realm 
<c of England, to the intent to fell the fame again . 5 99 To 
conftitute the offence therefore with which the defendant 
is charged in the fourih and fubfequent counts, the in- 
grofling muft be of feme commodity which conflitutcs 
viFluals . But hops have been exprefsjy adjudged to be 
no viduals within the meaning of that aft, upon a refer- 
ence to the Judges in the 20 Jac . 1., as was faid by Rolle 
G. J. Styl. 190. and Rex v. Maynard , Cro. Car . 23 r. 
(Lord Kenyon obferved, that that refolution was before the 
ftat. 9 Atm* c. ii. f. 24* had prohibited common brewers 
under a penalty from ufing any other bitter than hops in 
brewing beer: fince which time at leaft it was impoflible 
to fay that hops were not a viftual.) The fame thing is 
repeated, and the fame authority is cited by Lord Chief 
Baron Comyns > in the 4th vol. of his Digejl 69. tit. JuJlices 
of Peace — Ingrojftng ; which work was compiled after the 
ftatute. And the fame matter is to be found in all the. 
abridgments fince that period j and in 1 Hawk . P. C . 
c . 80. f. 17. It is not indeed y^ferted in 3 lnjl. 195. in 
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t8cL chapter on this fubjeft 5 but that work is defeftive IA 

" “ V»\n y refpefts. But however doubtful this cafe might 

The Kino % 7 r r * 

again/} have l »en before the repeal ©f the flat. 5 & 6 Ed. 6., and 

A TO p* * certainly ^here had always been much fluctuation of opi- 
nion as well upon the definition of the offences themfelves 
therein defcribed as upon the policy of the laws againft 
them; at rate thofe doubts were intended to he re- 
moved, and the whole fyftem of this branch of law altoge- 
ther done away by the aft of the 12 Geo . 3. c. 71. This 
is mod apparent from the refolutions of the Committee of 
the Houfe of Commons, to whom it was referred by the 
Houfe to make a report upon thefe laws ; in which Com- 
mittee are to be found the names of fome of the molt en- 
lightened ftatefmen of the age : and by them it was re- 
folved(rf), <c that the feveral laws relating to badgers, 
u engroflers, foreftallers, and regrators, by preventing the 
€t circulation of afnd free trade in corn and other provi- 
c< fions, have been the means of raifing the price thereof 
<c in many parts of this kingdom. 2 dly 9 That the Houfe 
u be moved for leave to bring in a bill td remedy the evils 
“ occafioned by the J aid laws It was thereupon ordered 
by the Houfe neminc contradicente, “ that leave be given 
“ to bring in a bill for remedying the evils occafioned by the 
« laws now in being relating to badgers, engroflers, fore- 
« ftallers, and regrators.” The preamble of the flat. 
12 Geo. 3. c. 71. which followed thereupon, alfo ftating 
that the reflraints laid by feveral ftatutes upon the dealing 
in corn, &c. and fundry other forts of viftuals, by prevent 

(a) Cm. Joum. Vol. 33. p. 590. Thefe refolutions werefirfl reported <m 
the Sth of jipnl 1767, from the Committee who were appointed to confider 
of the laws relating to badgers, engroflers, foreftallers, and regrators, and to 
report their opinion to the Ho*ufe, which of the fame were fit to be continued, 
Amended, or repealed. They were again revived on the 1 3th of March 1772. 

a foz 
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trrg a free trait in the feud commodities , have a tendency to 
difeourage the growth znpt enhance the price, a mode of, 
reafoning which ftrikes at the whole fyftem of thefe lawsj,* 
then proceeds to repeal feveral leading ilatutes by name, 
amongft others that of the $ & 6 Ed . 6. c . 14., which was 
fuppofed to be declaratory of the common law itfelf, and 
all acts made for the better enforcement of the fame ; being, as 
the legiflature fay, detrimental to the fupply of^the labour- 
ing and manufacturing poor of the kingdon^ The legi- 
flature then did not confider the practices againft which 
thefe laws were made as the evil, but that the laws them- 
felves were fo. They date that the refraints laid by thefe 
ftatutes were detrimental to free trade, arid to the fupply 
of the poor. It is clear therefore that by the repeal of 
the flat. 5 & 6 Ed. 6. they concluded that they were re- 
pealing not merely the letter but the fpirit of the law : 
Tor<>therwife it was nugatory to repeal a (latute taken to 
be declaratory of the common law, if the fame reftraint 
were to prevail after the repeal of the law as before. And 
according to Hardr . 208. which cites various pafiages 
from P/owdin } that which* is taken to be within the intent of 
an aft, which the Judges are fometimes to colleft from the 
occafion and neceflity of enafting it, is equivalent to what 
is within the exprefs words. This was fo confidered in a 
cafe of Williams q. t. v. Watkins in 1797, before Lord 
Chief Juftice Eyre in C. B., which was an aftion for pe- 
nalties on the flat. 25 Ed. 3 .ft. 4. c. 3. (an aft not men- 
tioned by name at lead in the repealing aft of the 
12 Geo. 3.) for foreftalling cattle coming to Smithfeld 
market. His Lordlhip however faid it was his opinion, 
and had been fo confidered by many learned men, that all 
the laws relative to foreftalling, &c. were repealed, as well 
thofe which were omitted as thefe fpfccially included in the 
Vol. I. M aft: 
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aft of the 12 Geo . 3.: and that if the plaintiff's counfef 
fought otherwife, he would furffer a verdift to be taken 
kr n thc plaintiff in order that the opinion of the court 
might fye had upon the fubjeft : but there was no refin- 
ance to his Lord (hip's opinion, and the plaintiff was non- 
fuited. ( Le Blanc J. faid, he did not know under what 
particular cdrcumftances that cafe puffed ; but to his own 
knowledge there were feveral other qui tarn aftions upon 
ftatutes of .his description which were not included 
in the repealing aft of the 12 Geo. 3., upon which reco- 
veries were had upon trials before the fame learned Judge; 
which (hewed that it was not his opinion that all the laws 
in pari materia, though not named in the repealing aft, 
were by implication repealed. And therefore there was 
probably fomething die yi die cafe alluded to than what 
the note purported.) 

The defendant's counfd then took objf ftionls to the par- 
ticular form of the counts. As to the full and fecond 
counts, charging the defendant with having fpread ru- 
mours to enhance the price of hops,, the rumours ara not 
dated to be jai/i, which Is effential to the offence. In 
,4 3 /Iff'. pi. 38 . it is laid to be in deceit of the people. Bro . 
Indlcl nii'iit y pi. ,.’o* Prcfcntmcnty pi. 12. It is true that 
Lord Coke in the 3 Lffl. 195,6. dofenbes -the offence 
without that qualification *, but the omifEon is fupplied in 
trxprcfs terms by Scrjt. Haul: ns in the 1 voL P. C. c. 80. 
f. 1., who dates the offence to be the endeavouring to en- 
hance the common price of any merchaiidife, and gives as 
an iudance, die fprcadiug oifilfe rumours. At Jeaft there- 
fore it iliould have been dated, that in faft the price of 
the commodity had beeu raifed by means of fuch rumours. 
As to the third count, (which applies alfo to the two firft,) 
it is not dated that the perfons whom the defendant endea- 
voured 
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Voured to perfuade not to bring their hops to market for 
fale, were perfons bringi/g or about to bring their hops ^ 
market. In Hook’s cafe (a) an indictment for foreftaljhvg 
was quafhed for this defeCt •, which by a parity of reafon-« 
ing applies equally to this cafe. As to the fourth and 
fubfequent counts for engroffmg, it is not flated that the 
defendant bought the hops for the purpofe of re-felling 
them in grofs, without which there is no offence. The 
policy of the law in this refpeCt was to prevent perfons 
buying up large quantities in order to fell again in large 
quantities, which neceffarily tends to enhance the price of 
the commodity. And this agrees with what is faid in 
3 lrtfl . i y6. I Hawk. P . C. r. 80. f. 3. and 4 Cow* 
Zhg. 68., but it never was nor can be deemed an offence 
to buy in grofs for the purpofe of felling again in retail, 
which for aught appears was the defendant’s intention ; 

although the price of the commodity mud from the nature 

■ 

of the thing be thereby increafed j for the individual con- 
fumer cannot be ferved in any other manner. It is true 
4 hqf the laftmentioned author fays, that an indictment for 
buying ea intentione ad revendcndum is fuflicient, and that 
after verdiCt it (hall not be intended of a re-felling by 
retail : but the authorities cited by him of Cro . Car. 31 j. 
and Jones 320. do not warrant the pofition : for the ob- 
jection was not that the defendant might, for aught appear- 
ing to the contrary, have fold again by retail, but that he 
might have fold again at reafonable prices, and lo no in- 
grofling, which was the objection over-ruled. Ecfnics, 
there is no quantity fpecified on the face of the information, 
out of which the defendant purchafed the number of 
pockets of hops charged therein, which ought to have ap- 


ne King 
aga'mft 

Wauding- 

ton. 


(a) x Roll . Rep . 411, 

M 2 


peared. 



CASES in HILARY TERM 


i Poo* 

The Kins 
againjl 
Wadding* 
T*N# 


peared. For engrafting is a relative terrfc, sind mull mean 
getting either the whole of any 1 commodity, or at leaft fo 
^mch of it as to prevent others from fupplying their wants 
in the common courfe of trade. Now here, in fail, the de- 
fendant did not purchafe ^bove a fifth part of the exifting 
commodity at a fingle place, ( IVorceJici -,) viz. loco out of 
5000 pockets ; whereas the quantity engrofled ought to be 
fo much as will affe£ the confumption of the whole king- 
dom. (Lord Kenyon C. J. That is a queftion of fa£l 
which the jury have decided againft the defendant. JLe 
Blanc J. May not feveral perfons be guilty of engroffing 
at the fame time, though without any connexion with each 
other; whofe dealings altogether may atfett the general 
confumption ? And yet the fame anfwer might be given 
to each cafe.) 

Erfkine, G arrow , Gibbs, Alt lies, Manley , Scott-, IV. Jack- • 
fen, and Harrifon , for the profecution. It is clear from 
the opinion of Lord Coke in 3 lnjl. 195. and from all other 
general writers, that foreftaliing, engroiling, and regrating, 
were crimes at common law, and not created for the firlt 
time by the Hat. 5 & 6 Ed. 6 . c. 14.; and indeed the fta- 
tutc itfelf fpeaks of them as offences known before# And 
therefore when that and other ftatutes by name were re- 
pealed by the flat. 1 2 Geo. 3. c. 7 1. it left the common law 
untouched, and only took away the particular penalties 
fuperadded thereto. If the ftatute of Geo . 3. had been 
intended to take away the common law, it is more natural 
to fuppofe that it would have declared fo in terms, or at 
leaft it would have been conceived in more general words 
Qf Tepeal. On the contrary, it is confined to the repeal of 
particular ftatutes enumerated, and omits feveral other 

1 

ftatutes pafled in pari materia, which it appears have been 

put 
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put in ure fince the 12 Geo. 3. One of thcfe is the flat. 

1 5 Car . 2. c. 7. which pr^kibited the buying of corn to f^ L 

again, and the laying it up in granaries when it was*abc/e agaUft 
a certain price $ which the lcgiflature themfelves have re- 
cognized as an exifting ftatute* fince that period, having 
exprefsly repealed it by a late ftatute, the 31 Geo. 3, c. 30. 
f 2. The reafon why fo little is to be foundjin the books 
concerning the common law upon this fubjeft is, becaufe 
from fo early a period as the 5 Sc 6 Ed. 6. prSfecutions for 
offences of this nature were framed with more facility and 
certainty upon the ftatute paffed at that time. It is im- 
material to confider whether hops be a victual or not, 

(although fmce the flat. 9 Atvie y c. 12. f. 24. made it a 
neceflary ingredient in beer, there can be no doubt that it 
muft be # now fo confidered, even if general ufe had not 
before made it fo;) for the common law offences charged 
in the three firft counts extend as wc]J to practices to 
enhance the price of any other merchandife as of victuals. 

With refpe£l to the quantity engroffed, it was not neceflary 
Jo fpecify particularly the relative proportions. The offence 
itfelf confifts in buying up indefinite large quantities of a 
commodity for the purpofe of rebelling it at an unreafon- 
able profit, and thereby to enhance the price at market. 

This may be done in a variety of ways ; there may be an 
ingrofling, whether the quantity be more or lefs j that mufi 
depend upon circumftances of which the jury alone can 
judge, and they have found the fa£l againft the defendant. 

But the offence is of a larger and more general defeription 
than the argument for the defendant affumes it to be 5 for 
any fort of practice, of which feveral are ftated in the in- 
formation, done with intent to raife the price of a conv 
mod it y in a public market, is of itfelf a mifdemeanor at 
Common law, being an attempt highly immoral^ and at* 

M 3 tended 
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i€#*» tended with great public mifehief. The fpreading rumours 

• 1_ * \hcther true or falfe, if done with a mifehievous intent to 

The King V 

agamfi procure a public detriment, is indi&able upon general 
r;. NC principles of law; in the fame manner as publishing a 
Jibel, however true the fafts dated may be. fio in Mr. 
Jolliffes cafe (a) y he was charged in a criminal information 
with endeavouring to procure an appointment of certain 
perfons to be overfeers ; an a£t indifferent in itfelf; but 
the criminality lay in the intent, which was charged to be 
in order to derive a private advantage to himfelf from fuch 
appointment. And there it was not dated that the ap- 
pointment was actually made. At any rate, if the truth 
of the rumours here were matter of juftification, it lay 
upon the defendant to prove it in his defence, to whonrit 
mud be bed known, and forms no part of the charge in 
the firft indance. 

Lord Kenyon C. J. then faid, that the Court would take 
into consideration the particular obje&ions which had been 
made to the information ; but for. the prefent he woffle! 
deliver the opinion which he had formed upon the general 
quedion ; which he did in fubdance as follows : Not- 
withftanding the turn which the arguments have taken, 
and though in form there is no motion in arred of judg- 
ment regularly before the Court, yet it is very evident that 
the whole range of the law upon this fubje& has been ran- 
facked, and every cafe bearing in any degree upon the 
fubjeft has been brought forward. This is a mod mo- 
mentous quedion, and it well behoves us to be fure of 
every dep we take. Whatever meafures the legiflature in 
their wifdom may think proper to adopt, in order as far as 

(a) See 4 %rm Rtf* 2? 5. where this information is alluded to. 

poflibte 
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poflible to alleviate the prefent prefiure, and prevent its 
recurrence ; we in ihc qjfcan time mult a£t upon the lav", 
as it is 5 fuch as we find it tranfmitted to us by thg mi Ct 
reverend fages of the law. It has been faid, that if prac- # 
rices fuch as thofewith which tfyis defendant (lands charged 
.are to be deemed criminal and punifhable, the metropolis 
would be ftarved, as it could not be fupplied by any other 
means. I by no means fubferibe to that pofiAon. I know 
not whether it be fupplied from day to day^from week to 
week, or how otherwise ; but this is to me mod evident, 
that in whatever manner the fupply is made, if a number 
of rich perfons are to buy up the whole or a confiderablc 
part of the produce from whence fuch fupply is derived* 
i$ order to make their own private and exorbitant advan- 
tage of it to the public detriment, it will be found to be 
^an evif of the greateft magnitude ; and I am warranted 
ffi faying^that it is a mod heinous offence againd religion 
and morality, and againd the edabliffied law of the 
country. That our law books do declare pra&ices 
of the fort with which the defendant is charged to be 
offences at common law cannot be denied. But it has 
been argued that the dat. of Ed. 6. (a) againd regrators, 
foredallers, and engroflers, having declared what the com- 
mon law. was, and it having been determined that hops 
were not a vidtual within that a£l, therefore the en- 
groffing of hops was never an offence at common law, 
not being confidered as a neceffary of life. But it is not 
difficult to expofe the fallacy of fuch reafoning as applied 
to the times in which we live. When fairly confidered, 
po two cafes can be more unlike. It was not long before 
that determination was made that hops were confidered 
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as a noxious weed, and confequently could not, undef 
■ ' rfech circumftanccs, be confider&J as falling within the 

The Kikg 'V\ f / , D , ,. 

againft ifttaning of the law. But times went on, and things 

*ton. changed ; what was formerly confidered as poifonous is? 

now become a common neceffary of life. This infiance 
is not Angular \ broom was formerly uftd as a bitter, 
which is now exploded. And it is but lately that the 
county of Kent was up in arms againft the brewers for 
introducing qaaffia inftead of hops into their beer, al- 
leging its detrimental qualities to the health of the public, 
although we find it introduced into the materia medica as 
a falutary bitter, approved by the whole College of Phy- 
sicians. So times and opinions alter. When hops were 
not a visual they w r ere declared not to be within the fcopc 
of the law againft monopolies*, fince they have become 
fuch they fall under a different confideration. Then it 
is urged with greater refinement, that, though in common 
ufe and neceffary, they are not themfdves a viftual, but 
only a prefervatiye of vi&ual. But how docs that objec- 
tion agree with the determination refpe£ling fak ? The 
fame thing might be faid of this latter, and yet fait was 
holden to be a vidtual within the law againft engroffing. 
Again, it is urged that the quantity purchafed cannot 
conftitute the offence of engroffing, unlefs it bear fuch 
9 proportion to the confumption of the whole kingdom 
ps will affett the general price. This objection is new tQ 
me ; but if the opinions of Lord Mansfald , Mr. Juftice 
Denmfon , and Mr. Juftice Fojler are deferving of attention, 
there is as little in that obje&ion a$ in the reft. I well 
remember an information moved for before them againft: 
certain perfons for confpiring to monopolize or raife the 
price of all the fait at Droitwich. They had no doubt of 
its conflituting an offence, although it was not pretendeej 

J that 
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that thcfe perfons had endeavoured to engrofs all or 
any confidcrable part of^ the fait in the kingdom. Nvr. 
was it quedioned but that the monopolizing of fait was 
an offence at common law. If, then, hops are become a 
neceffary ingredient, though otfly for preferving the com- 
mon drink of the people, they mud be deemed a necef- 
fary of life and a vi£tual, the engrofling of which, hr 
committing any undue pra&ices to enhance the price to 
the public, is an offence at common law. # So far as the 
policy of this fyftem of laws has been lately called in 
queftion, I have endeavoured to inform myfelf as much 
as lay in my power, and for this purpofe I have read 
Dr. Adam Smith's work (a), and various other publications 
upon the fame fubjett, though with different views of 
it; amqngd others, one addrefftd to Lord Spencer which 
^written in a fuperior ftyle to mod of the others. I do 
not profefs to be a competent judge in* this conflift of 
political opinion ; though I cannot help obferving, that 
many of thofe who have written in fupport of our an- 
cient fydem of jurifprudence, the growth of the wifdom 
of man for fo many ages, are not as they are alleged by 
fomc to be men writing from their clofets without any 
knowledge of the affairs of life, but perfons mixing with 
the mafs of fociety, and capable of receiving practical 
experience of the foundnefs of the maxims they incul- 
cate. But without attending to difputed points, let us 
date fairly what this cafe really is, and then fee if it be 
poffible to doubt whether the defendant has been guilty 
of any offence. Here is a perfon going into the market 
jvho deals in a certain commodity. If he went there for 
*he purpofe of making his purchafes in the fair courfe of 
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^dealing with a view of afterwards difperfing the common 

^ptodity which he collected in proportion to the wants 

and convenience of the public, whatever profit accrues to 

"him from the tranfa&ion, no blame is imputable to him* 

On the contrary, if the ‘ whole of his conduft fliews 

plainly that he did not make his purchafes in the market 

with this view, but that his traffic there was carried on 

with a view to enhance the price of the commodity ; to 

deprive the people of their ordinary fubfiftence, or elfe 

to compel them to purchafe it at an exorbitant price ; who 

can deny that this is an offence of the greateft magnw 

tude ? It was the peculiar policy of this fyftem of laws to 

provide for the wants of the poor labouring clufs of the 

country. If humanity alone cannot operate to this end, 

intereft and policy muff compel our attention to it. 

Now this defendant went into the market for the very 

« 

purpofe of tempting the dealers in hops to raii'e the price 
of the article, offering them higher terms than they them* 
felves propofed and were contented to take, and urging 
them to withhold their hops from the market in order* to 
compel the public to pay a higher price. What defence 
can be made for fuch condu£l ? and how is it poffible to 
impute an innocent intention to him? We muff judge of 
a man’s motives from his overt a£ts \ and by that rt&le it 
cannot be faid that the defendant’s conduft was fair and 
honeft to the public. It is our duty to take care that 
perfons in purfuing their own particular interefts do not 
tranfgrefs tliofe laws which were made for the benefit of 
the whole community, I am perfectly fatisfied that th$ 
common law remains in force with refpedl to offences of 
this nature ; and in confidering whether that was intended 
to be done away by the aft of the 12 Geo . 3., I cannot re- 
gard the refolutions entered on the Journals of the Coim- 
3 mons 
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mons Houfe of Parliament,. but mull look to the llatute- 
book ; and there I find lathing which trenches upon what 
I have faid, but only a repeal of certain ftatutes*, upon 
none of which is this profecution founded, but upon the 
common law. I have faid thus much, which occurred to 
me, at prefent : but I (hall confult with my brethren, and 
the cafe (hall be fully confidered upon all the objections 
which have been made before judgment is pronounced, 

Aqueftion then arofe. Whether the defendant fhouldftand 
committed, the profecutor’s counfel faying they fliould 
not interfere, but let the ufual courfe take place; and the 
defendant's counfel praying he might be bailed ? But 
Lord Kenyon faid, that unlefs the profecutor confented 
to the defendant’s remaining out on bail, it was a matter 
abfolut’ely of courfe that he fliould be committed : the 
Cburt had^io diferetion to exercife, and the practice was 
too well fettled to admit of argument. 

On the lad day of laft term (a), 

Lord Kenyon C. J. faid, that though the defendant 
had waved making any motion in arreft of judgment, yet 
doubts having been thrown out concerning the nature of 
the offence imputed to him, it was effential to the ends 
of juftice that the Court fliould take them into their feri- 
ous confideration, as well with refpeCl to the propriety of 
granting a new trial if the information were not fuflained 
by the evidence, as whether any judgment ought to be 
given againft the defendant on the information itfelf ; and 
they were clearly fatisfied that there was no ground either 
for a new trial or in arrefl of judgment. That they 

(a) Lawrence J. was abfent from indifpr>fitio*n at this time, at well as on 
the prior dap in the term, when the cafe was argued at the bar. 
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(hould take time to confider till the next term what fen* 
tence was proper to be pronounced ; but that the defend* 
ant ftould not fuffer from the delay, a6 whatever im* 
prifonment he fuffered in the mean time would be taken 
into the account when fentence was pafled. For the 
prefent he mud (land committed till the fifth day of the 
next term. 

Accordingly on this day the defendant being brought 
up to receive the judgment of the Court! 

Grose J. in pafling fentence delivered their opinion 
upon the particular cafe to this effe&. The defendant 
has been found guilty upon an information charging 
him with having put in practice divers methods fpe- 
eified in the fevcral counts’, for the purpofe of enhancing 
the price of hops. It appears from the evidence, that b* 
being a merchant living in a diftant county, (the county of 
Kent,) in the months of March and April lad went to thp 
city of Worcefter , where was held a confiderable market 
for hops* That upon his arrival there the Rate of the 
market was, to ufe the expreflion of one of the witnefies 
and which is intelligible, very Jlack : that the (lock of hops 
in that county was then very confjderably more than fufli* 
cieut to anfwer the current demand j and that there was 
then a profpe£l of their being lower. The price in the 
'January preceding had been between 15/. and 1 64 per 
cwt., the market price in March was from 11 /. to 13/. 
perewt.; folow thac the defendant thought fit toobferve 
upon it, and (late publickly in the market, which was very 
full, that the low price of hops was owing to a profeeu* 
tion inftituted againft him. It appears that he then aflured 
the by^ftanders, whethtr truly or not he beft knew, that 
the prpfecution againft him was dropped, and that of 

courfe 
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courfe hops muft rife again. Nothing however of that 
fort was proved ; and therefore the ground of the aflertion, 
that hops would of courfe rife again, feems to have been 
not perfefily correct. He then further aflerted, that the, 
ftock of hops in the hands of jthe brewers was nearly ex- 
haufted ; (an aflertion for which there did not appear any 
foundation;) and further, that very foon they muft come 
to him or to the hop-planters for hops ; that hops would 
be at 20 L per cwt.; and that the hop-planjers might de- 
pend on his afliftance to keep them up. From thence it 
appears that the defendant had a ftock of hops in hand; 
and that it was his intention not only to keep up the price 
in his own dealings, but to aflift others in doing the like, 
until that commodity which was then between n /. and 
13/. per cwt. fliould rife to 20/. per cwt. To effect this 
he entered into contrails to purchafe 200 pockets at 
Tzl. ids* 4^er cwt. that day, and 200 pockets each fuc- 
ceeding market, advancing each market till the price ftiould 
arrive at 15/. per cwt.; and fo become a purchaser of one 
fifth of the produce of W or ceJitrJJji re and Herefordjhire at 
a much higher price than that at which hops were when 
he arrived at Worcejler . In the prefent ftate of what is 
called paper credit, human ingenuity could not invent a 
more certain mode of enhancing the price of a commodity. 
And at the fame time he urged the dealers in hops either 
not to bring them to market, or if they did, not to fell them 
at a lefs price than he offered to give, which was greater than 
any price afleed on that day. This was done in an exten- 
five market at WorceJhr % from whence, as it appeared, the 
northern markets principally received their fupply. The 
confluences of fuch condu£l might be eafily forefeen, 
and were foon felt : hops which had been offered to be 
delivered on a day in Mayt at 13/. per cwr. were on the 

fame 
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far M day fold at 15/. ; and fo the market continued to vary 
to the end of June. The fum then of the ofFenct is, that 
the defendant, a merchant of credit and affluence in Kent) 
having a flock of hops in hand, went to the market at 
Worce/ler , not to buy hops^ for that he declaimed, nor to 
fell them, for upon the evidence it does not appear that he 
offered any for fale, but merely to fpeculate how he could 
enhance the price of that commodity. And for that pur- 
pofe he declared to the fellers that hops were too cheap, 
and to the hop-plnnttrs that they had not a fair price for 
their hops: and left lie fhould be defeated in his fpecula- 
tion to raife the price of a falling market, he contracted 
for one fifth of the produce of two counties, when he had 
a flock in hand, and admitted that he did not want to 
purchafe. 

Upon this flate of the cafe, however, it has been’argued 
that no fentence ought to be pronounced, if any, V 
fhould be a light 011c, As to the firft point, that no fen- 
tence ought to be palled, or that judgment ought to be 
arrefted, an anfwer has already been given; although 
whatever our opinion then was, if the court had felt that 
in juflice to the defendant and to the public no judgment 
againfl him ought to be given, we fhould not hefitate to 
fay fo. When however we recoiled! the anxiety fhewn by 
•our anceflors to prevent the commiflion of this clafs of 
offences ; and when we recolledl what the common law 
as handed down to us by our ableft reporters and com- 
mentators upon this fubjcdl is ; we cannot but deem that 
it would be a precedent of mofl awful moment for this 
court to declare, that hops, which are an article of mer- 
chandize, and which we are compelled to ufe for the pre- 
fervation of the common beverage of the people of this 
country, are not an article the price of which it is a crime 

by 
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by undue means to enhance ; or that the (tat. 12 Geo. 3. 
t. 71. which exprefsly repeals certain fpecified ftatutcs, 
was intended to repeal other ftatutes not fpecified, and to 
repeal that which the common law of the land has or-^ 
dained for the prote&ion of tfye poor, in preventing the 
advancing of the price of thofe commodities without 
which they cannot exift. 

In mitigation of punifhment the Court has been re- 
peatedly and ftrongly addrefled upon th$ freedom of 
trade ; as if it were requifite to fupport the freedom of 
trade that one man {hall be permitted for his own private 
emolument to enhance the price of commodities become 
necefiaries of life, and thereby pofiibly prevent a large 
portion of his majefty’s fubje&s from purchafing thofe 
necefiaries at all. The freedom of trade, like the liberty 
of the prefs, is one thing ; the abufc of that freedom, like 
flie liccntioufnefs of the prefs, is another. God forbid 
that this court fhould do any thing that fhould interfere 
with the legal freedom of trade. In fupport of it the 
law has declared, and that law has repeatedly been a£tcd 
upon, that to violate the freedom of trade by intercepting 
commodities in their way to market, taking them from 
the owner by force, or, which is the fame tiling, obliging 
him to accept a lefs price than he demands, and carrying 
them away againft his will, or committing the like viola.- 
tion upon him in the market, i3 a capital offence, for 
which men have forfeited their lives to the law : for the 
law fo far protects the freedom of trade as to encourage 
men to bring their goods to market, by punching thofe 
who by a£ts of violence deter others from fo doing. But 
the fame law that protects the proprietors of merchandize 
takes an intereft alfo in the concerns of the public, by 
protefling the poor man againft the avarice of the rich; 

and 
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1 §00. and from all time it has been an offence againft the publttf 

' fl , to commit practices to enhance the price of merchandize 

againft coming to market, particularly the neceffariea of life, for the 
Wadding- * r . , . r r . f , 

ton* purpofe of enriching an individual. 1 he freedom of trade 

has its legal limits. No man under that liberty is per* 

xnitted to difpofe of his riches, in purchafing what, and 

of whom he pleafes, nor when, or where he pleafes. It 

is notorious that there are certain goods which are con* 

traband, which no man can by law trade in; there are 

other goods which none but perfons fpecially authorized 

by the law can trade in ; there are places to which nbne 

but perfons authorized by law can refort for the pur- 

pofe of trade ; and there are perfons with whom no trade 

can legally be carried on. I allude to the trade carried 

on by the Eafl India Company ; to naval ftores marked 

with the king’s marks i to commerce with an enemy. 

For the fake of the public, and efpecially of the poore* 

part of his majefty’s fubjetts, the law pays particular re- 

fpett to the necefiaries of life \ the price of which a man 

is not permitted to enhance by undue means for his own 

private profit. In thefe and other refpefts the freedom 

of trade has its limits, and is and muft, like all our other 

liberties, be regulated by law. That law'', for the pro* 

tettion of thofe who are obliged to refort to market for 

the purpofe of purchafing, we arc bound to adminifter, as 

well as that which exifts to proteft thofe who refort to 

market for the purpofe of felling. Looking into our 

books, w>e find that the commifiion of the offence 

dated in the information is a crime entitled to the 

ferious attention of a court of juftice, and that we arc 

bound to treat it as fuch. 

But it is urged that the defendant, knowing that the 
ftatutes of the 3 ^ 4 Ed, 6 , and $ if 6 of the fame reign, 

and 
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and other fubfequent ftatutes were repealed by the flat. 
12 Geo. 3. c. 71. fuppof&t that engroffmg, foreflalling, 
regrating, and every other offence by which men attempt 
wilfully and unneceffarily to enhance the price of neceffa- 
ries of life and other mcrchancfizes ceafed to be offences 
in the eye of the law. This argument fuppofes him to 
have read that ftatute, and thofe which it repealed ; and 
either to have confidered the feveral laws upon the fub- 
je£t, or advifed with others who have had a better oppor- 
tunity fo to do. Suppofing him to have done this, the 
anfwer is, that that ftatute, of which he claims the 
benefit, does not apply to his cafe. That ftatute does not 
fay that fuch a£ts as this defendant has committed flrall 
ceale to be criminal. The effect of it only is, that for 
the comrpiflion of certain crimes* fpecified in certain fta~ 
tutes (which are declaratory ftatutes, and confider the 
crimes thereih mentioned as crimes at common law,) a 
jman fhall not be liable to certain penalties andpunifh- 
ments fpecified in thofe ftatutes. But this may be con* 
fideffed as the anfwer of men bred to the law. A better 
anfwer is, that this information is not exhibited for any 
offence contained in the ftatutes repealed. That the 
offence of which the defendant has been convi£ted is a 
direct violation of the rules of juft and honourable trade, 
which encourages everyone to bring his goods to market 
and difpofe of them to the be ft bidder. That the defend- 
ant has been guilty of ufing the undue means Rated in the 
information for the purpofe Qf obtaining an exceffive and 
exorbitant price, higher than any that was demanded at 
the market, which he attended, for the commodity in 
which he dealt ; by which means a temporary fi&itious 
fcarcity was likely to be produced, and the price of the 
commodity unneceffarily and unreafonably raifed upon the 
Vox,. I. N public* 
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public. And in truth it mull have occurred to any perfort 
confidering the effeft of the ftatkte 12 Geo* 3. how impro- 
bable if not impoflible it was that the legiflature of a great 
and populous kingdom, ever anxious to provide for the 
moft neceffitous objects iir it,(hould have intended by this 
ftatute to have taken from the lower and middling clafles 
of men that fecurity again ft the unneceifary high price of 
provifions, which the common law intended to give them ; 
and not only vo open a door, but throw out a temptation to 
rich men tofpeculate upon the price of the neceffaries of life 
at the rifk and expence of the poor. Any argument therefore 
derived from the defendant’s confidcration of the ftatute 
of Geo. 3., if duly confidered, can operate little in mitiga- 
tion of his feu ten ce ; efpecially when it is rccolle&ed that 
liis attention to and cundn£t on the fubjeft were awakened 
by the firft application againft him in this court, and that 
fubfequent to it, in neglect at lead if not hi defiance of 
the confequencts, the fads on which this profecution is 
founded were committed. 

The Court having taken into confidcration the nature 
and extent of the offence, and the time at which it was 
committed, when a punifliment is peculiarly called for that 
may operate as an example to prevent others committing 
the like crime which fo materially concerns all claffes of 
men, at the fame time having refpe£t to the imprifonment 
the defendant has already fuffered, do order and adjudge 
that he pay to the King a fine of 500/., and be further 
imprifoned in the prifon of this court for one month* and 
until that fine be paid. 


The. 
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The King againft Waddington (a). Wcdnepuy, 

fob, 1 ttb. 

*2"* HE defendant was tried before Lord Kenyon and con- Offences at com- 
vi£ted generally on another indi&ment, the firft 
count of which charged that he on the 20th of September ho P 8 of . d ‘ ,ver * 
1700. at Maidjloite in the county of Kent did engrofs and with intent to 

J \ re-fell at an un- 

get into his hands by buying on divers days and times be- rcafonabie profit, 
tween the 20th of September 1798 and the 1 ft of January hanefthfprice, 
1800, divers large quantities of hops, to wit, of one T. W. 
a certain large quantity of h6ps, to wit, 500 wt. of hops, 

(and fo of twenty-five other perfons by name other quan- 
tities) with intent and defign to re-fell the faid hops fo by 
him engrofled and bought as aforefaid for an unreafonable 
j>Tofit,*and thereby greatly to enhance the price of hops, to 
*the evil example, See. and againft the peace, &c. 

2*/, That the defendant on the 1 oth of November 1 7 99, at Engrr.. 7 ing 
Maid/one , See. did engrofs and get into his hands a large 
quantity (to wit) fifty acres of hops before that time like intl’nu th 
planted and then growing on certain lands of one J. A . 
fey a certain forehand bargain, that is to fay, by contract- 
ing with the faid 7. A. to buy and take of him the faid 
J . A. y and by periuading and procuring the faid J. A. to 
contrail to fell and deliver to him the faid defendant at a 
certain large price, to wit, at the price of 10/. for each 
and every hundred weight of all the hops that flioulj be 
grown by the faid J. A. upon certain lands fituate in the 
parifh of St. Paul in the faid county in pofleflion of the 
faid J. A then planted with hop3 by the faid J . A. 9 with 
intent and defijjn to re-fell the hops thereof coming, and 


[a) See the laft cafe* 
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•j. Buying large 
quantities of 
hops of divers 
petfons men- 
tioned, with in- 
tent to prevent 
their being 
brought to mar- 
ket, and to re- 
fell them at an 
unrealizable 
profit, and there- 
by enhance the 
price, 

4. Buying ail 
the growth of 
hops in feveral 
pari/hes by fore- 
hand bargains, 
with the like in- 
tent. 


v Buying hops 
of diveir. pcrl’ons 
named, with the 
fame intent as in 
the lii ft count. 


6 Buying Ml 
the growth of 
hops on certain 
lands in certain 
parishes by fore- 
hand bargains, 
with intent to 
re- fell at unrea- 
sonable price 
and enhance 
price. 


every part and parcel thereof engrofled and bought a* 
aforefaicj, for an unreafonable profit, and thereby greatly* 
to enhance the price of hops, to the evil example, &c. and 
againft the peace, &c. 

y!> That the defendant on divers days, See. at, &c. did 
buy and caufe to be bought, and did get into his hands 
a certain large quantity of hops by buying of one T* IV. 
(and 27 others^named therein) certain large quantities of 
hops (aifo fpecified) with intent to prevent the fame from 
being brought to market for fale, and to re-fell the fame 
for an unreafonable profit, and thereby greatly to enhance 
the price of hops, in contempt, &c. 

4 thy That defendant bought all the growth of hops on 
divers acres of land fituate in the fever al parifhes (named) 
by certain forehand bargains, viz. by bargaining with one 
2~.$.(and 38 others named)to buy all the hops tfi/jn growing 
or that fhould be growing in the then next feafon on certain 
lands in the faid feveral and refpe&ive parifhes (named) at a 
certain large price, viz. at the rate of 10/. for every hundred 
Weight, &c. with the like intent as in the lafl count. 

5 thy That the defendant bought and got into his hands 
by buying of T. IV. (and 27 other perfons named) a cer- 
tain large quantity of hops (therein mentioned) with in- 
tent to re-fell the fame for an unreafonable profit, and 
thereby greatly to enhance the price of hops. 

6 1 That the defendant bought all the growth of hops 
upon divers acres of land fituate iu the feveral parifhes 
(named) by certain forehand bargains, viz. by bargaining 
with T. S. (and 38 others named) at a certain large price, 
viz. lol. for every hundred weight of the hops then 
grown or that fhould be grown in the next feafon upon the 
faid lands, with intent to re-fcll the hops thereof coming 

for 
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for an unreafonable price, and thereby greatly to enhance 
the price, See. 

7 th % That the defendant unlawfully endeavoured to 
promote and enhance the price of hops, by perfuading and 
attempting to perfuade divers perfons dealing in hops and 
accuftomed to fell hops, and having large quantities of hops 
for fide, not to go to any market or fair with any hops for 
falc, and to abftain from felling fuch hops for a long time, 
'in contempt, &c. 

%tlr> That defendant between the 2d of September 1798 
and the ift of May 1800 did unlawfully ingrofs and get 
into his hands by buying of divers perfons unknown divers 
quantities amounting to 2000 tons of hops, with intent to 
re-fell the fame at an exorbitant profit, and thereby greatly 
to enhance the price of hops. „ 

The 9th Count was the fame as the lad, only omitting the 
charge of igroJfing y and confining it to a buying. 

10 thy That the defendant at the faid times bought of 
divers perfons unknown the growth of divers, viz. 2000 
acres of hops then growing upon 2000 acres of land 
fituate in the feveral parilhes (named) at a large price, viz. 
at the rate of 10/. for every hundred weight of hops that 
ftiould be grown upon the faid land, with intent to re-fcJl 
the hops thereof coming for an exorbitant price and lucre, 
and thereby greatly to enhance the price of hops, to the 
evil example, &c. and againft the peace, &c. 

Lord Kenyon C. J. reported the evidence given at the 
trial, which in his judgment was fufiicient to go to the jury 
upon all the counts $ and that they found a general verdic> 
againft the defendant. The principal part of the evidence 
related to the forehand bargains madeby the defendant with 
different planters for their growing crop of hops ; a pra&ice 
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perfuading hop* 
owners not to 
tell, &c. 


8. Engrofling by 
buying large 
quantities of per- 
fons unknown, 
with intent to 
re-fell at an ex- 
orbitant profit, 
&c. 


9 Buying large 
quantities with 
like intent. 

10. Buying hops 
then growing, 
with intent to rr« 
fell at an exorbi- 
tant pnee and 
lucre. 
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1800. however which appeared to have prevailed for a confider- 

able period of time in Kent , and without which fome of 
The King * * 

ag 4 »ft the witneffrs ftated that in their judgment the cultivation 
ton* ° of this plant, the expence of w hich was exceedingly heavy* 
could not be generally carried on. There was alfo evi- 
dence of the defendant’s having bought up very large 
quantities of the commodity to an unufual amount, and 
by making unufual advances of money ; and that he had 
held out language of inducement to other perfons dealing 
in the fame article to w ithhold their (lock from the market 
with a view to a rife in the price. This laft -mentioned 
evidence applied to the 7th count, the only one the proof 
of which was afterwards contefted at the bar, but without 
ciTe£t* 

The defendant’s counfel, by his defire in this as in th$ 
former cafe, difclaimed moving in arreft of judgment or 
for a new trial ; and as the general turn of the arguments 
were fimilar to thofe before urged, it is not necefiary to 
detail them, but only to notice the new matter. 

Lai v y Bendy W r ocd 9 Dauncc y, Clifford \ and Pcaki> for the 
defendant, obferved, that the long cxillcnce of the prac- 
tice of making forehand bargains for hops was in itfelf 
fome argument for their legality; more efpecialJy as many 
aclions have been brought in the fhape of aftions on 
wagers for damages founded on the breach of fuch con- 
tracts, or to compel their execution. This too is aided 
by the confideratioii tint without the help of the fe bargains 
men of moderate capital by whom the market mull be 
generally fupplied could not incur the heavy expence of 
cultivating this plant. 1 The flat. 5 & 6 Ed* 6 . r. 14. f. 3. 
only prohibits the purchafe of growing corn; and there- 
fore 
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fore it may be prefamed that the offence of engroffmg at 
common law by' making fuch bargains was confined to 
grain alone: and the only inftance mentioned of *a judg- 
ment again ft any one for what may he considered as a 
forehand bargain is Ha dh and 9 cafe in 3 Lift. 197. which 
was the cafe of a iale of corn in (lie (Leaf before it was 
threfhed and mcafured. But that was becaufe the article 
fold was otherwife than by meafure, which is the proper 
and ufual method of felling corn *, whereas flops are fold by 
weight, in which there can be no deceit. At any rate it 
cannot be confidered as ingrofling to have made fore- 
hand bargains for 258 acres out of 30,000 acres in cultiva- 
tion of the fame article in the county of Kent alone. And 
if fuch bargains be not illegal, they cannot be laid or given 
in proof as the means to carr*y into effect an illegal in- 
tent. They alfo mentioned fcveral (latutes and cafes to 
{hew that hops were in ufe and the growth encouraged 
long prior to the cafe in 20 Jac . i»{a) y where hops were 
refolved by all the Judges not to be a victual within the 
{ifat. 5 & 6 Ed. 6. f. 14. viz. the 5 & 6 Ed. 6. r. 5. 
5 Udiz. c. 2. 39 Eliz. c» 1, 2. 1 Jtu\ 1. c. 18. A cafe 

in 3 Jar. I. Haft . 78. Barham v. Gooft\ I HI. 14 Jac. 1. 
2 Da, 'iv. Ahr. 596. pi. 3 . Alfo fo far bad; as the 6 Hen. 6. 
there was a petition in parliament againft the ufe of 
hops. 


Erjlhipy GarroWy Gibbs * Scjtt, and Ihtrnfon y in fa p port 
of the profecution, laid that the fuldlauce of tlu: offence 
with which the defendant was charge J in all but the 7th 
count, was the ingrofling a large quantity of hops by buy- 
ing them from various perfons by forehand bargains and 
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©thervvife at a certain price with intent to re-fell them at 
an unreafonable profit or an exorbitant price. This m 
it’s nature is like the offence of monopolizing (a), which 
has never been denied to be highly criminal at common 
law, tending to the ddlrhflion of trade and to the en- 
hancing of the price of commodities to the public. It would 
be abfurd to fuppofe that this power which has been denied 
to the Crown ihould be confidtred as a lawful pra£lice in 
an individual. * For before the flat. 2 1 jac. I. c.3. the pro- 
curing licences from the Crown for a monopoly was an 
offence at common law. j Injh 181. 


Grose J. now puffed fentence upon the defendant ; 
adverting to what he had before faid upon the firft indict- 
ment ; and that it now appeared that the defendant had 
carried on thefe practices to a much greater extent ; and 
that the particular offence of engroffing, which {till remained 
an offence at common law, was calculated to create an ar- 
tificial fcarcity where none exifted in reality, and to 
aggravate that calamity where it did exift. The defend- 
ant was therefore adjudged for this offence to pay a fine 
to the King of 500 /,, and to be further imprifoned in 
the prifon of this Court for three months, to be computed 
after the expiration of his former impiifonmcnt, and fur- 
ther until the fine were paid. 


(«) Vice Skin, 1C9. 
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The King againji Micah Gibbs. 


W r cdt:cJJjy % 
Jan. 28 th. 


y\N indiftment was preferred and found againft the TheSeflions 
defendant at the General Quarter Seflions of the di^bn^veMhc 
Peace for the county of Somerfet ; the firft count of which offcnc? of for* 
“charged that he being a perfon aflefled to certain duties hw » nor 

. . they take co^ni- 

.granted by an aft pafled in the 39 Geo. 3. (c. 13.), intitled, wicoof it as * 
u An aft to repeal the duties impofed by an aft made 
« in the lafi feflion of parliament for granting an aid and 
contribution for the profecution of the war, and to 
t( make more effectual provifion for the like purpofe, by 
iC granting certain duties upon income in lieu of the faid 
« duties/’ by E. R. y J. L and S. D. Efquires, commif- 
fionersTfor the purpofes of the faid lafi-meiitioned aft 5 
and of another aft pafled in the fame year (e. 22.), in titled 
« An aft for extending the time for returning flatc- 
u ments under an aft, &c. (viz. the former aft), and to 
amend the faid aft /’ and of another aft pafled in the 
fame year (r. 42.), intitled t( An aft to enable the com* 
tc mercial commiflioners, appointed to carry into cxecu- 
<( tion certain afts for granting duties upon income, to 
“ extend, the time limited by the faid afts for receiving 
“ returns of income, and for explaining and amending 
u the faid afts /’ and afting in and for the divifion of 
Bath forum in the faid county, and duly authorized in 
that behalf ; and under pretence of thinking hirnfelf 
aggrieved by the faid afleffment ; did afterwards, to wir, 
on the 19th of June 1799, at, &c. appeal from the faid 
afleffment to Sir A. E., P. S., and J. M. R. being com- 
miflioners duly appointed to hear and determine appeals 
relating to the faid duties on income in and for the eaftern 
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diftri£fc of the faid county ; and afterwards, to wit, 0tt 9 
&c. at, See. did appear before ,*he faid laft-mentioned 
commiflioners and prcfecute his faid appeal ; and the de- 
fendant wickedly contriving and intending to deceive the 
faid commiflioners of appeal, and to induce them to 
believe that tiie particulars or his income and of the de- 
ductions claimed by Min from the amount of fuch in- 
come hid been inquired into, examined, and approved 

V 

by cne Richard Eife , then and there being clerk to the 
fa 1 d commi limners by whom the faid afleflrnent had been 
made \ and with an iniquitous and fraudulent intention 
to give efflft to his find appeal, and to evade being finally 
aflefled to the full amount of the duties with which he 
was chargeable in refped of his income, and to defraud 
his majefly of certain duties jullly chargeable upon the 
income of the faid defendant ; on, & c. at, Sec. wijh 
force and arms, at the bottom of a certain piece of paper, 
purporting to be a fchcdule of the particulars of the in- 
come of the faid defendant, did wickedly fubferibe and 
falfcly forge and counterfeit and caufe to be falfely forged 
and counterfeited the letters and initials following ; that 
is to fay, the letters R. E. purporting to be the initials of 
the name of the faid Richard Eifc , then and there being 
clerk to the faid firft-mentioned commiflioners, and to be 
written by the laid Richard Rife ; and did, in further pro- 
fecution of his iniquitous intention aforefaid, then and 
there produce and exhibit to the faid commiflioners of 
appeal the faid piece of paper with the faid letters and 
initials fo falfcly forged and counterfeited thereon, as 
aforefaid, in contempt, &c. and againft the peace, &c. 

The fecond count was the fame as the firft, except that 
it charged that the defendant, intending to induce the 
commiflioners of appeal to believe that certain particulars 

of 
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pf his income and of certain dedu&ions claimed by him 
thereupon, had been examined by the faid Rd. Elfe, 
(not dating who Rd. FJfe was,) and with an iniqtiitous 
and fraudulent intention fo give effeft to his faid appeal, 
and to evade the being finally a defied to the full amount of 
the duties with which he was chargeable in refpeft of his 
income, and to defraud his majefty of certain duties juflly 
chargeable upon the income of the faid Micah Gibbs , on, 
See. at. See. with force and arms a certain piece of 
paper, purporting to be a fchedule of the particulars of 
income of the defendant, whereon were falfely forged 
and counterfeited the letters and initials following ; that 
is to fay, the letters R. E. purporting to be the initials of 
the name of the faid Richard Elfe , then and there being 
clerk to^ the commiflioners for -the purpofe of the faid 
a£te, and to be written by him the faid Richard Elfc , did 
wickedly, unlawfully, and fraudulently publifh and caufe 
to be publifhed, and did in further profecution of his ini- 
quitous intentions aforefaid then and there produce and 
exhibit to the faid commiflioners of appeal the faid piece 
of paper, with the faid letters and initials fo falfely forged 
and counterfeited thereon as aforefaid, he the defendant 
then and there well knowing the faid letters and initials 
fo publifhed us aforefaid to be falfe, forged, and counter- 
feited, in contempt, See. and againft the peace, &c. 

The third count charged that the defendant, being a 
perfon aflefTed to certain duties granted by an a£t pafled 
in the 39 Geo. 3. (c. 13.), intitled, &c. and having appealed 
againft the afleffment made upon him to the faid duties, 
he the faid defendant wickedly contriving and intending to 
deceive certain commiflioners before and by whom fuch 
5?ppe^l was to be heard and determined, in purfuance of 

the 
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1800. the afts in fuch cafe made and provided, and with an ini- 
■- quitous and fraudulent intention to induce the commif- 

; Tbc King ^ 

a painft fioners, by whom fuch appeal was to be heard and deter- 

unsi* joined j n purfuance of the afts in fuch cafe provided, 
to believe that the particulars of the income of the 
faid defendant, and of the deduftions claimed by him 
from the amount of fuch income, had been inquired into 
and examined by one Rd. Elfe> then and there being clerk 
to the comrinffioners by whom fuch afleflments had been 
made, and with an iniquitous intention to give effeft to 
the faid appeal, and to evade the being finally afTeffed to 
the full amount of the duties chargeable upon him in 
refpeft of his income, afterwards, to wit, on, &c. at. See. 
with force and arms, upon a certain piece of paper pur- 
porting to contain the particulars of the income of him 
the faid defendant, and of the deduftions therefrom, did 
wickedly fubferibe and falfely forge and counterfeit the 
letters and initials following, (viz.) the letters R. E . pur- 
porting to be the initials of the name of the faid Rd* El/e , 
in contempt, &c. and againft the peace, &c. 

The fourth count charged that the defendant being af- 
feffed to certain duties granted by an aft pafled in the 
39 Geo. 3. (c. 13.), intitled, &c. and thinking himfelf agr 
grieved thereby, and having appealed therefrom, he the 
defendant wickedly contriving and iniquitoufly intending to 
caufe the amount of the affeffment made upon him to be 
diminifhed, without any jull caufe, afterwards, to wit, on, 
See. at, &c. with force and arms, a certain other piece of 
paper, purporting to contain the particulars of his income, 
and of the deductions by him claimed to be made thereon, 
at the bottom of which faid paper were falfely forged and 
counterfeited the initials of the name of tfic faid Richard 
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Mlfe, then and there being clerk to certain commiflioners by 
whom the afleflment had® been made on the faid defend- 
ant, did wickedly, unlawfully, and fraudulently publifh 
and caufe to be published, he the defendant then and 
before well knowing the faid letters R . E. at the bottom 
of the faid piece of paper fo publ^fhed as aforefaid to be 
fdfe,. forged, and counterfeited, in contempt, &c. and 
‘againft the peace, &c. 

To this indidiment the defendant pleaded not guilty, 
and at the feflions holden for the faid county on the 8th 
O&ober 1800 was found guilty, and judgment was given by 
that Court, that for the offences fpecified in the indidiment 
he (hould be fined 200 /. and be imprifoned for fix calendar 
months and until fuch fine fhouldbe paid. In Michaelmas 
terrft lad the defendant brought a writ of error, and 
afligned the common errors. 

Burrough for the defendant below took feveral objec- 
tions* to the indi£lment $ .1. (which goes to the whole,) 
The fubftantial charge in all the counts, if any, is the 
commiffion of a forgery , an offence which the Quarter 
feflions have no jurifdi&ion to try. In cafes of mifde- 
meanor they can only try breaches of the peace, or fuch 
a&s as have a manifed tendency thereto. The word 
trefpajfes in the commiffion of the peace (a), (the only word 
under which the jurifdidion to try this offence can be 
fuflained, if at all) has always had that conftru&ion. 
2 Hawk. r. 8. f. 38. Wherever the feflions have exer- 
cifed jurifdiQion over any other deferiptiou of mifdemean# 

(a) Vide the Commifllon of the Peaef, fet out in tht 3d vol, of Burr: % 
Jujike, tit. Jhjiias of the Peace- 

or. 
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or, it has been by virtue of particular ftatutes giving thetti 
fuch jurifdiClion in exprefs terms ; as in the inftanceof 
perjtfry, by the flat* 5 Eliz. c. 9. / 9. : and it has been 
long fettled that no indictment for that offence will lie at 
the feflions, unlefs it be laid againft the form of the fta- 
tute ( a ). Now forgery is no more a breach of the peace, 
nor has any more tendency to it, than perjury, Serjeant 
Hawkins in the place above referred to fays exprefsly, 
<c that it hath been of late fettled that juftices of peace 
ff have no jurifdiCtion over forgery or perjury at the com- 
<f monlaw; 0 and then afiigns as the particular reafon, 
that the chief objeCt of their inftitution was t( for the 
<c prefervation of the peace againft perfonal wrongs and 
Cl open violence.” He cites in fupport of his opinion* the 
cafe of The v. Farrington ( b ) as in point. That 

was an indictment found at the feffions for forging a leMer 
in the name of J. S ., and being removed into B. R. by 
certiorari was quafhed, becaufe the Seffions had no jurif- 
diCtion over the offence. Since then it appears that the 
queftion has been at reft, and therefore no fubfequen: au- 
thorities are to be found : but every authority which (hews 
that the Seffions have no cognizance of perjury at common 
law will equally apply to this cafe. There is a good rea- 
fon why that court fhould not have had jurifdiCtion over 
this offence conferred upon it, bccaufe there is none itl 
which fo many intricate queftions arife ; and it is the 
policy of the law to refer all fuch to the cognizance of the 
fuperior courts. But idly, (which alfo goes to the whole 
indictment) No offence of any kind is ftated. In order to 
conftilule an offence there mud be fomething.done* which 


( a ) Vid* Rex v. Sainton, zStra* icSff# 
(£) M. qAmu Salk , 40G. . 
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is calculated to bring a burthen or mifchief upon fomc in- 1806. 
dividual or upon the public. Now the whole charge here 

The King 

confifts in having placed, or forged as it is called, the let- again/! 
ters R J2. at the bottom of a certain fchedule. Then in or- 
der to conflitute criminality in ftich an a£l it mull be (hewn 
that Richard Eft, whofe initials they are fa id to be, had 
fome duty, impoftcl upon him by lornc llutufc, connected 
with the fchedule; and that the commifiioners of appeal 
were bound to take legal notice of Ids flgnature affixed to 
the paper in cjucflicu. And it fhould have been Anted 
that it was the duty of Rh hard Efc to have put his initials 
or (ignaturc to the paper for certain purpofes. On the 
contrary, upon looking into the act it appears that no duty 
whatever is thrown upon this clerk : he is no more than 
a mere agent or abler under tiu> com mi fnoners, and every 
Sti done by the corn nil fd on on is pr.-fumed to be done by 
themfclves perfonalJy, and not fupcrinduced upon the abt 
of the clerk. Now here the firfl count .’lieges the criminal 
intent in putting the initials R. F. to the paper to be this, 
irxt>rder to induce the commifiioners to believe that the 
account had been (i inquired into, examined, and ap- 
<c proved ’ 1 by the faid Richard Fife ; and the fecond and 
third counts are to the like effect : but the putting thofe ini- 
tials with fuch intent is no offence known to the law. Then 
the fourth count for publifhing fuch paper cannot be an 
offence, if the forgery itfelf were not fo. 3 d!y> The 
three firfl: counts charge that the defendant forged the 
initials R . E. purporting to be the initials of the name of 
Richard Elfe . But nothing can be introduced under the 
word purport but what is apparent on the face of the in- 
ftrument, and it could not be apparent on the face of the 
fchedule of the defendant’s income that R . E . meant 
Richard Elfe . This objeblion lias been holden fatal in 

feveral 
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iSoo. feveral cafes of forgery. R. r. Jones (a), R v. Reading (Rj‘ t 
' -R. v. GilchriJ] (r), and laftly in v. F.djaV- (.'/) Qthlj, 

againft Every indi&ment for forgery mud fet out the forged in- 

€nss« ftrnment in words and figures^); fo that after the jury 
have done their office, the Court may be enabled to fee 
upon the face of the indi£tment itfelf whether the forgery 
of fuch an inftrument be a crime, and if fo> of what de- 
gree. The fchcdule itfelf therefore at the bottom of 


(a) Dougl. 30Z. 

(h) This was an indittment tried before Grofc J. at the 0 . B, in 1793% 
charging that the defendant, having in his pofldTi on a bill of exchange, pur- 
porting to be abetted to one J. King by the name and defeription of J. Rin g, 
forged the acceptance 0/ the laid J. King, Sec. Upon reference to the Judges 
in Hil. term 1794, judgment wasarrefttd, becaufe the bill did not purport xo 
be drawn upon J. King . MS. 

(c) This cafe waj tried before Buller J. at the 0. B. Feb . 1795/ and was 

. 

an indittment for forging an order for payment of money, dating thatlt 
“ purported to be diretted to George Lord Kinnaird , iVm. Moreland, and 
Tbos. HammfjUy, bankers, and partners, by the names and deferiptian of 
Meflirs. Ranfot:, Moreland, and Hammcrjlcy," See, After convittion, judg- 
ment was arrefted in Eajlcr term 1795 the advice of all the Judges; bf> 
caufe the word purport imports what appears on the face of the inftru- 
ment. MS. 

This was to the fame eftett. The pri Toner was tried before Thorn- 
Jon B. at the Spring AfTizes 179S for the county of the town of Southampton, 
on an indittment for forging a bill of exchange, charging that the bill pur- 
ported to be diretted to Richd. Down, Hen'y Thornton, John Freer , and Jjbn 
Cornwall Jun. bankers in London, by the name and defeription of Meflis. 
£)own f Tborntcn and Co. bankers, &c. On reference to the Judges in Tritt, 
term 1798 the indittment was holden to be bad on the authority of the 
preceding cafes. MS. 

{c) This was fo ruled in James Mafin' s cafe, who was tried before Buller J* 
at thr Summer Affixes for the county of Northumberland in 1791, on an in** 
dittment for forging a bill of exchange; and afterwards at a conference of 
all the Judge:, in Trinity term 1793 * On the fame principle Lloyd's cafe was 
ruled before a ) the J udges in Trinity term 1767, in the cafe of an indittment 
for fending a threatening letter ; where it was determined that the letter mutt 
be let forth in the ‘indittment. MS, 


which 
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which the letters R» E. were put fhould have been fet 
forth in the indiftment, in order that the Court might fee 
whether it were a fchedule within the meaning of the aft 
of parliament (a). The appeal was not in refpeft of the 
fignature but of the fchedule ifrfelf, therefore the mere fig- 
nature without the fchedule could not have had the effeft 
attributed to it upon the indiftment. 5 tbly y Where a 
ftatute creates a new offence, and at the fame time points 
out a particular method of proceeding, that* method alone 
and no other can be purfued. Now by the (tat. 39 Geo. 3. 
c. 13. f 92. perfons guilty of any fraud of this kind are 
punifhable by being doubly nffeffed. 6thly, The laft count 
ftates that he publiflied the paper knowing the faid letters 
J?, E . at the bottom of the faid paper fo publifhed to be 
forged : and there is nothing before faid in that count of 
*-he letters R.E. except by intendment, as being the initials 
of Richard Elfe; which is not fufficient. 

Ptll contra. Firft, taking the offence charged to be 
th# of forgery properly fo called, no fufficient reafon is 
affigned either by Hawkins (£), or in the cafe of The £j>uecn 
v. Yarrington (e), on which alone Hawkins founds his 

(a) Yet In Wm- TJiick's cal fe, who was tried at Boil ruin Summer Affizes 
I 774, upon an indiftment for pubiifhinj' a forged receipt Jar money with the 
name Stephen Withers^ &c. for the lum of i /. 4 j. , the receipt iifclf only was 
fet forth as follow. : “ 1 8ih March 1773. Received the contents ve by me 
tf Stephen Withers." An i it appearing in evidence that the above was forged 
at the bottom of a certain account, it was objrftcd that the account itfc’.f 
fhould have been fee forth $ otherwife non conftat that the receipt as Rated 
was a receipt for money. But upon reference to alJ the Judges in Michaelmas 
term 1774, they held the indiftment fufficient j for it was laid to be a forged 
receipt for money under the hand of 5 . W. for il. 4 s, and the bill itfclf was 
only evidence to make out that charge. MS. 

{h) 2 Hawk, c , 8, /. 38. * (r) Balk. 406. 
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*8 oo. opinion, why the feflions fhould not take cognizance o( th& 
ThTfCiNo °^ cncc * Eurn{a) ftates that from *he ftat. i Ed. 3., by which 
agn>ft jufticos of the peace were fir ft afligned to keep the peace in 

G I BBS. 

every county, down to thr third year of Queen Elizabeth) their 
jurifdiftion had been from time to time enlarged by a variety 
of ftatutes; about which lartfx thr the form of the com- 
nnfijoti of the peace was ienk'd by Sir Chrijtopher lErey 
G. J. of B. R. and the other Jullices, and has coui:,.n,d 
the fame to this day with little variation. To?:-. p *•/. 
juflices jurifilicHon to punifli offenders ag.du’l any ora.- 
nances and ftatutes for the good of the peace and for the 
quiet rule and government of the people : alfo to inquire 
oi all manner of felonies, trefpaffes^ Sic. and of all other 
crimes and offences of which the justices of the peace 
may or ought lawfully to inquire; with other general 
words to the fame pitrpofe. The fe terms are certain’^ 

1 trge enough to cover the offence of forgery. Hanuiim 1 
himfelf in commenting upon the word trcfpnjes Hates it to 
be of very general extent, and in a large fenfe to compre- 
hend not only nil inferior offences properly and directly 
ngamft the peace, but alfo all others which are fo only by 
conf!ru£hon, as all breaches cf the law are faid to be. 
According to his own definition therefore forgery would 
be included, being conftrutiively a breach of the peace hi- 
afmucli as it is a breach of the law: and the exception 
which he afterwards introduces in refped of forgery is in 
contradict iou to what he had juft before faid. The cafe 
then of The J^jteen v. Twington is the only authority on 
which the pofition ftands, and that is certainly not law to 
the full extent of the do&rine there laid down ; for it is 
there faid that juftices of the peace have no jurifdidlion 
% 

3 Vol 4-5. tit. Juflues eftte Pea.-. *. Of the Ctmmffm, Set. 


over 
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OVcraTTjr oflfence than what is given to them by fome fta- 
tute: but Hawkins (heys many inftances to the contrary; 
and in 4 Com . Dig* tit. JuJlices of the Peace , B. 3 J. it is 
jfaid, c< they may inquire of any thing done to the fraud 
“ or deceit of another.” Now forgery is of that kind ; 
though like other frauds it is no dire£t breach of the peace, 
nor has any immediate tendency thereto ; and Lord C. B. 
Comytis inftances, “ as if a man read a writing to an illi- 
“ terate pcrfon in other words than were written, by 
“ which means he feals it.” For which he cites 1 Sid. 312. 
€f Of. if a man play with falfe dice.” 2 RoL 107. It is 
not difputed that the feflions have jurifdi£tion over cheats, 
which Hawkins (a) defcribes to be “ deceitful practices in 
u . defrauding or endeavouring to defraud another of his 
u known right by means of /ome artful device/* &c. 
That definition includes the prefent cafe. So R . v. 
Brayne , M . 12 Gto . 1. (in the Crown Office) was an in- 
dictment found at the Btijlol feflions for fraudulently ob- 
taining tea in the name of another ; which was removed 
into this court by certiorari, and no objc&ion taken to the 
jurifdi£tion of the feflions. Again, the cafe of R . v* 
Beale , E . 38 Geo. 3. was an indictment againft the de- 
fendant, who was clerk to the agent for the French prison- 
ers of wa* at Porchejlcr Cajlle y for taking bribes in order to 
procure the exchange of fome of them out of their turn* 
This was found at the Hampjhire feflions, and being re- 
moved hither by certiorari the Court inflicted a heavy 
puniihment upon the defendant, without any queftion of 
the jurifdi&ion. The like was the cafe of R. v. Rifpal(b) % 
where the Court held that the feflions had jurifdidtion to 

(tf) I Vol. ch. 71. f. x» (£) 3 Burr. 1310. 
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find an indi&ment for a confpiracy to injure a man’s credit 
by falfely charging him with having taken a quantity of 
hair out of a bag. None of thefe offences were properly 
breaches of the peace or tending thereto. But 2 dly y al- 
though the paper in queftion be called a forged paper or 
inflrument in the indi£hnent, yet that will not conftitute 
the offence a forgery if it be not fo in law. Now this' 
does not come under the legal definition of a forgery, 
which according to Lord Coke in 3 Injl . 168. is properly 
taken when the a£t is done in the name of another perfoti : 
as in R. v. Ward (a), and in R. v. Yarrington , which ap- 
pears by reference to the record in the Crown Office to 
have been a forgery in the name of J. Caruthers , and 
thereby attempting to get a quantity of earthen ware de- 
livered to the defendant. In Robtnfoti* s cafe (£), which 
was an indictment on the flat. 9 Geo. 1. c . 22. for fench 
ing a threatning letter without any name fubferibed there- 
to, it appeared to be figned with the letters R. R. y and this 
was holden not to be the fignature of a name. ( Le 
Blanc J. Can it be contended that forgery cannot «be 
committed by figning the initials of a name, for example, 
as an acceptance on a bill of exchange, which in common 
experience is frequently the cafe r) Perhaps it would be 
fo in that cafe, becaufe the acceptance of bills in that 
manner is fuflicicnt according to the cuftom of merchants;, 
and it would be fuflicicnt to bring the cafe within the 

(*1) 2 Ld. Ray 146 f. ?. i'.ha. 747. 1 Rid- 14?.. 

( 4 ) Leach's frown Cf laft edit. 2 vol. 889. Mr. Juftlee Bull.r , in de- 
livering the opinion of the Judges at the 0. Ji in this cafe laid, « As to the 
lirft objection 3 Whether the letter be with or without a name (the ind;#- 
ment charged ir to be without a name) is a limple fait appearing on the face 
of the letter itfclf. It is figned with the two letters R. R . which are fo far 
from being a name that no man on looking at the letter only can tell whether 
it meant to refer to any name or what that name was," MS, 
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ftatute. But this not being in the name of another, is 1800. 

not a fonrerv at commoh law, but is indiftable as a fraud — 

fo 1 • The King 

upon the revenue, and again ft the aft of parliament which againft 

t G X B US* 

prohibits fuch praftices, and \$ therefore a public cheat 
of which the feflions have cognizance. ( Le Blanc J. 

What was the legal efleft of figning this name to the paper, 
taking it to have been written at length ?) It was calculated 
to (hew that it was the opinion of the clerk to the com- 
miflioners afting in the capacity of their fervant or agent, 
that the defendant was rated too highly. It therefore 
amounts to the fame thing as defrauding the matter by 
making ufe of the fervant’s name to gain credit for a 
falfity. 


Lord* Kenyon C. J. An indiftment for a cheat at 
common law cannot be maintained without fome falfe 
token be made ufe of : a mere fall'e affirmation is not fuf- 
ficient (<?). However the main difficulty to get over in this 
cafe is the want of jurifdiftion in the quarter feflions. I 
have always had a general impreffion on my mind that it 
was a fettled point that forgery was not under the cog- 
nizance of the feflions ; and I rather think it was fo deter- 
mined foon after I came to the bar, though I do not re- 
member the particular cafe. But I am fure it has been 
always fo confidered by the profeffion in my remembrance, 
and I have formerly given opinions to that purpofe. There- 
fore with all the inclination which I feel againft giving 
way to final 1 objeftions, I cannot get over this againft 
exprefs authority and received praftice for fo long time. 
I mud alfo confider this as an indiftment for forgery; it 
is fo ftated in every count : and it is no anfwer to fay that if 


(*) Vide Rex v. Lara , 7 Term Rep, 565* 
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a man be indifted for one offence he may be convi£led 
bccaufe he is guilty of another kirtdred offence. The cafe 
of The H^tteen v. Yarrington (lands fupported by concurrent 
opinions down to the prefent time, and has been a£ed 
upon nearly a century ; it*is now too late to difturb it. 
The offence however is of a very ferious cafe, and no 
blame is imputable to the magiftrates below for what they 
have done, though the judgment cannot be fupported in 
point of law. 

Le Blanc J. Even if the objection to the want of 
jurifdiclion had been removed, it would have been 
found very difficult to have anfwered the other ob- 
jections. 

Per Curiam , Judgment reverfed. 


The King agabifi Barker. 

QIBBS and Bejl moved for a criminal information 
again ft the defendant, who was mayor of the borough 
of Great Yarmouth , upon thefe fa£ts difclofed by affidavit: 
That a warrant of diftrefs iffued on the 20th "of October 
laft under the hand and feal of the defendant againft one 
Jonathan Symonds , by virtue of which his goods were 
taken in execution ; in confequence of which application 
was made on behalf of Symonds to the defendant’s clerk 
for copies of the warrant and of the proceedings on which 
the defendant had granted the fame, which the clerk pro- 
mi led to give on the next day. And accordingly on the 
2 1 ft the clerk furnifhed Symonds with a copy of a con- 
viction, dated 3d October 1800, which was compared- with 

the 
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the original figned by the defendant, then being upon the 180$. 

file of informations an<J other proceedings taken and re- — — . 

u , The Kin 

corded before the defendant during his mayoralty.* 'Lhat againft 

in Irfichculmas term laft Symouds obtained a writ of cer- 

tior.ui directed to the defendant to return the convi&ion 

into this court, in confluence of which tiie defendant 

returned a rtxord of conviction in a different form from 

that of which Sywctids had been furnifheri with a copy; 

which conviction fo return; d purported to bear date on 

the }<i of October 1 do o, although the deponent had reafon 

to believe, from convcrfition with the defendant’s clerk, 

that no conviction had been figned by the defendant againft 

Sy words i ill a fortnight afterwards ; and Synods fw ore 

that he had not been charged with more than one {uch 

offence as that mentioned in the conviction* 

*> 

, )?di4W^nviclion itfelf returned, and the copy which had 
been previoully given to Sywo/ids by the defendant's clerk, 
were both annexed to the affidavit ; and from comparing 
them it appeared that they related to the fame offence, 
committed on the fame day, and under the like circum- 
ftances : but the con welkin returned to this Court was 
drawn out at more length, and in a more formal manner 
than the one from which Syrnonds' s copy had been 
taken. 

It was preflVd againft the defendant that the conduit 
purfued by him upon this occafion tended to much vexa- 
tion and opprefiion againft parties convicted, and was in 
itfelf illegal. That however magiftrates might be indulged 
with a reafonablc time for drawing up their convi£lions 
in proper form, yet when regularly figned and iffued by 
them to the parties, and a£ted upon as fuch by levying a 
diftrefs under them, they ought to be concluded from al* 

Q 4 tering 
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tering them afterwards. That this praflice led the 
parties to incur an unneceffary expence ; as in the prefent 
inftande, where Symottds having been furnifhed with the 
copy of the then form of convi&ion, which was clearly 
bad, was thereby induced to incur the expence of profe- 
cuting a writ of certiorari in order to relieve himfelf 
from it. 


Garronvy on the part of the magiftrate, fuggefted that 
the copy with which Symonds had been furnifhed was 
merely intended as a copy of the minutes of the convic- 
tion ; and that it was the conftant practice of magiftrates 
to proceed in this manner, firft taking down minutes of 
the proceedings on which their judgment was founded, 
and afterwards having them drawn up in form, before 
they were filed of record. 

Lord Kenyon C. J. If the magiftrate has done no 
more than return the conviftion in a more formal fhape, 
inftead of fending it up in the informal manner in which 
it was firft drawn, and fuppofing that the fa£ls as they 
really happened will warrant him in the return he has 
now made, the contrary of which is not imputed, I am of 
opinion that it was not only legal but laudable in him to 
do as he has done, and he would have clone wrong if he 
had a&ed otherwife. it is a matter of conftant experi- 
ence for magiftrates to take minutes of their proceedings, 
without attending to the prccife form of them at the time 
when they pronounce their judgment, to ferve as me- 
morandums for them to draw up a more formal flatement 
of them afterwards to be returned to the feffions ; and it 
is by no means unufual to draw up the convi£lion in point 
of form after the penalty has been levied under the judg- 
ment* 
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anent. Nor is there any legal obje&ion to this method, 
provided the fa&s will Warrant them in dating what they 
jdo* It is no anfv/cr to iay that a party convi&ed may be 
thereby ii-duced to incur an unnecefiary expence in fuing 
out a certiorari to gcd rid of an informal convi&ion ; for 
a mere informality in the manner of drawing up the con- 
viction ought not to be the inducement for removing it 
into this court, but feme fubftantial defeat in the juftice 
and legality of the proceeding itfclf before the magittrate. 

Per Curiam, Rule refufed (a). 


( a ) See the next cafe. 


The King cgcivfi Symonds. 

t he conviftion returned to the writ of certiorari 
mentioned in the lad cafe was founded upon the 
ftat. 7 Geo. i. c. 1 1, am] was as follows ; 

Town and borough of Great Tar mouth in Norfolk . Be 
it remembered, That on the id of October in the 46th 
year of the reign, fee. at Great Tarmouth in the county 
of Norfolk , E . H . in his proper perfon cometh before Sa- 
muel BarkeY Efq. mayor, and one of his majefty’s judices 
pf the peace of our faid lord the king in and for the faid 
borough, and then and there upon his corporal oath 
giveth me the faid mayor to underdand and be informed, 
that J. Symonds, of Great Yarmouth aforefaid, merchant, 
after the 25th of March 1721, to wit, on the 20th Sep- 
tember 1800, did land •within the tonvn of Great Tarmouth , 
f/om out of a wherry, B. S. matter, twelve chaldron of 
coals, for which the rates and duties charged thereon by 
an a& of parliament made in the feventh year. See. 

(7 Geo * 


18$ 

4 

1800. 

The Kin® 
agaitift 
Barker. 


Saturday, 

Feb. 7th. 

Where an aft 
gives power to a 
magi ft rate on a 
fummary con- 
viftion to award 
the reaforuble 
charges of tak- 
ing a diftrefs, he 
mud afeerta'm 
the amount in 
the conviftion ; 
and an adjudica- 
tion ihar the de- 
fendant /hall pay 
the rcajonable 
charges of the 
levy is bad. 
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(7 Geo. I. c . 11.) bat! not been paid, without a certificate 
in writing being given to the fa id f. S. by the collector or 
receiver of the laid rates and duties for leave to land or 
bring the faicl twelve chaldrons of coals into the laid town; 
contrary to the form of the ftatute in that calc made and 
provided, whereby the faid J. S. hath forfeited the fum 
of 20J*. for every chaldron of the faid coals fo brought 
into the faid town as a fore laid, amounting in the 
whole to the fum of 12/., over and above the rates 
and duties by faid act charged on faid coals, one 
moiety thereof to the ufe of the informer, and the 
other moiety to the ufe of the poor of the find pari Hi 
of Great Yarmouth , &c. ( The conviction then pro- 

ceeded to ft ate in the ufual form the fummons to the 
defendant to appear mid anfwcr the charge ; his 
appearance, &c. and confeflion. It then ;) 

It is therefore adjudged by me the faid mayor, upon 
the free and voluntary confeflion of the faid J. S* 
that all and fingular the matters and things contained 
in the faid information are true 4 and thereupon I the 
faid mayor, on the faid 3d of October in the year aforc- 
laid, at Great Yarmouth aforefaid, in the county afore - 
faid, do convift the faid J. S. of the faid offence in and 
by the faid information charged againft him, and lie the 
faid j. 5 . is hereby convicted thereof by me the faid mayor, 
upon his own free and voluntary confeflion, according to 
the form of the ftatute in fuch cafe made and provided ; 
and I do adjudge that the faid 'Jonathan Syviotids for the 
offence aforefaid hath forfeited the fum of 20 (hillings for 
every chaldron of faid coals, amounting in the whole to 
the fum of 12 /., over and above the rates and duties by 
faid a <51 charged on faid coals, together with the reafonable 
charges of recovering the fame : and I do adjudge that one 

half 
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half of the faid fum of 12/. be paid to the faid informer 
£ m H. and the other hsfif of the faid fum of 12 /. be paid 
to the poor of the parifli of Great Yarmouth aforefaid, ac- 
cording to the form o£ the ftatute in fuch cafe made and 
provided. In witnefs whereof &c. 

S. Barker . (L. S.) 


* 9 ! 
1 800. 


The Kmc 

Aga\nfi 

SYM0JT99* 


Gibbs and 2?g/?obje£ted, 1. That the convicting, magiflrate 
is ftated to be a juftice of peace for the borough of Great 
Yarmouth , and the offence is alleged to have been com- 
mitted within the town of Great Yarmouth , and non con- 
flat that the borough is co-extenfive with the town, and 
that the magidrate had cognizance of the offence, 2. The 
penalty is to be given half to the informer and half to the 
poor of the parifli where the offence is committed. But 
here the latter moiety is given to the poor of the faid 
parifh of Great Yarmouth , which parifli is not named be- 
fore, and non condat that the offence was committed 
there ; neither is the parifli dated to be within the county 
of Norfolk . 3. The magidrate adjudges to the informer 

the reafonable charges of recovering the penalty, and does 
not afcertain what the fum (hall be ( a ). 

Garrow contra admitted that the lad objection was 
fatal ; though the datute on which the convi&ion was 
founded gives power to the convi&ing magidrate to 

(a) The aft in queftion (f. 5.) enables the mayor of Yarmouth tocaufe the 
penalties to be levied by dlftrefs, « together with the reafonable charge* 

« of taking and keeping fuch dirtrefs,” &c, See Rex v. Hall , Cowp, 60. 
where the conviftion was quaOxcd on the fame objeftion. 


order 
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*fhurfday, 

"Jan. 29th. 

After a bargain 
and fale of a 
ftnek of hay be* 
tween the parties 
on the Ip >t, evi- 
dence that the 
vendee adluallv 
fold part of it to 
another peifon 
(by whom, tho* 
33 -unit the ven- 
dee's approba- 
tion, itwai taken 
away) i$ fufti- 
cicnt to warrant 
the jury in find- 
ing a delivery to 
and acceptance 
by the vendee, 
thereby taking 
the cafe out of 
the ftatute of 
frauds. 


order the cofts and charges of levying the diftrefs to be 
paid by the defendant. 

The Court were of that opinion, land 

Quafhed the Convi&ion, 


Chaplin ngainjt Rogers. 

| N an afiion for goods fold and delivered, the cafe 
proved was, that the parties being together in the 
plaintiff’s farm yard, the defendant, after fome objections 
and doubts upon the quality of a (tack of hay (particularly 
the infide part) then (landing in the yard, agreed to take 
it at 2 /. 6d. per hundred^ weight. Soon after he fent a 
farmer to look at it, whole opinion was unfavourable. 
But about two months afterwards another farmer of the 
name of Loft agreed with the defendant for the purchafe 
of fome of this hay (till (landing untouched in the plain- 
tiff's yard, and the defendant told Loft to go there £nd 
afk what condition it was in, faying he had only agreed 
for it if it were good. The plaintiff having informed 
Loft it was in a good (late, he agreed to give the defend- 
ant 3 s. 9J. per cwt. for it, the defendant having told hina 
that he had agreed to give the plaintiff 3 s. 6d, for it. 
Loft thereupon brought away thirty-fix hundred weight; 
but this latter faCl was without the knowledge and againft 
the direClion of the defendant. There was a contrariety 
of evidence as to the quality of the hay when the (lack 
was afterwards cut. At the trial before Hotham B. on the 
lafl Norfolk circuit, Sellon Serjt. for the defendant obje&ed 
that the contraCl of fgtle was fraudulent and void by the 
ftatute of frauds, being for the fale of a commodity no 

part 
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part of which was delivered, and of which there was, no 
acceptance by the defendant. But the learned Judge left 
it to the jury to decide whether the fale had been*fraud- 
ulent, and whether tinder the circumftances there had 
been an acceptance by the defendant ; and they found for 
the plaintiff on both points, and gave him 50/. damages, 
being the value of the hay at the price agreed for. * In 
the laft term a rule was obtained calling on the plaintiff to 
ifhew caufe why the verdift fhould not be fet afide and a 
new trial had, on the grounds that the learned Judge had 
left that as a queftion of fa£t to the jury, which' he him* 
felf ought to have decided as an obje&ion in point of law 
anting on the ftatute of frauds ; and becaufe the evidence 
did not warrant the verdict. 

Wr[hn n£w (hewed caufe. The obje&ions may either 
be regarded as anting upon the ftatute of frauds ( a ), or 
upon the form of the count for goods fold and delivered* 
which requires proof of a delivery as well as a fale. Now 
there was fufficient evidence of a delivery to and accept- 
ance by the defendant, and the jury having found the fa£t 
with the plaintiff, the cafe is taken out of the ftatute of 
frauds. The bulk of the commodity purchafed precluded 
any atlual delivery of it ; but that which took place was 
tantamount to it. Both parties were upon the fpot at the 
time, and confulered the bargain as concluded, and the 
ftack in the poffdlion of the defendant. The defendant 
afterwards afted upon it as fuch, and fold part of it to 
another perfon, which is evidence in itfelf of his having 
taken poffeflion of it. Betides, that perfon attually removed 
part of it away ; and though this is ftated to have been 


m 

1 800. 

Cmayuk 

Rooftas* 


(*) 29 Cir. a. f. | ./ 17, 


againft 
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againft the defendant's diredion, yet that cannot avail at 
between thefe parties, with refped to whom Left mud be 
confidcred as the defendant's agent adting within the fcope 
of his authority, the excefs being Without the knowledge 
of the plaintiff. The queflion of fraud left to the jury 
was as to the exiftence of any fraud in fad*% 

Q arrow contra. The form of the declaration required 
proof of a delivery in fact of the goods, otherwife the 
count for goods bargained and fold would be ufelefs. 
Though the jury were the proper judges how far the 
plaintiff had been guilty of any fraud in fa£l, yet the judge 
ought to have decided upon the queflion of law fubmitted to 
him, whether upon the cafe proved it did not fall within 
the fiatute of frauds. 

Lord Kenyon C. J. It is of great confequence to pre- 
ferve unimpaired the fevcral provifions of the ftatute of 
frauds, which is one of the wifefl laws in our ftatute 
book. My opinion will not infringe upon it ; for .here 
the report Hates that the queflion was fpecifically left to 
the jury whether or not there were an acceptance of the 
hay by the defendant, and they have found that there 
was, which puts an end to any queflion of law. I do not 
mean to difrurb the fettled conftrudtion of the ftatute, 
that in order to take a contrail for the fale of goods of 
this value out of it there mull either be a part delivery of 
the thing or a part payment of the confideration, or the 
agreement mufl be reduced to writing in the manner 
therein fpecified. But I am not fatisfied ill this cafe that 
the jury have not done rightly in finding the fad* of a 
delivery. Where goods are ponderous, and incapable as 
here of being handed over from one to another, there need 


not 
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not be an *aual delivery 5 but it may be done by that i860, 
■which is tantamount, fcxch as the delivery of the key of a — — 

warehoufe iu which thC goods are lodged, or by cfelivery 
of other indicia of property. Now here the defendant ltoGti8 * 
dealt with this commodity aft&r wards as if it were in his 
a&ual po fie Hi on 5 for he fold part of it to another perfon. 

Therefore as upon the whole juftice has been done, the 
verdift ought to ftand. 

The other Judges agreed that there was fufficicnt evi- 
dence of a delivery to and acceptance by the defendant to 
leave to the jury. 

R ule difcharged. 


WrADE qu: tarn cgalnfi Wilson. 


pay, 

'j a n . iyih. 


r JplIIS was an action of debt for penalties on the flat. 

1 2 Shin, Jl, 2* r. 16. for taking more than legal 
intereiT for the loan of money. The 8th count, on which 
alone the verdict was taken for the phintifF, dated that 
the defendant after the 29th September 1714, to wit, on 
the 4th of April 17(28, at Thirfh in the county of York , 
did lend to # onc C> Goulton the funi of 600/., to be repaid 
by the faid C. G. to the defendant at the expiration of one 
year then next following, for the forbearance of which 
faid lad-mentioned fum of 600/. for that time it was then 


Upon a contra& 
to forbear 6co/. 
for a year, re- 
ferving i rut re it 
ar the rare of 
5 per cent., for 
which a premi- 
um was paid in 
the fir ft inftancc, 
the ufury is com- 
plete upon the 
lender s receiv- 
ing any part of 
the growing in- 
teiclt within the 
year. The con- 
trail may be laid 
as for a forbear- 


and there agreed by and between the f<iid C . G. and the a f ce ro A ' 

° J al.mc, who was 

defendant that the defendant fhonld be paid intereft at the rhe real dcl,tor * 

* although I?, had 

rate of 5/. for the forbearing of 100L for a year over and joined with him 

, . in the fecurity 

bofides the premium hereafter mentioned of ten guineas ^ given to the 
and the defendant after the faid 29th September 1714, to tcindehJd 

B , and B. ro €• , 

and C, qgree for an u furious confidcration ro accept A for hii Lbfor inftcad of B , this mn be 
laid to be Jin n furious lorn of lb much Iron* C. to A, 


3 


wit. 
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wit, on the 4th of April 1798, at, &c. corruptly toofc,- 
accepted, and received of the fai^l C. G . the fum of ten 
guineas as and by way of a premium for the faid loan and 
forbearance of the laft-mentioned tfoo/., for the time in 
that behalf aforefaid, and afterwards, to wit, on I2th 
October 1 798, at, &c. corruptly took, accepted, and received 
of the faid C . G . the further fum of 15/. for the forbearing 
of the laft-mentioned fum of 60© L from the faid time of 
lending thereof until the 4th oiOfioberm that year, and as and 
by way of intereft for that fum for that time •, and the plaintiff 
further fays, that the defendant by taking, accepting, and 
receiving the faid laft-mentioned fums of ten guineas and 
15/. as aforefaid, and for the caufe in that behalf afore- 
faid, corruptly took, accepted, and received of the faid 
C. G. for the forbearing of the faid laft-mentioned 600/. 
from the faid time of the faid lending theyr^pf until the 
faid 4th of Oftober in the year laft aforefaid more than at 
the rate of 5/. for the forbearing of 100/. for a year con- 
trary to the form of the ftatute, whereby, & c. To this 
♦here was a plea of the general ifliie. 

At the trial at the laft aflizes at York before Chambre B. 
the fafts fo far as they relate to the ufury alleged in the 
8th count were fhortly thefe. Goulton % therein mentioned, 
owed one Flint oft 600 L on bond, and Flintoft and his fon 
were indebted to the defendant in 1200/. on their pro- 
mifiory note. Flintoft not being able to pay the defend- 
ant more than half of his debt cn account of Goulton's 
default to him, it was agreed between' the refpe&ive parties 
at a meeting held for the purpofe at Eafwgwold on the 4th 
ell April 1798, that the defendant fhould accept Goultofi 
and another perfon qf the name of Yates by way of furety 
for him as his (the defendant’s) debtors for the remain- 
ing 
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Jng 600/I ihftead of Flintoft; the defendant however fay- 1801. 
injr that he would only/? lend Goulton the money for one 
year, which was agreed* to. Accordingly Goulton and Tates f gaw ^ 
gave their promiflory note of that date, whereby they jointly 
and feparately promifed to pay*to the defendant or order 
600L on demand for value received, with interefl after the 
rate of 5/. per cent, per annum; and the defendant at the 
fame time received from Goulton ten guineas by way of pre- 
mium. Flititoft however having omitted to bring Goulton 9 % 
bond with him, it was agreed that the old fecurities fliould 
be delivered up the next day at Thirjk, at which time and 
place Gault on's bond to Flintoft and Flintoft ' s note for the 
original debt or 1200/. to the defendant were refpe&ively 
delivered up and cancelled. On the 12th of October fol- 
lowing the defendant received 15'/. for half a year’s interefl 
on* GoultoritTfioiz ; and at the end of the twelvemonth re- 
ceived the other half year’s interefl. The aftion was 
commenced as of the 6th of November 1 798. 

It was objected principally, that the loan being for a 
yeat and the premium paid for that time, the ufury was 
not complete till the end of the year when the whole in- 
tereft was received in addition to the premium. But the 
learned Judge over-ruled the objeflion, being of opinion 
that as loon* as the defendant received interefl at five per 
cent, for the firfl half year in addition to the premium, a 
moiety of which at lead was applicable to that half year, 
he had received more than after the rate of legal interefl 
for half a year, and confequently that the offence was then 
complete. It was next objected that tire cafe proved did 
not apply to the count ; that there was no loan of money, 
as ftated, none having been paid to or received by Goulton ; 
and that the making himfelf the debtor inftcad of Flintoft 
and giving his own note for the money did not ccnftimte a 
Vol. I. J? loan. 
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i8or. loan, though it might hare been laid as a corrupt contract : 

or if it did conftitute a loan it was not fuch to Goulton 
am alone but to him and Tates who joined in the fccurity* 
Witsow. ^ nc j j t was f ur ther objected that tile loan was improperly 
dated to be on the 4th of 'April 1798, the time when the 
agreement was made, and the note given by Goulton and 
Tates to the defendant, for that they did not take effect 
till the next day, the 5th, when the original fccurity given 
by the Flintofts for 1 200/. and the fccurity given by Goul- 
ton to Flintoft were cancelled. The learned Judge how- 
ever was of opinion that a loan to Goulton was fufficiently 
proved \ that Tates was merely a furety for the payment of 
the money ; and that the contract took dFcdl from the 4th 
of April > the time when it was made, and was not fufpend- 
ed till the next day, the only reafon for not cancelling the 
other fccurities on the 4th being the neglctbrjf the parties 
to bring them to the place. Accordingly the jury (by the 
advice of the Court) found a verdidi for the plaintiff on 
the 8th count, being the count belt adapted to the proof. 

Thefe objections were urged again upon a rule to (hew 
caufc why there fhould not be a new trial j againft 
which 

Holroyd was now to have (hewn caufc in fupport of the 
verdidl ; but the Court defired to hear the counfcl on the 
other fide. 

Law and Wood in fupport of the rule. jJI 9 The ufuri- 
ous contract laid is for a loan of money from the defend- 
ant to Goulton i but it was not a money tranfadtion ; it 
was a mere fubftitution of one debtor for another, of 
Goulton for Flintoft . 2 dly, If it were a loan of money by 


con** 
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conftrufliori of law, at any rate it did not become fuch till 
the exchange of the fecflrities, which was not till the 5th 
of April , whereas it isflaid that the ufurious in t ere Pc was 
taken for forbearance from the 4th. Till the adlual ex- 
change took place the original debts from Goulton to Flirt* 
tofty and from Flintoft to the defendant continued in force; 
for it was not in the contemplation of the parties that 
Goulton and Flintoft ftiould both be indebted to the defends 
ant for the fame loan at the fame time. Therefore though 
Goulion's note was given to the defendant on the 4th, yet 
it was not to take effe£t till the other fecurities were given 
up in lieu of which it was received. 3 dlyy Suppofing it to 
be a loan, which was to commence on the 4th of Aprils 
yet the contraft to forbear being laid to be for a year, till 
that time was expired there was 'a locus penitentiary and the 
ufufy was nJfTbmplete. The premium was entire, and is 
alleged to have been received for the whole year ; then it 
could not be apportioned and part of it tacked to the half 
year’s intereft. The money received including the pre- 
mium is lefs than legal intereft for the whole year on the 
fum advanced : under fuch an agreement the ufury could 
not be complete till more than 30/. had been received. 
In Fijher q. t. v. Beafity [a] a premium was taken in the 
firft inftance for the forbearance of a loan for fix months, 
referving intereft ; Lord Mansfield nonfuited the plaintiff 
at the trial, C' .c- iving that the ufury was comple!eon the 
taking of the premium, and that the time for bringing the 
a&ion was elapfed •, but the Court afterwards held that the 
ufury was not complete till the half year’s intereft was re- 
ceived, which together with the premium amounted to 
more than 5 per cent. There the intereft was referved at 

(a) Dsugu 235. 
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the end of the half year, but here the intereft was refervetf 
yearly ; therefore upon the fame principle the ufury was 
not committed till the whole year’s intereft had been re- 
ceived, amounting together with the premium to more 
than lawful intereft. 4 thly, The fecurity was given by 
Tates and Goulton jointly as well as feverally ; the contraCfc 
therefore was to forbear to both, and a forbearance by the 
defendant to one only would not have been a compliance 
with it. Then the proof does not fuftain the count, which 
lays it to be a contraCt to forbear to one only. 


Lord Kenyon C. J. There is no weight in any of the 
objections. This was in fubftance a loan of money from 
the defendant to Goulton, although the ceremony of hand- 
ing the money over from the one to the other di4not take 
place. But the loan originally advancecht^i 7 /*//^// was 
by agreement transferred to Goulton . This tranfaCtion 
took place on the 4th of April , when the note was given, 
and on that day it was agreed that the old fecurities fhould 
be given up, though it was not actually done till the next 
day, the parties not having them ready at the place. The ob- 
jection proceeds upon an affumption of faCt not v/ell found- 
ed. The cafe QlFiJherg. t . v. Beajlcy does not apply , for there 
the only queftion was, Whether the ufury were complete 
before the party had received any intereft at all, the amount 
of the premium being within the legal rate of intereft. 
But here the party having ten guineas premium in hand, 
and intereft accruing from day to day, actually received 
intereft qua intereft for half a year, which made what he 
received upon the whole amount to more than lawful in- 
tereft for that time upon the fum lent. It is impoffible 
»pon this ftatement not to fay that the ufury was complete 
when the half year’s intereft was received. And this 
9 agree* 
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agrees with the charge, which is, that by taking the prer 
mium of ten guineas for the loan in the firft inftance, and 
by afterwards taking imL for the forbearing of 600 /. 
from the 4th of April tf the 4th of OElober , the defendant 
corruptly took more than at the rate of five per cent., 
which is an undeniable conclufion, and according to th$ 
real fa£l. 

Grose J. declared himfelf of the fame opinion. 

Lawrence J. The argument is, that the contra£l 
being for forbearance of the principal for a year, and 
intereft being referved yearly, therefore there could be no 
ufury committed till the end of the year : and it is fup- 
pofed that the cafe of Fijher v. Beajley is an authority for 
that pofition. But that is not the cafe here-, for the con- 
trail is {fated to be for the forbearance of the loan for a 
‘•year, with intereft to be paid at the rate of 5 per cent. ; it 
is not dated that the defendant was to wait for his intereft 
till the end of the year; iut it was to accrue, as by law it 
doeSf de die in diem. Therefore after the receipt of the 
premium as foon as any Intereft as fuch was paid on the 
loan, though but for a day, it would conftitute ufury. 
The parties themfelves did not confider that intereft was 
not due till the end of the year, for it was actually paid by 
the one and received by the other at the end of the firft 
half year without obje&ion. Here then is a premium 
paid of ten guineas at firft which was to run through the 
whole year, and intereft accruing daily on the principal 
fum, the defendant a&ually received intereft for the firft 
half year, which together with what he had before re- 
ceived by way of premium amounts to more than legal 
intereft. That immediately conftituted ufury.. As to the 
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C6ntra£t being to forbear to both Goulton and Tates, that it 
not ftri£tly fo; the contrail was to forbear to Goulton 
only, though Tates was required t^f join in the note by way 
of fecurity. 

LeBlanc J. This muft certainly be taken to be a 
loan of money from the defendant to Goulton on the 4th 
of April ; for Goulton being indebted to Fhntoft, and this 
latter to the defendant for money before advanced, it was 
on that day agreed that the defendant fhould accept GouU 
ton as Iris debtor in facisfaition of fo much money as 
' Flintoft owed him ; for which purpofe Goulton was to give 
the defendant a new fecurity, and the old ones were to be 
cancelled. Goulton accordingly gave his note for the 
amount; and from that day intend ceafed to run upon 
the old fecurities, and they would then hav^Wen delivered 
up but for the accident of their having been left behind. 
Then the premium was given upon an agreement to 
forbear from the 4th of April nie funi of 60c /. with 
intereft at the rate of 5/. per cent. And it is next'ob- 
jeiled that the premium is not to be apportioned to any 
part of the growing inured, becaufe it is faid that it 
did not accrue till the end of the year ; and yet the 
defendant received it as growing intereft at the end of 
the fir ft half year. But I am of opinion that at leaft 
one moiety of the premium is to be apportioned to 
the half yeai’s intereft which was received; and that 
the true fpirit of the agreement was that the premium 
■was to run through the whole year in proportion as the 
intcreft accrued : and thertiore upon the whole I think 
the contract proved fuftains the count, and that the 

ufury 
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ufgry was complete when the fit ft half year’s intereft 
was paid. 

Rule difeharged (a). 
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Vide Lloyd qut tam v IVilliaYni , \TVtf. 250. More than legal intereft 
being taken in advance lor a certain time, the ufury was holden to be complete 
on the receipt of the money, and not'at the expiration of the time for which 
the forbearance was agreed to be. 


Rawson and Others agahijl Johnson. 


Saturday, 
Jan. 31ft. 


*jpHIS was an a£iion on the enfe, to recover damages 
for the breach of a contract, whereby the defendant 
undertook to fell and deliver to^fhe pfalnTTHs a certain 
quantity of malt at a given pripe. This was laid differ- 
ently in different counts, and at the trial at the laft aflizes 
at Tori the plaintiff obtained a verdict, which was entered 
generally on all the counts. The two firft counts, in 
which was averred a part delivery of the malt, were ad- 
mitted to be good *, but a rule was obtained calling on 
the plaintiffs to {hew cavife why the judgment ftiould not 
be arrelled for the defeat of the third count, in only 
averring areadinefs and willingnd's in the plaintiffs to pay 
for the malt, and not averring the afluai tender of the 
price agreed upon. The count in queftion was as follows; 


In an a£Hon for 
the non- delivery 
of malt, which 
the defendant 
had undertaken 
to deliver on re- 
q ue It ar a certain 
price, it is fuffi- 
cicnt for the 
plaintiff' in his 
declaration to 
aver fuch re- 
qadt, and that 
he was ready and 
willing to receive 
the rmlt v»nd to 
pay for it accord* 
ing to the terms 
of the fale, but 
th.it the defend* 
ant refufed to 
deliver it, with* 
out averring an 
achul ' under of 
the price. 


And whereas alfo afterwards, to wit, on the 1 2th of 
November 1799* to wit, at Leeds in the county of Tcrk, in 
confideration that the plaintiffs, at the initance and re- 
queft of the defendant, had then and there bought of the 
defendant a certain large quantity (to wit) 100 quarters of 
malt, at and for a certain price then and there agreed 

P 4 upon 
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igpl. upon between them, he the defendant undertook and 
1 ' T then and there faithfully promifed the plaintiffs well and 

Rawson and . . 

others truly tp deliver to them the faidVioo quarters of malt 

oga’wji } 

Johnson. whenever he the defendant fhouM be thereunto after- 
wards requefted ; and the , plain tiffs in fa£t fay, that al- 
though the defendant afterwards, to wit, on, &c. at, &c. 
requcfled the defendant to deliver to them the faid lad- 
mentioned 100 quarters of malt, and were then and there 
really and •willing to pay the /aid defendant for the fame , ac- 
cording to the terms of the faid fale, and although the 
plaintiffs were then and there ready and willing and offered 
to accept and receive the faid lad-mentioned 100 quarters 
of malt of and from the laid defendant, yet the defendant, 
not regarding hi\ faid lad-mentioned promife, £<c. did not, 
when he was requeue J^as afore faid, or at any other time 
before or fince, ddiven to the plaintiffs j^ie find la ft- 
mentioned loo quarters of malt, or any part thereof, but 
hath hitherto wholly refufed and ftili doth refufe, where- 
by* &c. 


Law and Lambc, {hewed canfe agawift the rule. The 
two fird counts are out of the qudlion, becaufe there 
being an averment of a part-delivery of the malt without 
payment, and the contract dated being entire, the defend- 
ant is precluded from faying that fuch a delivery of the 
reft ought not to have been made, cr that the payment 
was a condition precedent. As to the third count, the 
averment that the plaintiffs were ready to pay the defend- 
ant is fufilcient ; and diftinguifhes this from the cafe of 
Morion v. Lamb {a), where the opinion of the Court 
turned upon the want of fuch an averment. A readme]} 

[a) ■/ Ttrm Ref. jif. 
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to pay implies an ability as well as a willingnefs to do the 
aft ; and it could only be fatisfied in proof by fhewing 
that the plaintiffs had |he money by them to pay £or the 
malt if the defendant find been ready to deliver it. The 
cafe cited was Stronger than tfce prefent, becaufe there a 
particular time was fixed, fo that a formal tender might 
more eafily have been made ; but even there fome of the 
Judges thought that an averment of this fort would have 
done ; whereas here no time being mentioned, a perform- 
ance of the contract: by the defendant within any reafon- 
able time would have been fufficient; and a tender by 
the plaintiffs could not be neceffary till the defendant 
might be expefted to be ready to do the aft L/f. It is not 
required in all cafes to make an aftu&lr tender, where 
from the nature of the thing it nugatory. In 

Merrh V Rone (£), which wayfinally decided in the 
Houfe of Lords, the agreement was, that in confideratioq 
of 250/. paid to the defendant he was to transfer certaiq 
(lock to the plaintiff before a certain day, within three 
days after demand in writing, upon payment of the fur- 
ther fum of 9000/. The plaintiff averred that he ap- 
pointed one J. M. to demand the flock and pay the 
price, that the defendant was required by note in writing 
to transfer, the flock on a certain day, when J, M. at- 
tended all the while the books were open, but that the 
defendant did not appear to transfer, &c. It was ob- 
jected (inter alia) that the plaintiff fhould have (hewn that 
he had the money there to have paid on the transfer; but 
Lord C. J. Pratt faid, “ the payment of the money is no 
Ci condition precedent, but a concurrent aft ; and if thede- 
<s fendant had been there the plaintiff muft have laid down 
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i€bi. “ his money, though not fo as to part with it till the 
* ' . “ transfer.” And the Court afterwards faid, “ as to the 

°ther8 « plaintiff’s not flicwing a tender, Hire think that ought to 
Johnson, come from the defendant by way of cxcufe, that he 
fC was there ready to have ‘transferred if the plaintiff had 
tc been there to have paid the money.” The ground 
therefore of the determination was, that as the a£lual 
performance of the a£t was disappointed by the party’s 
non-appearance, fuch performance in fa£l was unne- 
ccfiary. So here, it being uncertain when the defendant 
would be ready to deliver the malt, it could not be necef- 
fary that the plaintiffs ffiould carry the money conftantly 
with them. Reticles, it is averred that the defendant re- 
fufed to deliver rhe mult, and a refufal to deliver generally 
where no time is hied!* for the delivery is a renunciation 
of the contract, and d fpenfes with a tender. All the 
cafes cited in Morioft v. Lamb , in fupport of the neccf- 
fity of a Uriel averment of a tender, were cafes upon 
demurrer, except the cafe of Callonel v. Briggs (a), which 
was only a nifi prius decifion. But this being after ver- 
di£l, every thing will be intended that was neceffary to 
fupport the facts laid in the declaration ; and therefore it 
muff: now be prefumed either that the plaintiffs were pre- 
pared to have paid the money on the lpot if the defend- 
ant had been ready to deliver the malt, or that he refufei 
to do fo, in which cafe no tender was neceffary. If a 
party fay he will not receive the money, that has been 
ruled to difpenfe with the neceffity of a tender. So here 
a general refufal to deliver the malt is the fame in effect. 
The objeftion to the fufficiency of this averment may be 
refolved into this, that the defendant had a right to re- 

ftf) Salk, it 3. 
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quire the plaintiffs’ money to be paid to him firft, and 
then he might determine whether or not to deliver the 
malt. In covenant fo| non-payment of rent it is fufficient 
to aver that the tenant was on the land the la it day ready 
to pay, but that nobody was there to receive it on the 
part of the landlord ; but there never is any averment in 
fuch cafe that he tendered it. 

Holrcyd contra. Where mutual a£ls are to be done, one 
party cannot maintain an a£lion againft the other for non- 
performance without averring either an actual perform- 
ance or a direct tender or offer to perform h^s own part. 

The cafe of Morton v. Lamb onlv decided that a de- 

/ 

clartion without fuch an averment was b.yi : ;^1 Lawrence 
J. there faiJ, that the phiiniffc-ratift cither aver perform- 
ance or a tender *, and that is me refult of all the cafes 
collefted in the report of that cafe. It was expretsly fo 
decided by Lord Holt in Call on el v. Briggs (a •, alfo in 
^Thorpe v. Thorpe (b), Klngjhn v. Prejlon 7), and Goodifon 
\,*Nutin (d)* It is not enough to be ready and willing 
to pay unlcfs that be made known to the other party ; 
this may be done without a&ualJy parting with the mo- 
ney, which is not neceffary, according to what was faid in 
Merrit w.*Rane, unlcfs the defendant had been ready to 
have delivered the malt at the fame time ; but fuch a 
readme fs amounts to a tender, arid ought to be fo pleaded. 
It is different, as in that cafe, where an a€t is to be done 
at a particular time and place, there if the party does not 
attend, a tender is impoffible, and therefore not neceffary 
to be ftiewn j but fuch non-attendance mull be pleaded 
in order to excufe the neceflity of the tender. 

(a) Sail. 1 1 3. (b)' lb. 17J. 

(0 Dougin 688 . [d) 4 Term Ref. 761 . 
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1891. Lord Kenyon C. J. However technical rules are M 

~~ be attended to, and in fome cafes cannot be difpenfed 

IIaw^cn and 

others with, yet in adminiftering juflice we muft not lofe fight 

Johnson. of common fenfe, and the common \ r enfe of this cafe will 

not be found to militate againfl any rule of law. No 
doubt can be entertained how this cafe fhould be de- 
cided ; one man agrees to do a certain a£l in confideration 
of another man doing another a£t ; thea£ls are ro be done 
at the fame time and place ; one of the parties goes there 
intending to do his part, and the other flays away alto- 
gether; the former is obliged to bring his a£lion for this 
breach of the agreement, and he pleads according to the 
truth of the fa^l, that he was at the time and place ap- 
pointed ready to^liave received the other’s goods and to 
have paid the fFipuiTOfd^orjce for them, which is all that 
lie was bound to do, and* that nobody was there on the 
part of the defendant, or that the goods were not there 
ready to be delivered : would it be any anfwer to fay that 
ho ought to have pleaded a tender of the money ? Noiv 
this cafe is the fame in efle£fc : the defendant undertook 
jo deliver the malt when he fhould be requefted, and the 
pijiutiffh plead that they made the requeft to him, and 
were ready and willing to have accepted and paid for it, 
but that he did not deliver it when requefted, .or at any 
other time, but refufed fo to do. To be fure under this 
averment the plaintiffs muft have proved that they were 
prepared to tender and pay the money if the defendant 
had been ready to have received it and to have delivered the 
goods : but it cannot be neceffary in order to, entitle them 
to maintain their action that they fhould have gone 
through the ufelefs ceremony of laying the money down in 
order to take it up again. It would 'be repugnant to 
common fenfe to require it. It is reported ia the cafe of 

tyforicq 
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Morton v, Lamb , that I faid that the plaintiff (hould have 
averred a performance or a readittcfs to perform his part of 
the contra£l ; I do nut doubt that I faid fo, and I flill 
think it was rightly faid : and if fo it would decide this 
cafe. However, if it were ndeeffary I fee no reafon why 
we (hould not avail ourfclves of another argument urged 
at the bar, namely, that this is after verdidt, when every 
thing may be prefumed to have been proved which was nc- 
cefiary to fuftain the declaration. It is true that a verdidb 
will not cure cafe, but it will cure a cafe dc- 

fe&iyd.yftated. 

Grose J. The do&rine in quefticn much dif- 
cuffed in the cafe of Morton v. Lamb ; ai/d we there held 
that where mutual a£ts are to be pe*fi>iified,‘TIie plaintiff, 
in orde? to maintain his a&ion the non-performance 
by the other party, muff fhew^ that he was ready to do 
whatever was required to be done by himfelf. And I 
have lying before me the ground of objection that was 
made in arreft of judgment in that cafe, namely, that the 
plaintiff had not averred (S that he had tendered to the de- 
i( fendant the price of the corn, or was ready to have paid 
u for it on delivery and the Court afterwards adopted the 
fuggeftionj and confidered that an averment of a readincfs 
to pay would have been fuflicient as well as an a£lual ten- 
der, Now this averment I confider under the circum* 
(lances as tantamount to a tender of the money ; for the 
plaintiffs fay they were ready to pay for the malt, but the 
defendant refufed to deliver it. If thefe parties had met 
for the purpofe of fettling the bufinefs, and the plaintiffs 
had expreffed (heir readinefs to pay the price agreed on 
upon delivery of the malt, but the defendant had not got 
the malt there to deliver to them, ’there could have been 
no neceffity for 'the plaintiffs to make a tender of the 
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money, becaufe they were not bound to part with it until 
the defendant was ready to deliver them the malt. There- 
fore I do not think that this is a defective averment, but 
that it was fufficient under the circumftances to aver a 
readinefs to pay. 

Lawrence J. The rule in this cafe was moved for 
on the authority of Morton v. Lamb ; the ground of that 
determination was, that where a man had agreed for a 
certain price to deliver corn to another ^ * attain place 
within a month, the payment of the money and the' 
of the corn were concurrent a£ls to be performed at the 
fame time ; atfd that it was not fufficient to enable the 
plaintiff to. mah ffain an a£lion for damages for the non- 
delivery of the corn tov^er merely that he was ready and 
willing to reserve it. Bet the Court did not hold it ne- 
ceffary in fuch a cafe that the plaintiff fhould part with his 
money into the other’s hands, and then endeavour to get 
the corn as he could. I alluded there to fome cafes in 
order to (hew that the plaintiff muff flate in his declaration 
that he Was ready to do every thing that was required on 
his part to be done ; but I did not mean to fay, nor was 
the attention of the Court called to it, that that averment 
was to be made in any particular form. In the cafe before 
the Court there was no avc'rmt *<t whatever of the kind. 
It is urged that this is after verdidt, and that it is fufficient 
that there is an allegation of the fa£l of a readinefs to do 
that which was required of the plaintiff $ and to be fure if 
it were neceffary to refort to that, fo much ftri&nefs in the 
manner of pleading a fa£l is not neceffary after verdi£k as 
on demurrer. But mice this rule was obtained I have 
looked more particularly into the precedents to fee in what 
manner averments of this fort have been made ; and I 

have 
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have found one in particular in Plowd. 180. on which 
probably the pleader who drew this declaration had his 
eye. The cafe is that^ of Norwood v. Norwood and 'Read, 
executors of Gray; wherein the plaintiff declares that in 
confideration that he had paid the teftator in his lifetime 
40 j. he promifed to deliver to the plaintiff at Ramfgatc 
60 quarters of wheat in certain proportions and for a given 
price to be paid immediately after the delivery of the fame. 
The declaration then avers that Gray , though often re- 
quefted to dg Uverj be corn, and though the plaintiff at the 
feyp pjjgfces aforefaid when the wheat fhould have been 
delivered was ready at Ramfgate to receive it, and to pay to 
Gray the feveral fums which he ought to pa j immediately 
after the faid receipts of the wheat, hath r ot delivered, but 
the fame to deliver to the plaintiff £atli wholly refufed, See. 
And upon demurrer the plaintiff had judgment. There 
indeed the only queftion made was, how far the executors 
Were liable ? but it was never questioned but that fup- 
pofing they were liable the form of the declaration 
wa$ good. There are fimilar precedents to be found in 
Hearne’s Pleader, 13 1. and in Clift . 97. It appears there- 
fore upon the whole, that this form of declaration agrees 
with the current of authorities ; that it is not impeached 
by the cafe of Morton v. Lamb , on the authority of which 
the queftion was brought forward, and that it is warranted 
fcy" the ^precedents I have quoted. 


Lb Blanc J. According to the cafes which have been 
determined on this queftion neither of the parties was 
bound to do the firft act or to perform his part of the 
agreement before the other. If fa, then neither cjm be 
bound to ftate that in pleading Which is equivalent to 
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mand he entered, 
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to give Colour to 
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performance. Now a tender and refufal has always bee& 
deemed to be equivalent to performance; therefore as 
performance in this cafe was not neceffary, neither was it 
neceffary to aver that which was equivalent to it. But all 
that is required of the plaintiffs to fhew is, that they did 
every thing which they were bound ifi fa£ to do. Then 
if they fliew that they were ready to pay the price provided 
the defendant were ready to deliver the malt, that is all 
that was neceffary for them to do, and consequently theit 
pleading a readinefs to perform is eouivakrit to every 
thing that they were bound to perform where tiv? defend- 
ant refufed to perform his part. Therefore I confide* 
this averm^\fufficient ; and that it mud be taken after 
verditt that they had the money ready to have paid it if 
the defendant hacTEc64j(u:ady to perform his part. 

Rule difeharged, . 


Taylor agatnft Eastwood. 

'JpRESPASS for chafing the plaintiff’s cattle and driv- 
ing them from their feed, and another count for feiz- 
ing and driving them away. Picas, i /, Not guilty. 2 d, 
That the defendant was feifed in fee of a clofe called the 
Croft , fituate in the parifh of Huddersfield in the county of 
York , and becaufe the plaintiff’s cattle were damage feaf- 
ant there he juftifies driving them out. 3 d> That before 
and at the time when, &c. the defendant was and ftill is 
lawfully pojfeffed of and in a certain other clofe called the 
Crofty fituate, &c. and then juftifies for fhe like caufe as 
before. Replication to the firft fpecial plea, de injuria, 
fua propria abfque, ~&c. traverfing the defendant’s ftifift 
in fee. Replication to the laft plea, that before the faid 

time 
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time when, &c.> and before the faid defendant any thing 
had or claimed to have in the faid clofe called the Croft , 
one Ann F. now deceafed was feifed in fee of the faid,clofe, 
and being fo feifed afterwards intermarried with one T. 
by virtue whereof the faid T. Hf. and Ann became feifed 
in fee of the faid clofe, &c. and afterwards had iflue one 
A. F. M. That Ann (the wife) afterwards, and before the 
Hid time when, &c. ro wit, on, &c. died feifed, leaving 
the faid A. F. M . her fon and heir and the faid T \ M • her 
furviving, upon the death of which faid Ann the faid 
T. M. was feifed of the faid clofe in which, 

demefne as of freehold for his life as tenant 
thereof by the curtefy, and being fo feifed thereof he the 
faid plaintiff a little before the faid time when, &c. to wit, 
on, &c. as fervant of the faid T. M . and by his command 
and for lis ufe entered into the laid clofe in which, See . 

► and put therein the faid cattle, &c., and the fame cattle 
remained and continued therein until the faid defendant 
afterwards, to wit, ©n, See . claiming title to the faid clofe 
in which, &c. under colour of a certain charter of demife 
made to him thereof by -the faid T. M . before the faid 
time when, &c. (whereas nothing in the faid clofe in 
which, &c. pafled to the faid defendant by virtue of the 
faid charter of demife,) of his own wrong at the faid time 
when, & c. chafed, &c. the faid cattle in manner and 
forim&c. and this he is ready to verify, See. and then the 
plaintiffncw affigns other trefpafles. Rejoinder, de inju- 
ria, See. and fteverfing the feifin of A . F . ; and as to the 
trefpaffes new affigned, not guilty. The iffucs being all 
found for the plaintiff, a motion was made lafl term in 
arreft of judgment, becaufe the replication to the fecond 
plea was no anfw^r to it, and was in itfelf informal. 


Taylor 

againft 

Eastwood# 


Vol. I. 
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<[8or. Law and Lambe , in fhewing caufe againft the rule, a<f- 

1 mitted that the replication to the fecond plea was more 

Taylor . , ■ , i , 

againft circuitous than it need have been, and that the common 
Bast wood. re p]{ cat ; on d e injuria fua propria, &c. would have been 
fu fficient ; but they contended that this was tantamount 
to it. The queftion is, Whether when pofleflion is fet up 
as a defence to an action of trefpafs for chafing the plain- 

tilFs cattle, the plaintiff can by pleading fhew a title in 

*\ • 

another perfon, and juftify entering for his ufe ? It can’-, 
not be doubted that the fa£ts dated in the replication 
might be (hewn in evidence under 'on replica- 

tion. The diftinftion was taken in an anonymolis c'aiv.^ 
Sail. 642' Knjlcr % 8 Annc> by Holt C. J. that in tranfitory 
affions pofleflion prim a. facie imports a good title \ but in 
trefpafs (pure claufum fregit it is otherwife (a) ; for there 
the plaintiff chums the chfe^ and the right may b? cont filed* 
Now here the defendant by his plea brings into queftion, 
the right to the dole ; and it was competent to the plaintiff 
in nnfwcr to the pica of lawful pofleflion in the defendant 
to file w a tide in another and a right of entry for his ufe. 
Where one is feifed in fee, an entry for his ufe veils the 
pofleflion immediately in him. Bro. A or. Seiftn, />/. 5c. 
It feems to have been taken for granted in Scarl v. Bnn~ 

o 

won (r) that this might be pleaded fpecially. That was 
trefpafs for taking the plaintiff's cattle, to which the de- 
fendant pleaded that he was pofleffed of the clofe for a 
term of years then to come, and fo juftified taking them 
damage feafanl : the plaintiff demurred, ^IvCaufe the de- 
fendant had not fliewn the commencement of his title. 
The Court held the plea good upon this diftinftion, that 
where the matter is collateral to the title of the land, and 


(a) Vide Vo! v. z Lutzir 1489, 


(.*) z Mtd. 70. 
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for aught appearing in the declaration, the title may not 
come in queftion, there fuch a juftification as that will be 
good. But in effeft they admit that title might be replied, 
for they proceed to fay, “ In this cafe no man can tell 
44 what the plaintiff will reply •” which fliews that in the 
judgment of the Court the plaintiff might have replied 
fpecially. If the defendant could have denied any part of 
the title fct forth, and fhewed that he had a right to the 
pofleflion, he might have done fo ; inftead of which he 
takes iffue on A . F 7 s title which is found againfl him ; by 
which hep4^ : *5^fcat his entry was only under the colour 
It is true that colour was not necelTary to be 
given here, for it is only required where otherwife the plea 
would amount to the general ifTue, in order to withdraw it 
from the judgment of the jury, and fubmit it as a queflion 
of law tt> the court ( a ) : but that will not vitiate the repli- 
cation. It only alleges that the defendant entered under 
colour of a charter of demife, which conferred no title on 
him, but it docs not allege that lie was in poffeflion. On 
the whole, if the fails flated in the replication be true, it 
is impoflible that there* can be a lawful pofleflion in the 
defendant; for the plaintiff entering for the ufe of one 
who had title, cannot be difpofiefled of his lawful poflef- 
fion by the tortious entry of a flranger ; and therefore the 
replication is a full anfwer to the plea. 


2 % 

i8q*. 

Taylor 

agaxnfi 

Eastwoop. 


Litllf^ale in fupport of the rule. The cafe cited from 
Salk . 642.X’§^in favour of the defendant ; for Lord Flolt 
there faid, 4t Where the ailion is tranfitory, as trefpafs 
44 for taking goods, the plaintiff is foreclofed to pretend a 
44 right to the place, nor can it be contefled on the evi- 


(*>) Vide A>gcr<t v. Durrant , 8 Ttrm Rtf. 406. 

Q 2 “ dence 
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& 1 4 ) 

♦Bor. ts dence who had the right though it was otherwife rrf 
trefpafs quarc claufum freuit. There the declaration and 

ey/infl plea were the fame as here. Such a replication as the 
Eastwood. . 

prefent is new at lead, and it is admitted that rhe com- 
mon replication de injuria* & c. would have been more 
proper, for that would have put in iflue both the title and 
right of pofleflion. However, admitting that there may he 
a fpechl replication (hewing a title in another, and a\i 
entry under him in anfwer to a plea of lawful pofleflion 
in the defendant, it may flill be objected here that the re- 
plication does not (hew any right to the T ^V»em v k, i incom- 
patible with what is dated in the plea; for the litTe ni7* ; 
he in one perfon and the right of pofieflion in another : 
the replication fhouhl have gone on and dated that the 
party entitled entered and was in p'ijpjjfcfi, and then that 
the defendant afterwards entered under colour,' ^&c.; as 
whs done in Tautiion v. Ctfinr (n)> where the bare poflef- 
ficn only being put in iflue, the Court held that the party 
who entered under a I vvlul title could not be treated as a 
trefpader. But this is an attempt to make one a trefpafler 
who h ul a lawful pofleHion* and who judifies it againfl an 
entry made upon him. 

Lord Monyon C. J. The cafe in Salheld y which is the 
only authority cited in fupport of the obje&ion to this re- 
plication, does not come very drongly recommended. For 
fnd, it is an anonymous cafe; and next, what +s relied 
upon ai there fa Id was befide the point in. Judgment. It 
was rightly decided, that as againfl a wrong doer the de- 
fendant might juftify upon Iiis podeflion, which was ad- 
mitted by the demurrer ; but Lord Hole is made further to 

( •} 7 Turn R:p. 431 . 

fajr. 
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fay, that which cannot be admitted, that where the a£Uon 
is tranfitory, as in that cafe, for taking the cattle, the 
plaintiff is foreclofed from pretending a right to the place, 
and that it cannot be contefled on the evidence who had the 
right. What is the good fenfe of the cafe ? The plaintiff 
brings an a&ion for an injury done to him in driving 
away his cattle from the place where they are depaftured. 
The defendant juftifies taking them damage feafant in a 
certain clofe, of which he dates himfelf to be lawfully 
poflelfed. The plaintiff replies, that he has a right to the 
poflcflV^?, beca*ufe fuch an one has a title to the land, and 
that he entered as his fervant. The defendant denies the 
title of that perfon which is found againft him. Then 
the title being in another from whom the plaintiff claims, 
it was incumbent on the defendant to fliew how he had a 
lawful poflellion, and that he was not a mere wrong-doer. 
That he has failed to do, and therefore there is no anfwer 
to the action. Pofiellion alone may be pleaded againft 
a wrong-doer, but I cannot conceive how it can avail 
againft the perfon v% r ho has the title to the prefent pof- 
fefiiun. 


180*1. 

Taylo* 

again ft 

Eastwood. 


Grosf. J. The motion in arrefl of judgment was 
grounded, upon the authority of the cafe in Salkeld , which 
has been fu(Ticiently anfwercd by my Lord. The ufe of 
Reading is to put fuch material facts on the record as may 
plainly^L^ing the merits of the cafe into queftion. The 
material queltlon here was, Whether the plaintiff had a 
right to departure his cattle in a certain clofe ? or in other 
words, Whether the defendant was juftified in driving 
them out ? To (hew this the defendant firft fays, that he 
was feifed in fee of the clofe, which is found againft him. 
Then he fays, that he had a right to the poffeflion. To 

0.3 
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this it is anfwered, that another pcrfon under whom the 
plaintiff claims was entitled to the land, and that he en- 
tered by his authority : ifiue is taken on the feifin of that 
perfon, and that alfo is found againft the defendant : fo 
that both the title and the right of polfe/fion is found 
againft the defendant, and consequently his juftification 
fails altogether. 

Lawrence J. The obje&ion is ftrictly this, that the 
plaintiff has ftated that on the record CThwh'^ivas com- 
petent to him to have given in evidence under the^jeiicrk! 
replication of de injuria fua propria, &c. Now unlefs we 
are bound by authority to admit the validity of fuch an 
objection, it ought not to prevail. The only authority 
relied oil for this purpofe is the cafe referred to i ri'Salkcld. 
Until that cafe it was vexata qudtio whether a man could 
juftify taking another's cattle damage feafant without 
Shewing a title to the locus in quo ; and many cafes may 

be cited where that queftion has been agitated (si). The 

• 

cafe however in ISalkelJ fettled that it was fullicient for a 
man to juftify upon his pofleflion againft a wrong-doer : 
but it does not go the length of (hewing that fuch a jufti- 
fication is good as againft the perfon who lias the title to 
the land, and who makes an entry in purfuance of that 
title. It may be obferved, that that cafe came before the 
Court upon demurrer to the plea, and therefore mf quel- 
tion could arife as to whether title could bprreplied to a 
plea of poflefTion. One may fuppofe a cafe in which it 
would be proper to reply fpccially \ as if there be two 
tenants in common, and one bring trefpafs againft the 
other for taking his cattle, to which the defendant pleads 


1 8 b i. 


Taylor 

agaitji 

Eastwood. 


(a) Vide 2 Lui'w • I4S9. Cartb . 9. 


that 
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that he took them damage feafant. There it feems that 1801. 

the plaintiff ought to reply fpecially that he was tenant in ■* 

common with the defendant, and lo (hew that he was not againfl 

a trefpaffer. And at any rate what is fuppofed to have ' A!>r * Q0 
been faid by Lord Holt in that cafe cannot be right to the 
extent of it ; for certainly the plaintiff would not be fore- 
clofcd from (lie wing a right to the place. Then it is ob- 
jected that the replication proceeds to give colour to the 
defendant, which it need not have done : but the intro- 
duction of n r n.p<*i;e^ary words of form will not vitiate the 
reff y cf f jfie replication, which is good. 

Le Blanc J. We are called upon to deprive the plain- 
tiff of the fruits of his verdiCt in this cafe, notwithfland- 
irjg the title to the land where the cattle were diftrained 
is found for him, and that lie entered in purfuance of that 
title. The only authority which is adduced in fupport of 
the rule is the cafe in SalheU ; but that does not go to the 
extent contended for, that the defendant may juftify upon 
Iiis* pofieffion notwithstanding the fads abovementioned 
found againil him. In order to umlerfland that cafe 
lightly, we mud take the pofition there laid down by Lord 
Holt with reference to the point before the Court, as it 
arofe upon the pleadings there dated. But it is no au- 
thority for a cafe circum'lane :J like the prt font, where the 
title to the laud is found in tine pltintilf, and an entry in 
purfuance *'H that title. 

Rule Uncharged. 
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Birkley and Others aminjl Presgrave. 

An aftion ?ipon |N aflumpfit, the firft count alleged that the plaintiffs 
a'ihiptwnrr to were owners of the (hip Argo , with the appurtenances, 

oww of the thp die value of 675/., whereof G. A. was mafter, which 
t ion 0 ( ) f gene r a ^ ^lip, on the 3d of November 1799, was proceeding upon a 
average iofs in- voyage with a cargo of wheat of the value of 8 c e/.; that 

curred by facri- 1 ° J 

ficing the tackje during the voyage part of the furniture of the (hip, of the 

belonging to a 

ihip for an un- value of 20 L was utterly loll to the {flafofrhTs, and other 
oi^an extraor- ^ part thereof fuftained damage to the value of 50/?; vffiLh 
oMang^for” 1°^ anc * damage were occafioned by certain a£ts of the 

^ok'cwicern^* ma ^ cr anc * crew ^ 1C ve ^> properly and neceflarily 
done by them in order to preferve the (hip and cargo from 
perifhing by (lorm. That certain help and afiift^nce were 
then and there obtained by the mafler in order to pre- 
ferve the (hip and cargo from fo perifhing by (lorm, and 
were then and there neceflary and proper for that pur- 
pofe, for which the plaintilfs were obliged to pay and did 
pay 20 L That the (hip and cargo were, by the means 
ufed for the general preservation thereof, preferved from 
the (lorm and completed the faid voyage. Of all which 
premifes the defendant afterwards had notice. That the 
defendant was, during the time the wheat was on board 
the (hip asaforefnd, and at the time of the lofs, damage, 
help, and afTiftance aforefaid, the owner of the wheat, 
and was and is benefited in refpeft thereof- by the a£ts of 
the mafter and crew, and by the faid help and afliftance ; 
from all which refpe&ively the lofs, damage, and expences 
accrued. By reafon whereof the defendant, as the owner 
pf the wheat, became liable to contribute to the faid lofs, 
damage, and expences in a general average $ and there- 
upon 
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upon in confideration of the premifes the defendant pro* 1801. 

mifed to pay the plaintiffs fo much money as he, as fuch “ 

r . , , V r 

owner of the wheat, was liable to contribute to the laid and Other* 
lots, damage, and expences in a general average when he p R £****, 
fliould be thereunto afterwards requefted. And the plain- 
tiffs averred that the defendant, as fuch owner of the 
wheat, was liable to contribute to the lofs damages and 
<expences, in a general average, the fum of 40/. whereof 
he had afterwards notice. The declaration contained 
two other counts*, the one indebitatus affumpfit for mo- 

41 

ney due and payable for a general average ; and the other 
for money paid, laid out, and expended *, with the com- 
mon breach to the whole. The defendant pleaded non 
affumpfit. 

This jeaufe came on to be tried at the laft aflizes for 
Durham before Graham B. when a verdidt was found for 
the plaintiffs, damages 19/. 12 s. fubjedl to arbitration as 
to the quantum, and to the opinion of this Court as to 
the queftions of law upon the following cafe: 

The (hip Argo, the. plaintiffs being her owners, on a 
voyage from Wtjheach to Sunderland, laden with wheat 
(hipped by the defendant and of which he was the foie 
owner, as the was entering Sunderland harbour with a fair 
wind and had juft paffed the lower end of the North 
Pier, was by the •veering of the wind and a fudden and 
-violent fquall prevented from proceeding further into the 
harbour, and the crew were obliged to let go the fmall 
bower anchor in order to bring her up. With the aflift- 
ance of fome men who came to her for that purpofe in a 
pilot-boat they faftened the (hip, in order to fecure and 
preferve her and the cargo from the ftorm, and with a 
warp which they for that purpofe »got run out and fatt- 
ened to the South Pier $ but the warp was foon broke by 

the 



CASES in HILARY TERM 


lit 

i8or. 


Blit KIEV 
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agtorft 
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the ftorm. In order that the anchor might hold, and for 
the prefervation of the (hip and cargo, more cable wafc 
then borne away, and the (hip was permitted to drive 
alongfide the North Pier, to which they made her faft with 
hawfer ends and towing lines, which were proper ropes 
and fuch as were ufually provided and employed for that 
purpofe. The matter cut the cable from the belt bower 
anchor that was then upon the (hip’s bow, being afraid' 
that another (hip would be adrift and come down upon 
the Argo , and being apprehenfive that here would not be 
time enough to undo that cable if the other veflel fhould 
happen to drive againfl his (hip; and therewith faftened 
and moored the Argo to the pier; and this he did for the 
prefervation of the fliip and cargo. Whilft they were 
fo fattening her with the cable, the other ropes (the haw- 
fer ends and towing lines) through the violence of the 
ftorm, and by another fhip driving againfl: the Argo , 
broke; and if there had been another minute’s delay in 
cutting the cable the fliip would have gone adrift and funk 
upon the bar at the entrance into the harbour ; but (lie 
avoided that peril by means of the cutting and uflng that 
cable in manner aforefaid. Afterwards the matter, 
for fear the (hip fhould make water and the corn be there- 
by fpoiled; the fliip having a hole through her bottom 
occafloned by another fliip running foul of her in the 
ftorm, got twelve men to go on board to keep her clec'* 
of water, in order that the cargo fhould not be damaged 
or fpoiled. Half a guinea a-picce was paid by the mailer 
for the plaintiffs to thofe men who went on board for 
this purpofe, they refuftng to do fo under that fum ; and 
whilft they continued in the fliip they were for that pur- 
pofe employed at the pumps. The damages found by the 
jury were calculated as the amount of what was. payable 

to 
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to the plaintiffs by the defendant, as the owner of the 
cargo, in refpeft of the cutting and wear of the cable, 
the breaking of the warp hawfers and towing ropes, and 
of the amount of what was paid by the plaintiffs for the 
fervices aforefaid to the men who went on board the fliip, 
and of the expence of maintaining them whilft in the (hip. 
The queftion for the opinion of the Court was, Whe- 
ther an a&ion can be maintained for the lofs, damage, 
and expences abovementioned, or any, and which of 
them ? 

Holroyd for the plaintiff. Two queftions arife on this 
cafe; i. Whether any and which of the Ioffes are within 
general average ? 2. Whether the owner of the fliip can 
recover a 'contribution from the owner of the cargo for 
his proportion of expence incurred for the general con- 
cern ? — i. Admitting that the hawfer ends and towing 
lines which were broken by the florm are not fuch a lofs 
as falls within the meaning of general average, becaufe 
they were only applied to the ordinary purpofes for 
which fuch things are provided ; yet the cable which was 
cut and facrificed for the purpofe of aiding the others, 
and thereby appropriated to a different ufe from what it 
was originally intended for, and which contributed to the 
prefervation of the fliip and cargo, does conftitute a charge 
general average. So does the money paid to the men 
who came to the veffel in the pilot-boat, which was for 
the prefervation of the whole concern. In Dacojla v. 
Newnhtim (<*), where a fhip w r as obliged to put into port 
for the benelit of the whole concern, charges which were 
incurred there for taking care of the cargo, and even pro- 

(*) 2 'Term Re ; . 407 . 
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vifions for the workmen hired for the repairs of the (hip 
were deemed general average. Now the above-mentioned 
expenccs were equally for the benefit of the whole con- 
cern in confcquence of the ftorm. And in Beatvcds Lex 
Merc. 148. the rule is laid down that whatever expcnces 
and lofles are voluntarily incurred for the general pre- 
fervation of the (hip and cargo are general average (a). 
But at any rate there is otic article of cxpence which was 
incurred folely on account of the cargo, and for which, 
the defendant is folely liable, and that is the amount of 

f* 

what was paid to the men who were employed at the 
pumps on board the (hip in order to prevent the water 
from damaging the wheat. 2. This aftion is maintain- 
able for the defendant’s proportion of the general average. 
It is enough to fay that fuch aftions have been maintained 
and verdi&s recovered without objection. They fall 
within the general principle of law, that where any 
perfon is bound to make contribution to another the law 
implies a promife that he will do fo ; in other words, it 
is a good confideration for an implied promife. At. the 
common law where contribution was requiied a writ of 
contribution ifiued, precedents of which arc to be found in 
Fhzh. Na. Br. (i). This has fallen into difufe, becaufe 
in mod inftances as many perfons were concerned a more 
cafy remedy was adminiftered in equity. Bro. Mr. tit. 
Suit and Contribution , gives feveral inftances where cpn- 
tribution fliall be made. So if one furety pay more than 
his proportion of the debt of the principal he may re- 

{a) So, in the fame book, folio edition, 149. (l In fettling a grofs average 
“ an eftimate mull be made of all the goads loft and faved, as well as of what 
“ the majlcr Jball have facrificcJ of the Jhifs appurtenances to her prrfervation 
44 and that of the cargo," 

(A) 2d edit. 37 8. 


cover 



in the Forty-first Year of GEORGE 1IL 

cover from another the overplus. It may be faid that in 
lbme cafes there will be a difficulty of affertaining the 
quantum of contribution in thefe cafts, as where 
many have an intereft in the cargo : But at any rate that 
difficulty does not exid in this*cafe ; and where it is too 
great to be unravelled at law recourfe mud be had to a 
court of equity. In Dacojia v. Newnham before men- 
tioned, which was an aflion againftan underwriter, one 
of the qudlions which arofe was on the quantum of the 
fum to be recovered, whether certain items conflituted 
general average or lfbt ? for if they did he was only liable 
to pay a proportion ; and the Court there entered into 
the confideration of the quantum. Here the lofs being 
under 20 /• the plaintiffs could not have any remedy in 
equity by rcafon of the fmallnefs of the demand. At any 
rate, however, the pay of the twelve men employed for 
the benefit of the cargo to prevent its being damaged by 
the water coming in may be recovered under the count 
for money paid. 

Hullock , for the defendant, contended, fird, that the 
action was not maintainable. The circumdance of there 
being no indance produced of fuch an adlion being main- 
tained where the attention of the Court was exprefsly 
called to the quedion is itfelf a drong argument againd 
it according to Ajhhurft J. in Lc Caux v. Eden (a). There is 
alfo a good reafon why the remedy (houldbe in equity and 
not at law, in order to prevent a multiplicity of actions : 
what the intered of each individual was in the cargo 
could only be afeertained upon a bill filed for a ciifcovery* 
2. At any rate none of the Ioffes incurred fall within 
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general average, being the immediate effefls of the ftorttf* 
In the paffiige quoted from Be invests Lex Merc . 1 48. one 
of the circumllances dated to be eflential to concur to 
make lodes of this fort general average is, that the facri- 
fice of the (hip's furniture fliould be in confequence 
of a confultation between the captain, his officers, and 
crew. Now here the lofs was incurred by the foie orders 
of the mader, without any deliberation of the crew, and 
therefore is a cafe for which the books do not provide. 
And there feems reafonable ground for this precaution, 
in order to prevent fraud. 

Lord Kenyon C. J. If the law confer a right, it will 
alfo confer a remedy. When once the exidence of the 
right is edabliffied the Court will adapt a fuitable remedy, 
except under particular circumdances where there are no 
legal grounds to proceed upon. Here the only difficulty 
pretended is the afeertainment of the proportion to be 
paid of the general lofs in each particular cafe \ and fince 
it is admitted that this may be afeertained in equity, there 
feems to be no reafou why if it can be afeertained without 
recourfe to equity, an action fhould not lie to recover it at 
law. But it is objected, that this will lead to a multipli- 
city of aftions. The fame difficulty however mud occur 
in equity. It is not competent in general to file a bill 
which will conclude the intereds of perfons not named. 
There arc indeed fome excepted cafes to that rule ; as" h:, 
the indance of creditors, one of whom may file a bill for 
himfelf and the red of the creditors, feeking an account 
of the edate of their deceafed debtor for payment of their 
demands (a). But generally fpeaking, a court of equity 

( a ) Vide Mitjord'i Ch, n» zh> i,f, 2. fart 8. 

will 
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will not take cognizance of diftin£t and feparate claims of 
different perfons in one fuit, though {landing in the fame 
relative fituation. I have known the attempt fometimes 
made, where an eflate has been contra£led to be fold in 
parcels to many different perfons, to file a bill in the 
names of all of them to compel a fpecific performance ; 
which has been conftantly refufed. Bills in equity for a 
difeovery are for the moft part auxiliary to proceedings in 
a court of law : and it does not follow that a court ofequity 
has jurifdi£tion over the fubjc£l matter bccaufe it would 
compel a difeovery.^ Such a proceeding does not change 
the nature of the jurifdi£Uoti over the original matter. 
The objection therefore avifing from multiplicity of adlions 
is of no weight in a cafe like the prefen t. The fame in- 
convenience would exlft if there were many perfons owners 
of different parts of a cargo, and an injury were to happen 
to the whole from the mifcondu£t of the captain ; they 
inuft all bring their feveral a&ions for their refpeflive 
lofles, and no objection could be made to their recovery. 
Upon the whole, this action, the grounds and nature of 
which are fully fet out in the fpecial count, is founded in 
the common principles of jultice. A lofs is incurred, 
which the law directs fliall be borne by certain perfons in 
their feycral proportions : where a lofs is to be repaired in 
damages, .where elfe can they be recovered but in the 
courts of common law ; and wherever the law gives a 
jtight generally to demand payment of another, it rai/es an 
implied promife in that perfon to pay. With refpecl to 
the other queftion, all ordinary loiTes and damage fuftained 
by the {hip happening immediately from the dorm or 
perils of the fea mufl be borne by the {hip owners. But 
all thofe articles which were made ufe of by the matter 
and crew upon the particular emergency, and out of the 
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l8of . ufual courfe, for the benefit of the whole concern, and thd 
• other expences incurred, muft be paid proportionably b f 

and others the defendant as general average. The rule of confulting 

P»*?gkave. the crew upon the expediency of fuch facrifices is rather 
founded in prudence in order to avoid difpute, than in 
neceflity : it may often happen that the danger is too ur- 
gent to admit of any fuch deliberation. Here howevcf 
there can be no difficulty, for it is found in fa£l that the 
cutting of the cable which belonged to the iliip was done 
for the benefit of the cargo as well as the iliip. 

Grose J. This aftion is brought to recover a rateable 
proportion of a certain lofs and damage, and expences 
which J ave been incurred by the plaintiffs as fli ip-owners in 
preventing the owner of the cargo from incurring a lofs. 
That fuch an a£tion is maintainable I have no doubt. If 
there be not many in fiances of the fort to be found, it is 
probably becaufe the demand has been fubmitted to with- 
out controverfy ; for I uuderftand that this fort of damage 
has been continually fettled as general average in the city 
of London. Where there is a right, there muft be a re- 
medy*, and there can be no other remedy than by a£tion to 
recover damages. It is true, where there are many owners 
of the cargo there may be as many a&ions brought, but 
that arifes from the neceflity of the thing ; and I fhould 
dill fay, that they are all liable to aufwer for their 
fpedive proportions. 

Lawrence J. All lofs which arifes in confequence of 
extraordinary facrifices made or expences incurred for the 
prefervation of the (hip and cargo come within general 
average, and muft be borne proportionably by all who are 
2 interefted. 
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interefted. Natural juftice requires this. Then the only i8oi # . 
argument agaipft this fpecies of remedy is refqlvable into ^ 1 

thisi that the plaintiff choofes to take a difficulty upon and Other* 
himfelf in proving the amount of a defendant’s interdl in Pujugrav*. 
the cargo in order to afcertain die proportion which he is 
bound to pay, inftead of having recourfe to a Court of 
Equity, where he can obtain proof of it more eafily, and 
thereby facilitate his remedy. But that obje&ion does not 
prove that a plaintiff cannot recover in an a£lion whenever 
he can make out his cafe without having recourfe to the 
afliftance of a Courl*of Equity. 

Le Blanc J. Unlefs it be fhewn by authority that the 
a£Uon does not lie, we mud prefume that it does, upon 
the common principle of juftice, that where the law gives 
a right it alfo gives a remedy. 

Poftea to the Plaintiffs [a). 

(a) Vide Marjbum V. Dutrey, ScleSi CaJ\ of Evict. 58. S. P. 


Dor on the feveral Demifes of Henry Cock and 

TurfJcy 

Charles Cock alias Hopkins again# Cooper. Feb. 3 d 


the trial of this ejeftment at the laft affizes for the a devireof a 
county of Suffix, to recover certain meffuages and b.ij ToR™c. 
lands at Ccnvfold in the faid county, a verdift was entered 
for the plaintiff, fubje£t to the opinion of this Court on ” h r e hIs 

the folio wine cafe. i,Tue ot the 

0 R. C cs te- 

nants in com- 


rr /if r rr A • • • r mon » ^ ut: * n C3 ^ 5 

Henry Cock of Horjham being feifed in fee of the the raid r.c. 
premifes in quell ion by his will duly executed, dated 19th 
January 1792, (amongft other things) devifed the fame in n!™f a meto£ //. 

in fee ; gives n 

JR. C. an eftate-tail in order to effe&uatc the genertlintent. And crofs remainders cannot be 
itnplied th* ifiu^ R. C. 


January 1792, (amongft other things) devifed the fame in 
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the following words : u Alfo I give, devife, and bequeath 
€i unto Richard Cock, fon of my filler Elizabeth Cock de- 
“ ceafcd, all that me Hu age or tenement, barns, buildings, 
ft farms, and lands, with the appurtenances in Cowfold in 
“ the county of Si/J/lw , to liave and to hold unto my faid 
“ filler’s fon Richard Cock a fore fa id for the term only of 
“ lib natural life *, and after his deceafe I give and devife 
tc the fame mefluage or tenement, farm, lands, and pre- 
“ mifes with the appurtenances, unto the lawful iflue of 
4e the faid Richard Cocky as tenants in common, to whom 
“ I give, devife, and bequeath the fame : but in cafe the 
* s faid Richard Cock {hall die without leaving lawful iflue, 
then and in fuch cafe, after his deceafe, I give and de- 
“ vife the fame mefluage or tenement, and farm, with the? 
i( appurtenances in Cowfold unto Elizabeth Harding , for- 
“ merly Elizabeth Hewitt, now wife of S. Harding of 
<c Horfhaniy and to her heirs and aligns.*' The tellator 
Henry Cock died in 1793. Richard named in the faid de- 
vife entered upon the premifes immediately on the death 
of the faid devifor, and in the year 1795 fullered a, reco- 
very thereof, and conveyed the fame in fee to the defendant 
V/hliam Cooper , who is now in pofleflion under that title. 
The faid Richard Cock died in January 1800, without iflue. 
Elizabeth liar dingy formerly Hewitt , in the faid will 
named, died in the lifetime of the faid Richard Cock . The 
laid Henry Cock (one of the leflors of the plaintiff) is the 
tcflator’s heir at law, and alfo the heir at law of the faid' 
Elizabeth Harding . The queftion for the opinion of the 
Court is, whether the faid leffor of the plaintiff Henry 
Cock is entitled to recover in this cje&ment. 


Rooky for the plaintiff contended, that Richard Cock the 
devifee took only an eltate for life, and that his iffue took 
7 eflates 
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eftates tail as tenants in common, with crofs remainders ; 
and confequently the recovery fuffered by the firft taker 
was of no avail. The intent of the teftator is e*prefs, 
that Richard Cock fhould take “ for the term only of his 
“ natural life.” And there bsing no words of inheritance 
added to the limitation to his ifliie, they would in the firft 
inftance only take eftates for lives by implication $ but in- 
afmuch as the remainder over was only to take effe£l upon 
the dying of Richard Cock without leaving any iflue, and as 
the iflue were to take as tenants in common and not in fuq- 
cefiion, in order to «ffe£luate the intention of the teftator 
crofs remainders mull be raifed between the iflue. (Lord 
Kenyon C. J. Is it not a fettled rule that crofs remainders 
cannot be implied between more than two ? Then here is 
an eftate of inheritance afterwards given to the fir ft taker ; 
for the remainder over was not to take e fleet till failure of 
his iflue. But fuppoflng the remainder to the iflue to be a 
contingent remainder, it was put an end toby the deftruc- 
tion of the particular eftate on which it depended before 
the contingency happened). Crofs remainders may be 
raifed even between more than two, if it be necefiary to 
*nve e fleet to the teftator’s intent. The cafe of Gilbert v. 

o 

Willy (a) has been much ihaken fince in Phi par d v. 
Mansfield [b) % and c T t wifdi n v. Lock? It is not neceflary, 
as was faid by Lord Kenyon in Doc v. Waimvright [d) to life 
any precife form of words in order to give crofs remain- 
ders: and if the teftator’s intention can only be eflc£hi- 
ated hereby giving an eftate of inheritance to the children, 
it directs in fubftance crofs remainders ; for no otherwife 
can the entire eftate go over to the perfon in remainder, 

(a) Cro. J.ic, 655. ( h ) Cczi'p. 797. 

(0 C65. (.q ^l'ermRep. 430. 
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which was the clear intent of the teftator* as it is not to 
go over till the event of J?. C. dying without leaving iffuc. 
It was fruly faid in Phipard v. Mam field that the intent of 
teftntors in general is to raife crofs remainders between 
children ; and the courts have been anxious to lay hold of 
any words in a will to give it that conftru&ion. Thus 
where the devife over was of all the teftator’s faid lands 
after a devife to iffue, it was cotiftrued to raife crofs 
mainders between the LTue j the intent being apparent 
that no part (hould go over without the reft. Maynell 
v. Read (a), and Holmes v. Meynell (b)J So where the de- 
vife is to children, hTue, &c. and if they all die without iffue 
then over. Dy . 303. b, pi, . 49. So here the devifor gives over 
the fame meffuage, &,c. In Phipard v. Mansfield (c), where 
the devife was to three and the heirs of their bodies as te- 
nants in common, and in default of fuel iffue to the teftator's 
own right heirs, crofs remainders were implied. The 
like conftrudlion prevailed in Atherton V. Pye ( d ). [Lord 
Kenyon . In that cafe there were words of limitation 
added to the devife to the daughters ; and this forms a 
principal ground of diftin&lion in thefe cafes.] By the 
fubfequent part of the will there is an eftate of 
inheritance created which is to be coupled either with the 
exprefs eftate for life before given to Richard Cocky or with 
the eftate of freehold before raifed by implication of law 
in the ifiue. Now the teftator’s intention requires that^ 
the eftate of the fecond takers (hould be enlarged, and there 
is no rule of law to reft rain fuch a conftrudlion. The 
giving an eftate of inheritance by implication of law to 
the firft taker is a mere technical rule of property, which 
may be controlled according to the dodlrine of Lord Mans* 


(-0 PiPrX. 425 , 
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field in Doe v. Laming ( a ) by the apparent intent of the 
teftator to the contrary. It is true that according to this 
conftrudlion the word iffue mutt be conftrued to be a word 
of purchafe in one part and a word of limitation in an- 
other part of the will j but tfiere is no obje&ion to that. 
2 Stra. 804. And though Lord Kenyon in Doe v. Applin (£) 
feemed to intimate that there was fome difficulty in put- 
ting a different conftru&ion on the fame word in different 
parts of the fame will, yet he did not deny that it might 
be done. (Lord Kenyon . Certainly what was there faid 
was only with reference to the particular cafe before the 
Court; for no doubt the fame word may be ufed in dif- 
ferent fenfes in a will if the intent to do fo be obvious.) 
Here that intent appears. For by giving the eftate to the 
iffue as tenants in common it is evident that he did 
not intend that they fliould take by defeent from 
Richard Cock ; and having before given him an eftate 
for life only y it is plain that where he ufes the word ijffut 
afterwards as a word of inheritance he muft have in- 
tended it to apply to. the eftate before given to the iffue 
of R . C. as purchafers. Suppofe an eftate devifed to A. 
for life, remainder to the iflue of B . as tenants in com- 
mon, and if B. die without iffue then over; in that cafe 
An could not take an eftate of inheritance, and therefore luch 
eftate muft conne£t itfelf with the eftate before given to the 
iffue of Bn as purchafers. Suppofe here the devife over 
had been in cafe Rd . Cock fhould die without leaving dc* 
fcemlantSy he could not have taken an eftate-tail. Now 
no more benefit was intended to Rd. Cock in the devife 
over in default of his leaving iffue” than if he had been 
a mere ftranger. He was only named by way of deferib- 
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ing the defendants of the pcrfon who were to take before 
the ultimate remainder took dYe£t, and not by way of 
making him the ftock of fucccfllon to future generations; 
for his children were to take as tenants in common, form- 
ing fo many diflindl flocks. Therefore if the teflator meant 
to create any eftate of inheritance by thefe words it mult 
have been with a view to couple it with the eflates for 
lives before given to the tenants in common. The cafe 
of Doc v. Applin (<?), where the devife was to A . for life, 
and after his deceafe to and among ft hip ijfue> and in default 
of iflue then over, has been fince confulered in Burnfall v. 
Davy {b) as going further than any cafe in giving an 
eftate-tail to the firft taker by the rejection of the word 
among Jl) and the authority of it has been therefore quef- 
tioned. And in Doc d. Candler v. Smith (c), upon a de- 
vife fomething fimilar, there was an exprefs eflate«tail 
aftervrards given to the firfl taker. 


Marryat contra was flopped by the Court. 

Lord Kenyon C. J. Cafes of this kind have been fo 
much agitated of late, that all the arguments occur readily 
to one’s mind ; and after the decifions which we have 
made we fhoulci not be confident with ourfelves if we 
were not to hold that the firfl taker took an cflate-tail in 
this cafe. It has he en the fettled doctrine of IV eflminjler 
Hall for the la ft forty or fifty years that there may be a 
general and a particular intent in a will, and that the 
latter mufl give way when the former cannot otherwife 
be carried into effect. I remember that point much dif- 

(«) 4 Term Rep. ? z . 

(£) i BoJ Cv Pul!. 2zi. Vu!r what was (aid by Lord Kenyon relative to 
this opinion in Doe v, Hul!cy y 3 7 ‘erm Rep. 7, 

(0 7 I™ Bp. 53 T. 
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cuffed in tlie cafe of Robinfon v. Robinfcn (a). I heard it 1801. 
argued the firft time before a very great lawyer Sir Dudley ' 
Ryder, who then prefided in this court. A fecond argu- egahfl 

ment was diredled, but he died before it came on. It C 001 *** 

was argued a fecond time bcTore Lord Mansfield, and the 
certificate, which was afterwards returned upon the great- 
eft deliberation, is in print. Nothing could be more 
pofitive than the words of the will in that cafe to flicw a 
particular intent that the firft taker fhould take an eflute 
for his life and no longer. But there was a general intent 
apparent, which cSbld n^t be effected but by giving him an 
eftate tail, and on that the decifion was founded. The 
cafe was carried up to the Iloufe of Lords while Lord 
Hardwicle fat there, and was much confidered by him; 
and queftions were put to the Judges upon it framed by 
him in every poflible fhnpc; and Lord Ch. B. Parker, who 
is known to have been a very ftri£l lawyer, delivered their 
opinions agreeing with the judgment of this court. The 
fame queftion came on again to be confidered in Roe d . 

JJkdfon v. Grew f), in the Court of Common Pleas, and 
was there much canvafied, and underwent the fame de- 
termination. Then came on the cafe of Doe on ike demife 
of Candler x. Smith, in the 7 Term Rep. 531. in which I 
thought.! could not make the matter more clear than by 
reading the words of Lord Ch. J. Willes in Roe d. Dodfon 
v. Grew • I will mot go through all the cafes again which 
have been fo fully confidered in thofe I have alluded to. 

Perhaps we fhould beft fulfil the particular intent of the 
teftator in this cafe by giving Richd . Cock only an eftate 
for life ; but the general intent was that all his ifliie 
fhould inherit the entire eftate before it went over; and 

(i) a my. 323. 

R 4 th^ 


( a ) l Burr , 38. 



CASES in HILARY TERM 


1801. 

Dot 

again ft 

CoOF£ R. 


Grose J. The only queftionis, What upon the whole 
of the will appears to have been the intent of the teftator ? 
and this has been truly dated to be that Richd . Cock (liould 
Crd take the eftate, and after him his children, and that 
the remainder over ftiould not take effect fo long as any 
of his defendants remained. Then this general intfent 
can only be carried into effect by giving the firft taker an 
eftate-tail. 

Lawrence J. The principal part of the plaintiff's 
argument is founded upon the raifing of crofs remainders 
by implication between the iflue of R . C. ; but it is a fet- 
tled rule that they fhall not be implied between more than 
two, unlefs fuch appears upon the face of the will to have 
been the intention of the teftator : but no fuch intent ap- 
pears in this cafe from the words of the will. Nor can 
it be implied merely from the circumftance that the re- 
mainder over was not to take effeft but upon the dying of 


that intent can only be anfwered by giving him an eftate- 
tail by implication from the fubfequent words <c in default 
“ of his leaving iffue.” It is fuggefted that it would 
anfwer the fame purpofe if we were to raife crofs re- 
mainders by implication between the children of R. C. 
But to do this between more than two without any thing 
further than what appears here would be dire&ly con- 
trary to former authorities*, and it would alfo be in exprefs 
contradiction to the rule of law in Comber v. Hill (rt), 
that an heir at law (hall not be difinherited but by exprefs 
words or neceffary implication, whereas fuch a conftruc- 
tion would operate to difinherit him by a very weak and 
remote implication. 


{a) % Stra, 969* 


R.C, 
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iC. C. without leaving iflue. The cafe of Doe d. Candler v. 
Smith is very like the prefent. That was a devife to A. 
for life, remainder to the heirs of the body as tenants in 
common, and in cafe A. died before 21 or without leaving 
iflue of her body then over : a*nd this was holden to give 
A, an eftate-tail. It was very clear in that cafe that the 
tcftator’s particular intent was only to give A. an eftate 
for life, becaufe the iflue were to take as tenants in 
common, and therefore could net take by defeent ; yet in 
order to effi&uate the general intent the eftate of inhe- 
ritance implied froUP th^fubfequent words was annexed 
to the prior eftate for life given to the firft taker. That 
applies ftrongly to the limitations in the prefent cafe. 

Le Blanc J. I can find no words in the will to raife 
crofs remainders between the iflue ; and if not we 
cannot imply them without breaking in upon the fettled 
rule that crofs remainders fhall not be implied between 
more than two. Then the general intent of the teftator 
canpot be effectuated without annexing the fubfequent 
eft ate of inheritance to the eftate of the firft taker and 
giving him an eftate tail. 

The Mayor, &c. of London againjl Dms« 

*jp H E defendant was arrefted and holden to bail upon 
the following affidavit : u James B$fie 1 d % clerk to 
u Richard Clarke Efquire, Chamberlain of the city of 
** London , maketh oath and faith, that George Dias is in- 
<c debted to the Mayor, &c. of London in 224/. ipj*. 3 d. 
“ for certain arrears of rent due from the faid George Dias 
u to the faid Mayor, Sec. for the ttfe and occupation of 
V certain parcels of ground/* Sc c. concluding in the 

ufual 
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An affidavit to 
hold to bail, 
fvvorn by a clerk 
in the Chamber- 
lain of London's 
office as to the 
exigence of the 
debt, and that 
no tender of it 
hid been made 
in Bank, notes to 
the befl of his 
know. edge and 
belief, hela fuf- 
fkient in an ac- 
tion brought by 
the corf oration* 
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1801. ufual form with negativing a tender of the debt In Bank 
notes, to the befl of his knowledge and belief. 

The Mayor, See, 
of London 
againfl 

Dias. Hovel / on a former day obtained a rule nifi for dif- 

charglng the defendant on common bail for the infuffi- 
ciency of the affidavit to hold to bail, it having been fwora 
to by a clerk in the Chamberlain's office indead of by his 
principal ; and becaufe, for aught appeared, a tender in 
Bank notes may have been made to the Chamberlain, 
though not within the knowledge of the deponent j and 
he cited Cafs v. Levy, 8 Terntiiiep. 520. 

Dampier now (hewed caufe, dating that this mode of 
fwearing was always allowed where from the nature of the 
thing the parties themfelves could not fwear to their own 
knowledge of the debt. It had been admitted in the cafes 
of executors, affignees of bankrupts, and agents of princi- 
pals redding abroad, and could not be otherwife in the 
cafe of corporate bodies. That the deponent in this cafe 
being a clerk in the Chamberlain’s office who had the ma- 
nagement of all corporation bufinefs of this kind, was a 
more likely perfon to have a competent knowledge of the 
fatls contained in the affidavit than the Chamberlain him- 
felf; and he cited Munrov . Spinks, 8 Term Rty. 284. and 
Crejfwell v. Lovell , ib . 4:8. 


Lord Kenyon C. J. This cafe does not go further in 
principle than tliofe in which affidavits to hold to bail in 
this form have been decided to be fufficient. The affidavit 
mud have been made by fome of the officers of the corpo- 
ration ; and the Chamberlain himfelf, who certainly could 
not know more of the matter than the clerk in his office, 

could 
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could not have fworn in any different n^nner, or with 
more certainty than the clerk has done. 

Per Curiam , Rule difeharged. 


The King ogainji The Inhabitants of Martham 

WO jufllces removed E, Green , Mary his wife, and 
their fix children by name, from the parilh of St. 
Paul in the city of to that of Martham in Norfolk . 
The Seffions on appeal confirmed the order, and ftated the 
following cafe for the opinion of this Court. 

The pauper E. Green was legally fettled at Martham , 
where he worked as a labourer with his father who was a 
bricklayer there. In 1782, being then 17 or 18 years of 
age, he came to the parifii of St. Paul in Norwich , and 
worked as a labourer with Chadlcy a bricklayer for about 
fix months, when by an agreement made by the pauper’s 
uncles J. and F. LiUleboy lie was clubbed to his laid 
mafter for three years at the wages of 7 (hillings per week 
for the firft year, 8 (hillings for the fecund, and 9 (hillings 
for the third, to learn the trade of a bricklayer, and to do 
any other work his mafter might fet him about. The 
above wages were the ufual wages of a bricklayer at that 
time. The pauper was to board, lodge, and wafli for him- 
felf \ and if prevented at any time from working by bad- 
nefs of weather, illnefs, or from his mafter not having 
employment for him, a proportionable dedu£tton was to be 
paade from his week’s wages for fuch lofs of time. Occa- 
fional deductions of a day or two’s labour were made. 
The pauper fometimes drove his na after’s cart employed in 
his bufinefs, and fometimes drove his miftrefs an airing. 

When- 
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ployment, there 
fliould be a pro- 
ponioiabic de- 
duction ot wages j 
held that y*/ 
gain* A a fet de- 
merit by ferving 
a vear under this 
hiring, though 
occafional de- 
ductions on thefe 
accounts were 
made. 
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Whenever he was employed by his mailer either as a 
bricklayer or as above Hated, no deduilion was made from 
his wages. He continued three years in the employ- 
ment of his mailer under the preceding contrail. From 
thefe circumltances the Seflions confidered this as a con- 
trail of apprenticefliip between the parties, and confirmed 
the order. 


When this cafe was called on, the Court alked the 
counfel in fupport of the order whether it v/ere poflible to 
diftinguilh this from the cafe g# K. v. Cotttjhall (a\ where 
a fettlement was gained by ferving under fuch a hiring. 

Wilfon and Marjh attempted to diftinguilh the cafes by 
obferving that here was a ftipulation in the contrail, that 
in cafe of illnefs, bad weather, or want of employment, the 
pauper was to have no wages : whereas to enable one to 
gain a fettlement by hiring and fervicc, the contrail mull 
continue during the whole year. But the neceffary con- 
ftruilionof this agreement mull be, that if the mafterhad 
no employment for the pauper, or the weather were too 
bad to admit of his ufual work, in which cafes he was to 
have no wages, he Ihould be at liberty to work for any 
other mailer. But 

The Court thought that this did not fulficiently vary this 
cafe from the former; and that if they drew fuch refined 
difkinctions they Ihould leave the jullices below without 
any rule to guide their determinations. 

Both Orders qualhed. 

Alderfin was to hav t e argued contra. 


(a) 5 Term Ref. 193 . 
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Smith againjl Burltqn. 

y^Rulc was obtained calling^ on the plaintiff to fhew 
caufe why the warrant of attorney given in this caufe 
(hould not be delivered up to be cancelled, and why the 
judgment and execution iffued thereon fhould not be fet 
afide, &c. The principal ground made for the rule in 
the defendant’s affidavit was, that being a prifoner in the 
King’s Bench prifon. ^he w arrant of attorney was obtained 
from him by the plaintiff^tffo in cuftody in the fame pri- 
fon) by the intervention of another prifoner of the name of 
Bland , who afted as agent or attorney for the plaintiff, no 
perfon being prefent on the part of the defendant at the 
time when the inftrument was executed. It appeared 
however from a comparifon of the feveral affidavits on 
(hewingcaufe,(and on which the quefticnat length turned), 
that the defendant was not at the time in cuilody at the 
plaintiff’s fuit, but at the fyk of anotherperfon. And it was 
fworn by Bland that he had not a£ted as attorney for the 
plaintiff, but had only interfered as a friend to both parties, 
though originally at the felicitation of the plaintiff. 

Marryat'fox the plaintiff, on (hewing caufe, contended 
that the rule of court of the 4 Geo. 2 . (0) engrafted on a 
former rule of the 1 5 Car. 2. (£), requiring an attorney to be 
prefent on the part of a prifoner at the time of executing a 
warrant of attorney to confefs judgment only relates to 
prifoners iii the cuftody of a flicriff’s officer. The words of 
the latter rule are tc fheriff, or other officer,” which have 

(#) R. andO. of K B. 9, (*) Ste 77 Ju's Pmc. 46^ 


l8oi. 


Tkurfdap, 

Btb. 5th* 

The rule of 
Court of the 
4th Geo. * , re- 
quiring an attor- 
ney to be prefent 
on behalf of a 
prifoner at the 
time of his ere* 
curing a warrant 
of attorney to 
confefs judg- 
ment, does not 
apply to a cafe 
where the party 
was in cultody at 
the time at the 
fuir ot a third 
perfon. 


always 
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4 801. always had that conftru&ion (< 7 ). At any rate, the rule 
’ does not apply to cafes where the defendant is not in 

againft cuftody at the fuit of the party to whom the warrant o£ 

Bi/rlton. 

attorney is given. Finn v. Hutchinfon (£), Holcombe v. 
Wadc{c)> Churchy v. Rojfe (tf) f and the fame is recognized 
by Lord Mansjield in Gillman v. Hill (e). 

Laives in fupport of the rule faid, that as it was not 
pofitively fworn that the defendant was in cuftody at the 
fuit of another perfon, he had confidered that the plaintiff 
meant to rely on the circumjj'v..*;’ of the defendant’s 
affenting that Bland fliould a 61 for himfeif as well as for 
the plaintiff; but in Hutfon v. lltttfon (f) this had been 
deemed not to be fufficient to take the cafe out of the rule 
of Court. If however the Court thought that the fa£t 
now infilled upon (which he was not prepared to deny) 
fufficiently appeared upon the affidavits, he could not 
diftinguifh this from the cafes cited ; though he contended 
that this cafe fell as much within the principle of the rule 
of Court, which was intended for the proteftion of u pri- 
foners who could not readily have accefs to proper advice, 
as if the defendant had been in cuftody on mefne procefs 
at the fuit of the plaintiff himfeif. 

Lord Kenyon C. J. I am forry to find that the weight 
of authority is with the plaintiff. If this had been res 
integra I certainly fliould not have put the fame conftruc- 

(j). See TiJd r i Prac . 46*5. But the Court will interfere in fuch cafes by 
vlrtufe of its general authority, though the defendant was incuttody of the mar- 
shal. Parkin fan v. C.ti fit's 9 3 Tdctm Rep, 616. 

(£) zLd. Ray. 79;. (c) 3 Burr. 179s. [d) 5 Mod* 144. 

(1) C«r/>. 142. (/) 7 ‘TermRtfi. 7, 


tioa 
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tion on the rule of Court of the 4 Geo . 2 . as appears to 
have been done by the cafes cited. That rule was made 
in order to proted thofe who were not in a condition to 
proted themfelves, and therefore I would not have frit- 
tered away one word of it. I ffiould rather have faid, that 
it made no difference whether a prifoner were in cuftody 
upon mefne procefs or in execution, or whether at the 
fuit of the plaintiff or of any other perfon ; or whether in 
charge of the fheriff or any other defcription of officer. 
The cafe indeed in Lord Raymond was before the 4 Geo . 2. \ 
but as the cafes finc<a&^g£ollowed up the fame conftruc- 
tion, and mankind have aded upon it for fo long, I muft 
acquiefce in the decifion however reludantly. 


*43 

180X.' 

Smith 

againji 

Burlton. 


Grose J. I am forry that the rule of Court has been 
fo pared away ; but as the cafe in queftion has been fo ex- 
prefsly determined not to fall within it, we mull abide by 
the decifion. 


JjAwrence J. The offie of Hutfoti v. Hutfon only de- 
termined that where a party was within the rule he fhould 
not be permitted to wave the benefit of it by any confent 
at the time. But here the defendant has not brought 
himfelf within the rule. 


Le Blanc J. of the fame opinion. 


Rule difeharged. 
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Fd, 5tfc, 

One in pofleffiori 
ef glebe land un- 
der a leafe void 
by the flat. 

1 3 Eliz . c. 20. 
by reafon of the 
jre&or’s non- 
tefidencc may 
yet maintain 
trefpsfs upon h’s 
pofleiHon again/* 
m wrong-doer. 


Graham agmnfl Peat. 

♦“pRESPASS quare claufum fregit* Plea the general 
iffue, (and certain fpeeial pleas not material to the 
qucftion). At the trial before Graham B. at the laft affizes 
at. Carliftet the trefpafs was proved in fa<ft ; but it ajfo 
appeared that the locus in quo was part of the glebe of the 
redtor of the parifh of Workington in Cumberland \ which 
had been derailed by the redtor t§ ♦V plaintiff, and that 
the re£lor had not been refulen^within the parifh for five 
years laft paft, and no fufficientexcufe was (hewn for his 
abfence. Whereupon it was obje&ed that the a£tion could 
not maintained, the leafe being abfolutely void by the 
a&ofthe 13 Eliz. c . 20., which ena£ls> “ that no leafe 
“ of any benefice or ecclefiaftical promotion with cure ot 
ff any part thereof (hall endure any longer than while the 
u leflor (hall be ordinarily refident and ferving the cure of 
c< fuch benefice without abfence '^bove fourfcore days iri 
u any one year ; but that every fuch leafe immediately 
u upon fuch abfence (hall ceafe and be void*” And 
thereupon the plaintiff was nonfuited. 

A rule was obtained in Michaelmas term laft to (hew 
caufe why the nonfuit (hould not be fet afide, upon the 
ground that the a£lion was maintainable againft a 
wrong-doer upon the plaintiff's poffeffion alone, with- 
out fhewing any title. 

Cockell^z rjt., Parky and Woody now (hewed caiifc, and 
infilled that poflefTion was tto further fufficient to ground 
the adtion even againft Grangers than as it was' prim a 

6 facie 
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feclc evidence of title, and fufficient to warrant a verdi« 9 t 
fot the plaintiff, if nothing appeared td the contrary; — - 

Bat here it did exprefsly Appear by the plaintiff’* own C *^^ M 

cafe that his poflfefliori was wrongful, for it was a Paat. 

poflefficn in fa& againft the pdfitive provifions of an a€k 
of parliUmfehtj without any colour of tiile even againft 
ftrangerS, I Leoti. 307. He Viras not even fo much as te- 
nant at fufferance 5 though it is not certain that this 
latter can maintain trefpafs (a). It is fettled that the 
plaintiff could not have maintained an eje&ment againft 
a ftranger whef had^^jfled him (i). It appears from 
Plowd. 546. that there mull not only be a pofleffion in 
fad of land to maintain trefpafs, but the pofTcfBon mud 
be lawful at the time. And ah inftarice is given,' if the 
kiftg be feifed in fee, and a ftranger enter upon Him 
claiming title, and continue in poflfeffiori a year and a 
day, yet he cannot maintain trefpafs againft a wrong* 
doer. And thoufgh 5 Cm* Dig. 537. fays that he may, 

-yet the authority cited for it does not warrant the pofition, 
and is dire&ly contrary ty^fi adjudged cafe in ^Lton. 184. 

(Lord Kenyon. That goes upon artificial reafoning that 
the king cannot be difpOfleffcd by an intruder, and does not 
apply to other cafes.) Suppofe there had been a plea of 
foil and freehold of the re&or, and that the defendant as 
his fervant and by his command entered, &c.* it being 
fettled that there cannot be a traverfe to the command (**), 

fa) VHo 5 Com. Dig. tit. TrefpaG, B* f. where it Is faid that he may 
againft a ftranger, and cites 2 Roll. dbr. 551. /. 42. but this latter book Jays 
down the pofition wiih <* con*ri 9 H. 6. 43- b. admit.** 

(b) Dot d. Ctifp v. Barber, % Term Btp* 749, 

(0 Vide 6 Co. 24. a. and Salk. 107. but if both parties daim under thf 
fame perfon the command is traverfabie, for it would be abfurd to traverfe a ■■ 
ticlf which both admit. Cra, Car. 586. 

Vojl. L S the 
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the plaintiff mud; either have traverfcd its being the titjte 
qf the re&or, or have (hewn a legal poffeffion confident 
therewith, as that he had a leafs from him - f and then 
would have been {hewn in anfwer that the leafe was void* 
by the ftatute ; and either way there mull ha,ve been 
judgment againft the plaintiff. Now it was equally com- 
petent to the defendant to avail himfelf of this upon the 
general iffue. 

LaiVy Cbrjjtian, and Holroyd contra were (lopped by 
the Court. 

Lord Kenton C. J. There is no doubt but that the 
plaintiff’s poffeffion in this cafe was fufficient to maintain 
trefpafs againft a wrong-doer; and if he could not have 
maintained an ejectment upon fuch a demife, it'is becaufe 
that is a fictitious remedy founded upon title. Any pof* 
fpffion is a legal poffeffion againft a wrong-doer. Suppofe 
s* burglary committed in ,the dwelling-houfe of fuch an 
one* rnuft it not be laid to bc^his dwelling-houfe fcot- 
withftanding the defect of his title under the ftatute. 

I\r Curiam, Rule abfolute (a). 

{a) “ Whoever is in poflfcflion may maintain an a£Uon of trrfpjfs againft 
a wrong-doer to his poilcihon.’* JIatkcr v. Sir beck , 3 Burr. 1563. So 
Cary v. Holt, zStra* 123^. <f Trefpafs is a pofifefl'ory a&ion founded merely 
on the poifefiion, and it is net at all necdTary that the right ftiould come in. 

« <judV:on.’* Lambert v. S (Wither, Wiles' Rep< 
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The King againft The Inhabitants ofHouGH,TON 
le Spring. 

^J^WO juftices by an order removed George Ha/well 
from the townlhip of South Shields to the town fh ip 
of Houghton le Spring, both in the county of Durham . The 
feflions on appeal confirmed the order, fubje£l to the 
opinion of this Court on the following cafe. 

The pauper G. Hafiveft acquired a fettlcment by ap- 
prenticeflnp with one 6W/y a mafon in the townlhip of 
Houghton le Spring. Shortly after the expiration of his 
apprenticeship he became entitled as heir at law to bin 
couftn M. IF. to three copyhold houfes, let at 61 . a-yenr, 
and one freehold houfe at Scdg/ield in the county of Dur- 
ham. Upon his becoming fo entitled he agreed to let and 
did let to one Robert Wood the freehold houfe at 3/. per 
annum, the pauper undeyalcing at the fame time to fink a 
cellar and make feme repairs in the prernifes. Weed ac- 
cordingly entered and cccupird the prernifes as a public 
houfe. The pauper in purfuance of his agreement after 
fuch pofTeffion by Wood went from Houghton (where he 
lodged with his father) to Sedgfield, for the foie purpofe 
of linking the cellar and making the repairs agreed upon. 
He was occupied in fuch work for upwards of forty days, 
during the whole of which time he refided as a lodger in 
Wood 9 s houfe. After fi milling the work he returned to 
his father’s. During the whole cf the pau pel’s living at 
Scdgfteld on the occaGon aforefaid the copyhold houfes 
were in mortgage to the fa id Robert* Wood for 40/. The 
pauper continued in the receipt of the rents of the whole 

S a of 
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i8ot. 


Fnday, 

Fib. 6th. 


A pauper, having 
a freehold e (tare 
in the parifli 
of A . in the 
occuj at on of a 
tenant to whom 
he had let it, was 
deemed to gain a 
fcttlement by re- 
fiding thereon 
40 days with the 
licence of his 
tenant for the 
purpofe of mak- 
ing fome repairs, 
fuch refidence 
being confidered 
as equivalent tr» 
a refidence in 
any other part of 
the pariih. 
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of the premifes for feveral years, and then fold the f attic 
for 130/. 

Molroyd and Mullock , In fupport of the order of feffions, 
contended that the pauper who was once fettled in Hough- 
ion ie Spring did not acquire a fubfequerit fettlement hi 
Sedg field by refidence in the parifh where he had an eflate 
of his own in the occupation of another# 1 \jl> The refi- 
dence itfeif in the pariili was occafional and accidental 
only, being for the fpecial purpofe of repairing the houfe 
which he had let to Wood . lle/rffa not refide there in his 
own right, but merely by the licence of Wood and as his 
fervant ; which is not fuflicient to confer a fettlement ; as 
was Holden in R. v. Cither ingicn ( a ), where a mortgagor, 
who was permitted by the mortgagee in pofleflion to refide 
in the heufe for the purpofe of overlooking fome repairs 
which he propofed to make on the mortgaged eftate w ith an 
intent to fell the fame and pay off the mortgage, was ad- 
judged not to have gained a fettlement by fuch refi- 
dence *, although it is clear that\ mortgagor in pofiVfion 
Iras fuch an intereil as will confer a fettlement by refi- 
dence on his efiate for foity days. It did not indeed ap- 
pear there whether or not there were any furplus after 
payment of the mortgage money ; but nothing turned on 
that point. The utmoft therefore that can be colle&ed 
from the fa£ls here Hated is, that the pauper refided in 
fait in the fame parifh in which his eft ate was fituated. 
But, 2^/y, that has never been deemed fufficient to. confer 
a fettlement, uniefs the ow ner was in the actual pofieflion 
of it. It was indeed long doubted whether refidence in 
the fame parifh where a party had property in his occu- 


pation 


\j) 3 Rfy. 771 . 
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pation were fufficifcnt to confer a fettlement unlefs he alfo 
refided upon it ; that point however was fettled in the 
affirmative in R . v. Sowton ( a ) : but the doubt could never 
have arifen if it had been confidered to be immaterial 
whether or not the owner were \n pofleffion. The reafon 
of the determination, that a perfon could not be removed 
from his own eilate, was becaufe it would be a difieifin of 
him from his freehold : but that can only apply where he is 
in the actual occupation of it at the time ; for otherwife it 
is no difieifin of him to remove him from any other pro* 
perty than his own. GflWwho has leafed his eftate, as in 
this inftance, has no more right to refide on it than a 
Granger. In order to gain a fettlement by being irre- 
moveable from a tenement of io /. yearly value, the party, 
though he need not refide on the eftate provided he refide 
in the fame parifh, muft ftand in the relation of tenant 
to the premifes*, otherwife as Lord Kenyon obferved in 
R. v. South Lynn (£), every lodger or fervant would gain a 
fettlement. If this be fufficient, two perfons may gain 
fettloments in refpect ofp/the fame property, though not 
more in value than 10/. a-year, the one as tenant, the 
other as landlord (r). But though the particular point in 
judgment does not appear to have been expref&ly adjudged, 
there are feveral di£a in the books which (hew that it has 
been confidered that a perfon may be removed from a 
parifli wherein he had property if he were not in the oc- 

(tf) Burr . S. C. 125. (h) sTermRep 664. 

(c ) See thi cafe of Llandvtrras v. Narthop ) Burr . S. C. 571. where it appears 
this may be done even in the cafe of an underletting, provided the part under* 
let be of the annual value of 10/. Buttheie the original tenant ftill continued 
to r*Hde on a frnall part of the premifes of the annual value of 40 1. 

s 3 
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cupation of it himfelf. In R. v. Dunchurch (a), (whicjfc 
was the cafe of a purchafe under 30/.) the pamper had at 
firft refided in her own houfe, from whence fhe afterwards 
removed to another part of the fame parifh, and let the 
houfe to her fon, under the idea that while (he continued 
to live on her own freehold ihe could not be removed. 
There Lord Mansfield faid, u as to removing a perfon. 

from their own, (he became an object of rempval asfoon, 
« as foe had let it to her fan? In another report of the 
fame cafe ( b)> Wilmot J. fays, “ undoubtedly Ihe might 
« be removed from the parifli ftiot reft ding in the houfe 
€C which was her own (c).” (Lord Kenyon* That being 
a purchafe under 30 /., the a£t of the 9 Geo* 1 . c* 7. in-, 
tervened, which provides that the purchafer (hall continue 
irremoveable no longer than while he foal l inhabit in fuch 
if ate. And a diftin&ion has always been taken in that 
refpeft between the cafes where the property came to the 
party by his own a£l or by operation of law.) In R . v* 
$owton{d)i which was not a. cafe within the ftatute, it 
mud be undeiftood that the party was in pofleflion of his 
property ; for it was faid by Lord C. J. Lee , u it appears 
« c that he came to Sydbury to make it his home and fpabita * 
u tion Befides which, the general expreflion which runs 
through all this dafs of cafes, that a party (hall not be 
removed from his own efate } feems to imply that he 

(a) Burr. S. C. 553. (t>) 1 Blac* Rep* 59$. 

(0 Opppfue the paflage insertion in the margin is this abiVs^h : “ A 
« P«upcr way be removed from a pari fh in which flic has a freehold, not 
•« living theiein.’-’ Whether this were written by the learned judge himfclf 
dpes not appear. The work was pybli&ed b,y h|s executors 5 but fee the 
preface, p. » 3 . 

//) Burr y S* C. There is 2 fuller note pf this cafe in Andr . 345* 
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be in the pojfejpoti of it, though he need not aQfUfllJyTfeRde 
thereon* 

Ward contra, in alifwer to the cafes cited, obferved that 
in if. v. Catherington the mortgagee was in pofleffion, and 
there did not appear to be any furplus on which the inte-J 
reft of the mortgagor could' attach ; therefore, as Lord 
Kenyon obferved, the latter had neither jus in re nor ad 
rem. That cafe turned on another of R. v, St. Michael' r, 
Bath (a), which was confidered as the cafe of an itifoivent 
who had conveyed allhislntereft in the property to truftees 
for fale and payment of his debts, without a probability of 
any furplus; and the pofleffion of which property he after- 
wards fraudulently obtained. Whereas here the pauper 
had a fubftantial freehold intereft in the pardh where h6 
refided, and an undifputed refidue in the copyhold pre- 
mifes. In R. v. Sowton the party did not refide on his 
eftate, but continued at an alehoufe in the fame parifti for 
more than forty days, as a^traveller or gueft ; and yet it 
wa$ ruled that he gaitftJri a fettiement. As to the cafe of 
R . v. Dutichurch an anfwer has been already given. He 
then contended, \Jl> that a man cannot be removed from his 
freehold or other eftate devolved on him by operation of 
law, what foe ver the value may be. The reafon is given 
by Fofter J. in R. v. Aythrop Rooding (£), becaufe by magna 
charta u none (hull be diikifed of his freehold.” 2 dly % 
A refidence in a parifh for 40 days irremoveable will gain 
a fettiement where it is to be derived from property, un- 
less in the excepted cafe of, refidcnce upon a purchafe 
lender 30 by thq flat. 9 G. x. c. 7. 3 dly % It is net ne- 

ccfiary to refide on the identical eftate of the party -, but it 
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is fufficient if he refide in the fame parifK RjJHp ^ 
Harrow (a) *, Sowton v. Sydbury (£)*, R. v. S/. Nyottr (c) $ 
and R. v. Hasfield ( d). A tkly, It is not neceffary for the 
purpofe of gaining a fettlement in thefe cafes that the 
Owner fhould aftually occupy his eftate; it is fufficient to 
refide in the parifh where he has a freehold. Here indeed 
the reCdence was m fa£l upon the pauper’s o\pn property; 
but though that were admitted to have been with the li-» 
cence of Wood only, yet it is at leaf! equivalent to refidence 
in any other part of the parifh. In mol): of the cafes it is 
true that the occupation went along with the title, but in 
fome of them that does not diltindlly appear, and the fa£fc 
may have been other wife. In Ryjlip v. Harrow Lord 
Holt's language is general, that <c living in a parifh where 
4< one has land will give a fettle ment.” It is not qualified 
by faying that it is neceffary to refide on it. He alfo adds, 
the law t^kes notice of freeholders as thofe who choofe 
■ c< members of parliament and are jurors.” It is then to 
be confidered wfiat is a freeholder ; and occupation not 
being neceffary to give him a \ou? f in order £o make tht 
allufion apply it cannot be neceffary to confer a fettlement. 
From the report of the cafe of IV vokey v. Hinton Blewet (e) 
it is competent to argue that a pauper may be fent to a 
parifh in which he has land, though in the occupation of 
another : at any rate no ftrefs was laid on the circum- 
ftance of occupation. The fame obfervation arifes 
upon the language made ufe of by the Court in Bttrclear 
v. Eajlwoodhay ( f ) ; and on the words of the a£t of 9 Geo . r. 
c . 7. /. 5. where it is ena&ed that no perfon (hall acquire 
any fettlement by virtue of any purchafepf M any eftate or 

(0 Ib - * 3 $* 

(/) lb . 163. 

“ inter#” 


(<*) Salk* 514. 

1*0 f • >* 7 ' 


( t ) Burr. §. C. i*g. 
(f) I Stt0. 476. 
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** interefi ** in any paiifti, &c. the confideration of which 
Was kls than 30/. If occupation had been confidcrcd as 
efTcntially neceffary, the word interejl would not havejbcen 
ufed. But the cafe of R . v. Hasfield (a) is in point. 
There an infant eight years old was removed from Tirley 
to Haifeld : and it appeared that on the death of his pa- 
rents a year and a half before he became feifed in fee by 
defeent of an eftate at Tirley ; and he and an infant fifter, 
u being in the faid parifti of Tirley with their grandmother 
u their neared relation above 40 days,” were removed from 
thence to Hasfield y where their father was fettled at the 
time of his death. Lord C. J. Lee made a difference be- 
tween the cafe of the two children. He faid, « Benjamin 
u is feifed in fee of an eftate in Tirley , and it is not mate- 
“ rial quo animo he came into that pariffi, or how long 
11 he has been in it: it is not a cafe within the 13 & 
f< 14 Car. 2. c. 12., becaufe having an eftate of his own 
in the pari/h, he is not removeable from it.” In S owton 
y. Sydbury “ the difficulty was upon the refidence of 
u 21^0 days in a place/Where the man was to gain a fettle- 
M ment in refped of his freehold . But I think it dear that 
u Benjamin could not be removed from his freehold B Pro- 
byn and Chappie j. “ concurred that Benjamin could not 
** be removed from the pari/h where he had a freehold." 
Now it is plain from the language of the Court that the 
point of refidence upon the property was put entirely out 
of the question. Befides it is impoffible to confider that a 
child of fuch tender years could be in the a&ual poffeffion 
pf the property ; and it is probable that the grandmother 
did not refute upon his eftate. 


f 801. 


The Ktkq 

againfl 

The Inhabitant* 
of HoughtOw 
IE S»AJffG. 


{a ) Burr . S. C. 147X 


Lord 
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1801* Lord Kenton C. J. The cafe hft cited has relieved 

1 ^ me from any further difliculty. When I flrft read the 

The King j 

againft cafe before us, I had a full conviction on my mind that tv 
Tf Houghton was a decided point that re fi fence for forty days in a parilh 
3m Spring. j n w ] 1 j c [ ) t ] ie p irt y ] ra d a freehold eftate would confer a 
fettlement there, whether he vended on the eftate or not, 
or whether or not he were in the occupation of it. The 
cafes which were at firft cited diftreffed me confiderably, 
bccaufe it was argued that there was no authority in point, 
and that in all the cafes which had been determined iti 
favour of the fettlement being gained the fatt of the oc- 
cupation by the pauper occurred, and that the reafoning 
cf the Judges in thofc cafes (hewed that it was a neceflary 
ingredient in the judgment. It feemed to me however to 
be a molt extraordinary propofition to eftablifh, that a man 
might be removed from a parifh in which he had property, 
perhaps to a confiderable amount, but whether more or 
lefs in fucli a cafe is unimportant, becaufe he has let it out* 
and that if he afterwards come there again he was liable to 
be treated as a vagrant. A man tnc/uah not in the actual 
occupation of his own eftate may have many reafons for 
wilhtng to live iu the neighbourhood of it. He is entitled 
to the privilege of fuperintending it. But according to 
the doctrine contended for, he may be fent to another part 
of the kingdom, if his fettlement happen to be there. 
There are xnilances of whole townftnps belonging to the 
fame perfon, the whole of which may be in leafe ; and if 
the landlord were to rends in the houfe of any of hi$ 
tenants, can it be imagined that he would be liable to be 
removed by an order of juft ices ? I was fure that the 
contrary had been deckled j and I have a MS. note of the 
t«;fc cited, though 1 could not recall it at once to my me- 
mory. 
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mory. Even in the abfence of any exprefs authority upon 
the fubjeft I (hould have formed the fame opinion, and I 
am fure the current of opinions has pone that way. How- 
ever lam glad to be relieved from all difficulty by the cafe 

• 

which has been cited. There tine child rt Tiding with his 
grandmother cannot be taken to h ive been in the aftual 
occupation of the property ; nor did the judgment of the 
Court proceed upon any fuch ground. '1 his is not a cafe 
falling within the aft of the 9 Geo . 1. like fume of the 
cafes cited, which as I before obferved are excepted out of 
the general rule by the very words of the aft. 


1801. 

The fvjNG 
agaitfi 
-{.habitant* 
ot Houcitum 
le Spring. 


Grose J. The general impreffion on my mind has 
been, that if a party refided in the fame pari ih where he 
Jiad property, whether he refided on it or not, he gained 
a fcttlement : but I am not aware that my attention 
was ever before particularly pointed to the di It in ft ion be- 
tween a legal and an aftual pofleffion of fuch property. 
Here indeed the pauper w:»s corporally refident upon the 
property \ but I confifter that the pofleffion was, properly 
fpeaking, in the ldTte. Now by diltinguifhing this cafe 
out of the general rule, we are fplitting die rule unncccf- 
farily, fo as to make it more difficult for the magiitrates 
below to aft upon it. 'That the rule itfelf is large enough 
to include this cafe appears from the paffage cited from the 
cafe of Ryjhp v* Harrow, as faid by Lord Holt , and alfo from 
the opinion of the Judges in R. v. St. Nyott’s , particularly 
what was faid by the three Judges who agreed in opinion 
with Lord C. J. Let , that if a man “ have lands of inhtrii - 
€f a nee in the par if it is not neceflary that the refidence 
^ (hould be upon the lands ; it is enough if he refide in 
4 * the parifh.” They do not fay, . <c if he have lands of 
W inheritance in pojfffion in the parifl),” &c. In addition 


to 
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The Kir<» 
againjl 

The Inhabitants 
of Hove 51 ton 
li Spring. 


to thefe is the cafe of R. v. Hasfield y upon which very pro* 
per comments have been made. The reafon affigned by 
Lord C. J. Lee why the boy was not removeable within 
the ftatute of Car. 2 . is, cc becaufe he had an eftate of his 
“ own in the parifh he does not fay, an eftate in his 
poiftffion or occupation. Upon the whole therefore I 
would rather abide by the general rule than qualify it with 
the exception now contended for, which does not feem to 
be grounded in the opinions of our predeceflors. And 
therefore I am of opinion that a fetileinent was gained in 
SafgfuhL 


Lawrence J. I mu ft own I have great doubts upon 
this fubjeft. If I thought that the rule had been once 
fettled fo as embrace the point before us, whichever way 
the decifion had been I would on no account difturb it. I 
have always conceived the rule to be, that where a man is 
in the occupation of an eftate of whatever value which 
came to him by operation of law, he may gain a fettlement 
by redding in the fame parifh for f*.\ty days : but I canrot 
find any cafe wfiere if he parted with the poffcftion the 
fame rule has prevailed. On the contrary, the reafoning 
of the Judges in the feveral cafes referred to fee ms rather 
to go the other way. In Ryjlip v. Harrow (a) Lord Holt 
afligns as a reafon for the rule which has been mentioned, 
that (t the aft of Car . 2. never meant to banifh men from 
41 the enjoyment of their own lands i” which only applies 
to a cafe of aftual occupation. So in the cafe alluded to 
of R . v. Aythrop Rooding (£), the reafon affigned by Fojler J. 
why a man fhould not be removed from his own is u becapfe 
41 none Ihall be difllifed of his freehold.” But how i6 he 

(J) Burr . S. C. 4x4. 


(d) Salk * 524. 
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SJfeifed by the removal if he had before lef it to another ? 
He lofes no right which he before enjoyed *, he is ftill 
entitled to receive his rents the fame as before, and hfe could 
have had no more if he had remained in the fame parifli. 
If however the laft cafe mentioned of R . v. Hasfield had 
decided the point, I fliould have abided by it : but it does 
not appear upon the (latement of the cafe that the grand- 
mother was not living at the time in the houfe of the in- 
fant, and therefore {he might be confidered as having a 
poffeffion for the infant, which would be the fame thing 
for this purpofe as his actual pofTcfiion. It is difficult to 
fey how far the argument may be carried. A man may 
have a legal title and yet be out of pofleffion : would it be 
contended that in fuch a cafe he might gain a fettlement 
by forty days refidcnce in the fame parifli? Would the 
fame rule extend to the cafe of one who has a reverfionary 
intereft ? Upon the whole, not thinking that the cafes 
have hitherto gone further than to give a fettlement to one 
who is in pojfejfion of his own eftate, I have great doubts 
how far the rule oug^f, to be extended further. Here I 
cannot confider the pauper as being in poffdfion of the 
premifes at the time. He was merely permitted to refidc 
there for a fpecial purpofe by the licence of the tenant, 
who might have turned him out at a moment's warning. 

Le Blanc J. This is a new queftion of which I aifo 
have great doubts, and fliould like to have further time for 
confideration. There are expreflions which have a con- 
trary tendency to each other in the very fame cafe, and 
coming from the fame Judge. For in Ryjltp v. Harrow 
Loid Holt is firft made to fay, that the law takes notice 
of freeholders^ &c. ; from whence iHs to be inferred that 
he thought that refidence in a parifli where a man had a 

freehold , 



i8on 
The Kino 

ttgairft 

The Inhabitant! 
of Hough t otf 
Lp SmiNd. 
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18p i. freehold t though not in pofTeflion, would confer a fettle 

1 ment. But when he had before faid that the ftatute nev&r 

TheKiKe . r . r , . 

againfi' meant 'to bamlh men from the enjoyment ot tneir own 

^Ho^gmton 18 lands, it feems as if he were fpeaking merely of perfons ill 
&m. Sfazng* pofTcrllion of their own property. It cannot therefore be 
collected with any certainty how the fa& flood in that 
cafe. So in the cafe of R. v. Hasjield it does not appear 
whether the boy, though too young to be in the aftual 
pofT flion himfelf, were not refident with his grandmother 
upon his own property. If fo, it leaves the queftion as it 
was before. As to the circumft.inces of the prefent cafe* 
I confider it to be the fame as if the pauper had lodged at 
any other public houfe within the parifh, and not in that 
of which he was the landlord ; for it is dated that he had 
before agreed to let it to Woody and that Wood had aftually 
entered and occupied the premifes, and that the pauper 
afterwards re Tided there as a lodger in Wood's houfe. He 
had therefore no right of pofleflion, and Wood might have 
turned him out whenever he pleaftd. This therefore 
mull be confidered as a cafe where the party had property 
in the parilh, but that he did not i^efldc on it, and that 
another was in pofTeflion of it. And that brings it to the 
true quedion Whether fuch a one cairgain a fcttlement by 
refiditig for 40 days in the fame parifli. At flrd I thought 
the quedion had been decided by the cafes of /?• V. 
Sowton and R. v. St. Nyctt's, but upon looking more nar- 
rowly into them I find there are circumftances of doubt 
whether the party were not in pofTeflion of the property. 
Perhaps on looking further into the cafes, and particularly 
into that of R . v. Hasfidd , we may find fomething deciflve 
to direel our judgments. But if it fhould be found to be 
altogether a new quePuon, the inclination of my opinion 
is, that a perfon wh6 has not the poffdliou but only 
7 the 
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tific property of an cflate, and a riglit to receive the 1801/ 

rents, 16 not irrempveable from the parifli where fuch — — 

The King 

eftate is fituated. againfl 

Cur . adv . vult. The inhabitants 

of Houghton 
i.e Spring, 

On this day (the former opinions having been delivered 
two days before), Lord Kenyon C. J. faid, that the Court 
had looked more particularly into the cafe of R. v. Haf- 
Jield , and they were now all of opinion upon the authority 
of that cafe (a), which governed the prefent, that the fet- 
tle ment was in SedgJieJd. 

Both Orders quafhed. 


In the report of the fame cafe in a Stra. 1134 it is Gated that the 
order was qu allied as to the boy ; for as to him he was tenant in fee of the 
4/. per annum ; and though i : was not flat id that he was cHuaHy on that (pot, 
yet it was enough that he had Jucb an op. ate in the pari fa fern nvhich hi 
could not be removed. It is alfo to be collected from a MS. note of the late 
Mr. Mafleman that the boy was not living on his edate. It alfo appears 
that the fettlement of the fame pauper was aft*iward 9 difpqtrd again between 
Ryfllp and Jhr.dcn pari/lies, 5 Mod. 41 C., and the principal queftion v..«u. 
Whether Ryjiip was concluded by the former order r but incidentally llrcfs wa., 
laid on the circumfrancc of this pauper having a friehcld at Herdcn* Holt C. J- 
fays, u Let a man le fettled where he will, we at e all of opinion he may go 
u and live where he has an cflate , and therefore that he mi^ht have gone to 
** the place where he had a freehold*" 


Wood & Uxor aralnft Baron. 

o *f 

/ J n HE Muller of tlic Rolls dire&cd the following cafe 
to be made for the opinion of this Court. 

Yhcmas Lowe deceafed being ft: i fed in fee-fimple of “ wL fhaii 'hod 

. tl and cuj .y the 
111 *< lame as a place 
“ of inheritance 

t( to her and her children or her iflue for ever. A r. J If it fhould fo happen th it A. thnul-i d;e 
leaving do child or childicn, or A*'$ children thuuid die without iflue, ” then ovtr: held, that 
A. took an eftau- tail » 


divers meffuages, lands, and hereditaments in Hindlcy 


Friday, 

Feb* 6th# 

l r nder a devifete 
A cA'aU theteiU- 
tor’s whole '.'.Hate 
and eff dh real 
and onfmiai 


Lancajhire ; 
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Lancajbire > on the ift of June 1793, by his will duly made 
and executed, dcvifed in the fottowing words : 41 I give 
“ and* bequeath to my loving wife Anne Ldilre now living 
44 with me all my whole eftate and effe&s real and pfcr- 
44 fonal whatfoever, to bapve, hold, and enjoy the fame 
44 during her natural life, if (he Co long remain my widow, 
44 but if (he (hould marry again, then (he (hall have 
50 fliillings a-year, to be paid to her from and out of 
44 my real and perfonal eftate during her natural life by my 
44 executors hereinafter named ; then from and after the 
44 death of my aforefaid wife Arm Lowe I give and be- 
44 que ath to my daugher Aun t the wife of Jofeph Wood \ 
44 all my whole eftate and effe&s real and perfonal and 
44 whatfoever theretinto belflngefh, and alfo all my houfe- 
44 hold goods and furniture whatfoever and wherefoever, 
44 who (hall hold and enjoy the fame as a place of inhe- 
44 ritancc to her and her children or her iffue for ever. 
44 And if it fhould fo happen that my daughter Ann (hould 
44 die leaving no child or children, or if it fo happen 
44 my daughter Arm's children (hould die without ifiTue, 

44 then I order and direft that all my houfes and lands, 

45 and alfo all my houf hold goods and furniture, and aH 
44 my other effects whatfoever (hall be fold, and the mo- 
44 ney arifing therefrom ihall be divided in manner and 
4t form following; firft, my nephew John Bitkell of 
4f HitidUy or his defendants, and Janus Lucas of Afpiel 
44 or his defendants, (hall have the full fum of 100/. 

44 that is 5c/. each. Then I give to the two fons of 
44 Eleanor Baron five (hillings each, and likewife to Mar- 
14 garet the daughter of Alexander Lucas the fum of five 
** (hillings, and likewife to Jofeph Wood the fum of five 
44 (hillings ; and the remainder of the money (hall be 
€i divided among ft my nephew John Bithell \ amd Sibil the 

4< wife 


2 
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u wife of James Platt , and iWty the wife of Richard 
** AJhtoti , and A tin the wife of Robert Harrtjon , or their 
€< descendants, and likewife James Lucas aforefaid, arid 
<f Eleanor the wife of James Baron , and Betty the Wife of 
w Lambert Ainfcough , or their {Jefccndants, which (hall be 
“ equally divided amongft them (liare and fhare alike j 
€t and laftly, I nominate my wife Ann Lowe and my ne- 
** phew John Bithell and Alexander Winnard my lawful 
€t executors;” 

The teftator died foon after the making of his faid will* 
without altering or revoking the fame, leaving his widow 
Ann Lowe and his daughter Ann Wood him furviving. 
The teftator’s Widow is fincc dead. At the time the 
teftator made his faid will, and at the time of his death, 
his daughter Ann Wood had one child only, which is now 
living •, but flie has fince had feveral other children, all of 
whomare alfo nowin being. The defendant purchafed from 
the plaintiffs a part of the lands devifed to the plaintiff 
Ann ; and a bill was filed by the plaintiffs againft him to 
conrfpel a fpecific performance. The defendant by his anfwer 
offered to perform his part and pay the purchafe -money, 
if the Court fliould be of opinion that the plaintiff Ann 
Wood could make a good title. The queftion for the 
opinion of the Court wa3, Whether under the will of the 
teftator Thornas Lowe his daughter the faid Aim Wood 
took an eflate-tail or an eftate for life only in the devifed 
premifes ? 

Holroyd for the plaintiff contended, that Ann Wood took 
an eftate-tail, and confequently that by her and her huf- 
bnnd fuffering a recovery they could make a good title. 
Vol. I. T For 


261 

1801.* 

Wood & Ox. 
agatnft 

Baron. 
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iSo*. Tor though according to Wild's cafe (a) if there be a dc- 
vife to one and his iflue or children, and he then have ifTue 

yfooa sc Vx. 

again ft livings tlie iflue will take immediately, unlefs there be a 

manifeft intent to the contrary to be collefted from the 
whole will \ yet that only holds where the eftate is given 
to the children by expreis words ; whereas here the gift 
is to Ann Wood alone, u who IhaH enjoy the fame as a 
<c place of inheritance to her and her children,” &c\ 
There is therefore an exprefs eliate of inheritance givtn 
to her. Befules which the general intent of the teftator 
would be defeated if the children took any eftate ; for as 
there are no crofs remainders given, and they cannot be 
raifed by implication between more than two, the re- 
mainder over would take effe& on the death of any of 
them in difherifon of the reft of Ann Wood's blue. He 
alfo referred to Doe v. Applin ( b) } and Doe v, Smith (<:), to 
fliew that a particular mult yield to a general intent where 
both cannot (land together. 

Mauley, contra, infilled that this cafe fell exprefsly with- 
in the rule laid down in Wild's cafe, that if a man devife 
land to A . and to his children and iflue, and he have then 
iflue, the iiTue (hall take a joint eliate for life with A . 
{Lord Kenyon obl’erved, that there were other words here; 
namely, that Ann Wood lhould enjoy the eftate as an in- 
heritance to her and her children or iflue for ever.) If 
thefe words were conllrued to give Ann Wood a fee, it 
would make the limitation which follows an executory 
devife. (Lord Kenyon. As an executory devife it would 
be too remote, being after an indefinite failure of iflue.) 
It is merely after failure of iflue of the firft taker, and 

(<*) 6 Co. 16. ( b ) 4 Tam Rep. 824 (r) 7 Term Rep. 531. 

therefore 
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therefore not too remote $ for in one event it is, u if Ann 
u (hould die leaving no child or children.” In Porter v. 
Bradley ( a ) the devife was “ to one and his heirs and»affigns 
u for ever,” and if he die leaving no iflue behind him, then 
over ; and there the limitation over was holden good byway 
of executory devife. So in Roe v. Jeffery (1 b ), after a devife 
to ST. F . in fee the tellator added, u and in cafe T. F, 
tf fliould depart this life and leave no iflue, then to E . M . 
“ and S., or thefurvivor or furvivors of them fliare and (hare 
<c alike.” This latter was holden a good executory devife. 


1801: 

Wood Sc Urf* 
againft 
Baron. 


Lord Kenyon C. J. In cafes of this fort one fpells as 
It were every word in order to get at the real intention of 
the tellator. In Porter v. Brad'ey the words were, C£ leav- 
“ in g no iflue behind him In Roe v. Jeffery the words 
were, <c in cafe he lliould depart and leave no iflue,” arid 
the limitation over was of eltates for lives to perfons then 
in efle. Thefe circumllances (hewed that the teftators in 
the refpeflive inftances meant to confine the limitations 
over to the event of a dying without iflue at the time of 
the death of the firft taker. But it is a general uncon- 
trollable rule, that that which may take place as a remain- 
der (hall never take place as an executory devife : and 
at prefent it appears to me that Ann Wood took an 
eilate-tair: however, we will confider the cafe, and certify 
our opinion. 

Afterwards the following certificate was fent to the 
Matter of the Rolls : 

This cafe has been argued before us by counfel ; 
we have confidered it, and are of opinion, that under the 

{ a ) 37 143- (£) 7 Term 589. 

T 3 


will 
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Hoi. will of the teftator Thomas Lowe , his daughter Ann Wood 
S ^ „ took an eftate tail in the premifes deviled to her by the 

Wooi» & Ua. 1 J 

againft laid will. 

Ba«on. 

Kenyon. 

i 6th Feb . i8cr. N. Grose. 

S. Lawrence. 
S. Le Blanc. 


Goodtitlh on the demife of George Sweet agahijl 
John Bidlake Herring, Joseph Horne- 
brook, and John Hittow. 


Under * devlfr 

to A. for her na- 
tural life, with- 
out impeach- 
ment or w.*tie, 
remainder to 
tr uitres to pre- 
ferve contingent 
remainders, re- 
mainder to me 
ktvs mule of the 
btdy vf A. to be 
begotten, feve- 
rallv, fuccellive- 
iy, a-jfi in te- 
rruindev trie af- 
ter another ac- 
cordinp to fnu- 

•rvl'ir.y, ScC. the 

c^dcr of fuib 
*' lorn and the 
Jieir.. male of hi? 
body bring al- 
ways pretVried 
or fore the 
>onr.p. o T of fu:b 
fan and (on: and 


H I S was an ejectment for certain manors, mef- 
fuages, and land lying in the parifhes of Eggkjturry 
North and South Petberwyn , and feveral other parifhes in 
the county of Cornwall , under a demife laid on the 28th 
of May 1800. At the trial before Thomfon B. at the lafl 
affixes at Bodmin a fpecial verdift was found, Bating in 
fubftance, that Elizabeth Long at the time of making her 
will and at her death was feifed irrfee of the demifed pre- 
miles, which (he became entitled to on the death of her 
late brother John Space oi Long; and being fo feifed, on the 
1 ith of December 1763 made her lad will in writing of 
that date, duly executed and attefted topafs lands, where- 
by flie deviled as follows : As for and concerning all 
manors, meffiuages, tenements, lands, hereditaments, and 
premifes, advowfons, Sec. and rights of patronage what- 


:be heir* male of foever and wherefoever, whereof fhe fliould be poflefled or 

me;r belies, and * 

»n .Wauic of entitled unto at the time of her deceafe, fituate, lying, and 
r.ich '.flue, to the . . * 3 

daughter <r d being in the feveral counties of Devon , Cornwall \ the 

daughters of the 

body of A. as tenants in cc>rrmon in tail, remainder over; he'd A. only took an eftate for life, 
rh it the word* hen male cf hn ’\dy ^eie ex-' Lines: by the luble^ucnt words to mean firft and 


county 
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county of the city of Exeter or elfewhere, (he gave and de- 
vifed the fame, with all and Angular their each and every 
of their rights, members, hereditaments, and appurte- 
nances whatfoever unto Oliver Baron and George Sweet 
(the leflbr of the plaintiff) and their heirs, for and upon 
the feveral ufes and trufts thereinafter limited and de- 
clared, (viz.) To the ufe of and in truft for her filler Mar- 
garet the wife of C. Davie and her afligns during her 
natural life, without impeachment of wafte, remainder 
to the fame truftees to preferve contingent remainders ; 
and from and after her deceafc, then to the ufe of and in 
trail for the heirs male of the body of the faid Margaret 
Davie to be begotten, feverally, fucceifively, and in re- 
mainder one after another as they and every of them ihould 
be in feniority of age and priority of birth, the elder of 
fuch fons and the heirs male of his body lawfully iffuing 
being always preferred, and to take before the younger of 
fuch foil and Ions and the heirs male of his and their body 
and bodies ; and for want and in default of fuch ifluethen 
to the ufe of and in truft for all and every the daughter 
and daughters of the body of the faid Margaret Davie to 
be begotten, to be equally divided amongft them, if more 
than one, (hare and (hare alike, to take as tenants in com*- 
mon and not as joint-tenants, and of the feveral and re- 
fpeftivc heirs of the body and bodies of fuch daughter and 
daughters; and in default of fuch iftue then to the ufe 
of and in truft for her coufin the faid George Sweet and his 
afligns for and during the term of his natural life without 
impeachment of wafte, and from and after the determin- 
ation of'that eftate then to the ufe and behoof of him the 
faid Oliver Baron and his heirs during the natural life of the 
faid George Sweet, upon truft to pfeferve contingent re- 
minders ; and from and after the deceafe of the faid 
T 3 G corgi 
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x 8<3 1 • George Sweet then to the ufe of and in truft for the heir# 
male of the body of the faid George Sweet to be begotten, 
agoinft feverally, fuccefiively, and in remainder one after another 
HIKING. a $ they and every of them fhould be in feniority of age 
and priority of birth, the elder of fuch fons and the heirs 
male of his body lawfully iffuing being always preferred 
before the younger of fuch fon and fons and the heirs male 
of his and their body and bodies ; and for want and in 
default of fuch iffue, then to the ufe of and in trull for 
nil and every the daughter and daughters of the body of 
the faid George Sweet to be begotten, to be equally divided 
amongft them (if more than one) lharc and (hare alike, as 
tenants in common and not as joint-tenants, and of the 
feveral and refpe&ive heirs of the body and bodies of fuch 
daughter and daughters ; and in default of fuch iffue then 
to the ufe and behoof of the right heirs of her the faid 
Elizabeth Long for ever, and to and for no other ufe, end, 
intent, or purpofe whatfoever. 


On the 26th of June 1 769 the tfcftatrix died, whereupon 
Margaret Davie entered and was feifed, &c. On the ill 
of January 1 775 Charles Davie died, leaving Margaret his 
wife the devifee him furviving, who by indentures of 
leafe and releafe of the 5th and 6th of December 1775* 
made a tenant to the prxeipe and fuffered a common re- 
covery, and afterwards by her will dated 20th of October 
1786, duly executed and attefted to pafs lands, devifed 
thfc premifes in queftion to the defendant John Bidlake in 
fee ; and afterwards died on the 16th of May 1799 with- 
out ever having had any iffue j after whofe death Bidlake 
entered and was feifed, and in Hilary term 40 Geo . 3. 
levied a fine with prQclamations ; and after fuch fine 
levied, and within five years after t^ie death of Margaret 

Davit} 
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Davie* and within one year before the commencement of 
thisiuit, George Sweet the leffor of the plaintiff ( Oliver 
Baron being then dead) entered upon the premifes and 
cjeded the faid John Bijtllale f and demifed the fame, Sec# 


I 8ai. 


Goodtit^e 
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Tripp for the leffor of the plaintiff infilled that Margaret 
Davie took only an eftate for life, with remainder to her 
children as purchafers. Plain words giviftg an eftate tail 
will indeed prevail, unlefs there be a plain intent only to 
give an eftate for life. Now here is an exprefs limitation 
of the eftate in ftri& fettlement. Firft, there is an exprefs 
eftate to her for life, then to truftees to preferve contin- 
gent remainders ; then indeed there is a limitation to the 
heirs male of her body, but the teftatrix in the fame fen- 
tence proceeds to point out what heirs male, namely, fons 
in fucccffion, the elder of fucli fons, Sec. to be preferred ; 
and therefore defignating them as purchafers to take in 
their own right, and not by defeent from their mother. 
Befides, if the limitation to the heirs male of the body of 
Margaret Davie is to give her an eftate tail, the fubfequent 
limitation to the daughters mu ft be obliterated ; for it 
cannot be contended that thofe words would give her an 
eftate in tail general* but only in tail male . And even if 
(he took an eftate in tail general, the daughters would take 
in a different way from what the teftatrix defigned ; for (he 
has dire&ed them to take as tenants in common, which 
they would not otherwife do, but as coparceners. He 
alfo cited Dow or Law v, Davis {a) as in point: that 
was a devife to B* and his heirs lawfully begotten, viz. 
tlie firft, fecond, and every other fon fucceflively lawfully 
to be begotten, and the heirs of the body of fuch firft, 
fecond, and every other fon, &c. ^according to feniority $ 


and 
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and in default of fuch iflue, to the deyiforis own right heirs. 
'J'here. it was holden that the latter words explained the 
former, and that B. took only an eftate for life and not in 
tail. That cafe was even, Wronger than the prefent; for 
there was no exprefs eftate for life given to B. as in this 
cafe to M. D. So in Ginger v. White [a) the devife was to 
A . for life, remainder to the male children of A. in fuccef- 
fion and their heirs, and in default of fuch male children to 
the female children and their heirs, and in cafe A . died 
without iflue, then over ; and held that A . took only an 
eftate for life. And there Lord C. J. Willes fpeaking of 
Legatt v. Sewell (£), which he obferves was the only cafe 
which had the lead refemblance to the contrary, (and from 
which judgment Tracy J. diffented,) fays, that there the 
words were “ heirs of the body,” which vi termini even 
in a deed would create an eftate tail. But he adds, that if 
the firft; words had been “ ifTue” or tc children,” all the 
Judges were of opinion that W. Legatt would only have 
had an eftate for life. And that they went on this rule, 
that where in the beginning of a tVill an exprefs eftate is 
given, it {hall not be afterwards altered by implication , 
though it may by exprefs words. And then he diftinguifhes 
that cafe from Law v. Davis % for that in the former there 
were no exprefs words to alter the eftate firft given, as 
there were in Law v. Davis . The fame rcafoning there- 
fore will ferve to diftinguifh this from the cafe of Legatt v. 
Sewell. Upon that diftinflion alfo the cafe of Sayer 
v. Maftennan (c) turned, where the firft taker took an 
eftate tail, it being devifed to him and the heirs of his body % 
the males having preference and fuccecding according to 
their births; which latter words the Court faid exprefTed no 

(") miles, 3*8. '*) z ;v», 55 1 . {* ) AmbU 344. 
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more than what the law dire&s. But here the legal defcent 
is altered. That cafe however was decided without ad- 
verting to the cafe of Ginger v. White , which though deter- 
mined before was not publiflie<j[juUL afterwards. 

Lens Serjt. contra contended that Margaret Davie took 
an eftate tail by the words of the will, and from the general 
intent of the teftatrix. The words ufed here are materi- 
ally different from thofe in Law v. Davis. There the 
teftator exprcfsly declared what “ heirs lawfully begotten” 
he meant, “ viz. the firft, fecond, and every other 
4S fon,” &c. whereas here the eftate is limited to “ the 
“ heirs male of the body to be begotten feverally, fuccef- 
€t fively, and in remainder one after another,” &c. which 
is no more than the law would have done. It is true that 
words ufed in their ufual legal acceptation in the firft part 
of a will may be controlled by fubfequent words, and the 
whole will muft be read together ; but then the intention 
of the teftator to control the former words muft be mani- 
feft’and exprefs. Now* u heirs of the body” are words 
peculiarly appropriated to carry an eftate-tail, and 
they have never been conftrued to be words of pur- 
chafe unlefs fuch an intent has been pofitively fcxprefied. 
If the fubfequent words, “ the elder of fuch fons> &c. 
* ( being always to be preferred to the younger of fuch fon 
€( and 'fons? &c. muft be taken to mean the fon and fons 
of Margaret Davk , as an explanation of what was meant 
by the antecedent words, heirs male of the body;” then 
indeed the cafe would be governed by Law v. Davis ; but 
they do not neceflarily import that, and muft rather be 
taken to mean fon and fons in fuccefiion at all times 
during the continuance of the male'defccndants of Mar- 
garet Davie . [Lord Kenyon. Words of purchafe cannot 

be 
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bt applied to the fecood generation beyond thofe in effc^ 
In Law v. Davis the explanatory words " fon and 
u fom” Bee. exprefsly referred to the fons c< of the body 
€i of the fatd Benjatpm£^ the firft taker. And fo it was in 
Ginger v. White 3 and Life if. Gray (a) : but here the words 
** fuch fon and fons,” &c. are not exprefsly faid to be 
fon and fons of Margaret Davie . Next, the words <c fevev 
“ rally, fucceffively, and in remainder,” &c. do not {land 
in the way of conftruing this to be an eftate tail in the firfl 
taker, as was holden in Jones v. Morgan (b). [Lord 
Kenyon. There were no fuperadded words of limitation 
in that cafe to the devife to the heirs male. I argued the 
cafe,} But it fliews that thofe words alone will not pre- 
vent an eftate tail going to the firft taker. Sayer v. Maf- 
terman (r) is to the fame effe£l. In Ginger v. White the de- 
vife was to the male children of the firft taker in fucceffion, 
which word children is naturally a word of purchafe : but 
here the devife is to the heirs male ef the body , which are 
naturally words of limitation. Then the fubfequent li- 
mitation to the daughters is obje£led as inconfiftent with 
this conftruftion : but if the general intent will beft be 
cffe&uated by giving Margaret Davie an eftate in tail male, 
the particular intent muft give way. That difficulty how- 
ever may be gotten rid of in two ways, either by Margaret 
Davie taking an eftate in tail general, or by her taking an 
eftate in tail male, with remainder in tail general to her 
daughters. And though the devife to the daughters might 
thereby lapfe in the event of their dying before it veiled, 
yet that would be better than cutting off the fucceffion of 
any of the heirs male of Margaret Davie who were in- 
tended to be preferred, which would be the cafe if the 


(*) 2 Irv. 223. PoUtx. 582. {£) I Bro. Cb. Caf. zo$. {c) Ambl. 344* 
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eldeft fon died, leaving a fon in the lifetime of the telU- 
.trix. Neither is there any provifion made in the will for 

4 

the daughters of M . D.’s fons. Upon the whole, although 
there are inconveniences both ways^jet by giving -her an 
eftate tail the general inter/tfmay be better effectuated, 
according to the do&rine in Roe d. Dodfon v* Grew{a) t 
which was, that the remainder over (hould not take effeCt 
till failure of the iflue of M% D . 

Tripp, in reply, obferved that the cafes of Roe v. Grew , 
Robin/on v. Robin fott y Doc v. Appim , and others of the fame 
ciafs, only (hew, that where there is a manifefl intcut 
upon the whole will that all the iflue of the firih taker 
fhould take before the eftate went over, and there were no 
words to effeftuate that intent without giving an eftatp 
tail to the firft taker, that conftru&ion (hould prevail: 
but here there are fuflicient words to carry the apparent 
intent into effeCt, without having recourfe to fuch an arti- 
ficial conftru&ion. No fatisfa&ory anfwer has been given 
to the objection, that the limitation to the daughters will 
be (truck out of the will by giving M . D. an eftate in tail 
male, (for there is no pretence for her taking an eftate in 
tail general). And this cafe is even ftronger in that rc- 
fpeflfc for letting all the limitations (land than Law v, 
Davis f for there die heirs general might have come in 
notwithftanding the firft taker had an eftate tail; but 
here the daughters will be excluded by fuch a con- 
struction. It would be a new an 4 unnatural conftruc- 
tion to give the anceftor an eftate in tail male, with a fub- 
fequent limitation to the daughters as purchafcrs : and 
ftnlefs the teflatm had fo pofitively expreffed it, the Court 
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would not imply fuch an intention. Here the eldeft fon 
of M< D . was fo deferibed, becaufe not being in efle he 
could not be otherwife defignated. It plainly was not the 
intent of the teftatwas-^^able M. D. to deftroy all the 
fubfequent limitations to tfce objects of her bounty. 

Lord Kenyon C. J. I have not the fmalleft doubt 
upon this cafe. The intention is moft obvious to give the 
firft taker only an eftate for life *, but if that intention could 
not be carried into effect without {baking a pofitive rule 
of law I fhould certainly bow to the decifions. The cafe 
of CoJfort v. Col/on (a) went on that ground j and fo after- 
wards did Perryti v. Blake (£), in the Exchequer-chamber; 
where the Judges thought that after the rule of law in 
Shelley' s cafe had governed fo many fubfequent decifions, 
however imperfeft in itfelf as a rule for conftruing the in- 
tention of a teflator, it was necefiary to abide by it. That 
rule, however, is only eftablifhed to the extent in which 
it is to be found in Shelley' s cafe (r) to this effect, that if 
an eftate of freehold be given to a man, and either me- 
diately or immediately in any part of the fame inffrument 
an eftate is limited to the heirs of his body, the latter 
limitation will unite with the former, and give him an 
eftate-tail. But it never has been decided that thofe 
words might not be otherwife explained in the will by 
the teftator himfelf. They were fo explained in Lave v. 
Davis . There the queftion was, Whether the words 
€t heirs lawfully to be begotten” could not be explained 
by the fubfequent words to mean heirs of a certain de- 
feription ? In other words, Whether the teftator could 
not fay u by heirs lawfully to be begotten I mean the firit 
* ( and other fons fuccefiively,” &c. of the firft taker. Of 

(a) 2 Atk. 246. (Jb) 4 Burr. 2581. (*.*) J Co. 2C4 b. 
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this there could be no doubt. In former times indeed 
greater ftriftnefs was attributed to the meaning of the 
words €t heirs of the body.” The eftate which wtfs the 
fubje& of difpute in the cafe of Law v. Davis came 
afterwards to a gentleman whf^as lift perfectly fatisfied 
with the decifion, and Would have it canvafled again. 
His doubts were founded upon an old opinion which he 
had difcovered of Lord Holt's, that the words “ heirs of the 
“ body” were fo pofitive to give an eftate-tail to the firft 
taker that they could not be gotten rid of by fubfequent 
words. That opinion I have feen •, but it was certainly 
too ftraight-laced a conftruflion : and nobody has ever 
fince doubted but that the cafe of Law v. Davis was 
rightly decided. That cafe, however, if it wanted Con- 
firmation, has been fortified by the fubfequent decifion 
in Doe d . Long v. Laming , (of which his lordfhip read a 
note of Mr. Filmers, taken, as he faid, more accurately 
than that by Sir James Burrow .) The Court there clearly 
thought that the fubfequent words a as well females as 

s% males” (hewed that the teftator meant the words <£ heirs 

» 

(i of the body,” &c. to be words of defeription of 
the perfotis whom he intended fhould next take, and not 
words of limitation. 1 well remember the cafe of Jones 
v. Morgan . There were words of limitation fuperadded 
to the devife to the heirs male, which has been always 
holden to be of great weight in cafes of this fort. The 
decifion in this cafe, however, is principally governed by 
the cafe of Law v. Davis , and Doe v. Laming , which for- 
tifies it. It is unnecefiary to go through all the other cafes. 
Bagpsaw v, Spencer eftablifhes the fame principle. Lijle 
v. Gray is flronger ftill, bccaufe it was a conftru&ion on 
a deed* Alfo Goujon v. Goujon , and other cafes might be 
mentioned. All confpire to (hew that Margaret Davie 

took 
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tbok only an eftate for life, and not iri tail. If It bad 
come within the principle of the cafe of Roe rf, Dodfon v. 
Gm^i where a particular intent could not by law take 
efle£t confidently with other parts of the will, we muft 
have gone cy pres effect to the general intent : 

but that clafs of cafes does* not apply to the prefen t. 

Grose J. The only queftion is, Whether the word* 
€C heirs male of the body of M. D” See . can by the fubfe- 
quent words be explained to be ufed as words of pur- 
chafe ? That mud be determined by conGdering what the 
intent of the tedatrix was, and whether fuch intent can 
be eiFeftuated within fettled rules of law. The in- 
tent is mod obvious that M . D , the mother flionld only 
take a life-edate ; it is fo declared in exprefs terms. Ne- 
verthelefs, if it were fhewn to be inconfident with the 
whole plan of the will that fhe Ihould take no greater eftate, 
there are fubfequent words large enough to have given her 
an eftace-tail : but here it is confident with the whole 
will that the words if heirs male of the body,” &c. (hould 
be reftrained by what follows* The cafe of Law v. Davis, 
is rather ftronger than the prefent, and at lead judifies us 
in holding that the words “ heirs male of the body” may 
be redrained to mean words of purchafe. Here too there 
are words of limitation added to the devife to the heirs 
male, &c. which has always been confulered as a ftrong 
ingredient in cafes of this fort. The cafe of Law v. Davis 
is fupported by that of Doe v. Laming ; and to thefe may 
be added Bag/haw v. Spencer (a), which I think goes the 
whole length of the prefent cafe. Therefore I think we 
are fully warranted in giving effedt to the intention by 


oo i 14a. 


deciding 



IN THE tfofcTT-FlEST Yfeift OF GEORGE III. 

deciding that Margaret Davie took only an cftate for 

life. 

Lawrence J. The queftion is, Whether “ heirs male 
u of the body of Margaret Dav y” :3 i^fcriptive of the per- 
fons whom the teftatrix afterwards calls “ fon or fons?” 
Of the intention there can be no doubt. She firft gives 
M* D* an exprefs eftate for life, without impeachment of 
wafte, then to truftees to preferve contingent remainders, 
then after M. TVs deceafe to the heirs male of her body 
to be begotten feverally, fucceflively, and in remainder one 
after another, &c. All this was unneceffary if the teftatrix 
meant to give M. D . an eftate-taih But then (lie goes on, 
“ the elder of Juch fons and the heirs male of his body to 
<f be preferred before the younger of fitch fon and fons 
evidently meaning the fame perfons whom (he had before 
described as heirs male of the body of M. D. Therefore 
this falls diredly within the cafe of Law v. Davis; and 
is the fame as if the teftatrix had faid tc by heirs male of 
4< the body I mean the eideft and other fon and fons of 
i( Jll.D.;” and if (he had faid fo in as many words it 
cannot be queftioned but that the former words muft have 
had that conftru&ion put upon them. Now the wards 
made ufe of are in effedl the fame. Then the teftatrix 
proceeds to give an eftate to the daughters of M. D. in the 
fame manner. That alfo (hews that by the words “ fuch 
"fon or fons" (he meant the fame perfons whom (he had 
before described as the heirs male of M. D . Far (he firft 
provides for the fons and then for the daughters of the 
firft taker. It is no anfwer to fay that by this conftruc* 
tion, if the eideft fon of M* D. had died in the lifetime of 
the teftatrix leaving a fon the devife ^ would have Japfed, 

and 
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Lb Blanc J. There il no rule of law to prevent the 
words u heirs male of the body” from being words of pur- 
chafe, if they are ckarly fo intended to be* Now hers 
the teftatrix exprefsly fays, u fuch fon and fons plainly re- 
ferring to the fame perfons (he had before deferibed as 
heirs male of the body i &c. and pointing out what eftate 
they were to take* And having provided for the fons (he 
proceeds to provide for the daughters of M. D which 
confirms the conftrufltion put upon the former words* 
Therefore I am clearly of opinion that Margaret Davie 
took only an eftate for life, and that the fons took as 
purchafers. 


and the grandfon been difinherited ; for if the obvious 
meaning of the will be that M . D. (hould only take for 
life, we cannot enlarge that eftate in order to prevent a 
poffible inconvenience. 


wfr* Lowndes wainth Lowndes. 

M. OUi. * J 


Application to 
let afidc awards, 
though for <>b - 
jc&ions appear- 
ing on the 
face of them, 
muft be made 
within the time 
limited by the 
9 & 10 iy , 3. 
c. 15. 


Rule was obtained to fhew caufe why an award fliould 
not be fet afide for defe&s appearing upon the face of 
the award itfelf ; againft which 

Erjklne now fliewed caufe, and obje&ed to the court 
entering into the confideration of the defers Rated upon 
the award, becaufe the application had not been made 
within the time limited by the flat. 9 & 10 W. 3. e. 15. 
which was before the laft day of the term next after the 
award (hall be made and published ;and more than that 
period had now clapfed. 


Cibbs t 
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Gibbs , in fupport of the rule, f aid that that limitation 
only applied where the award was impeached on the 
ground of corruption or undue pra£lice, which was matter 
extrinfic to the award itfelf, and not where the obje&ion 
appeared upon the face of it. iBclides, the award having 
been made a rule of court gave the court jurifditlion over 
it independent of that ftatute. That the reafon for making 
the prefen t application was, becaufe the parties were 
litigating upon the fubjeft matter in the Court of Chan- 
cery, and it was thought that the award might be con- 
fidered as ccnclufive unlefs it were fet a fide, although 
plainly defective. 

The Court tvere of opinion that the application came too 
late after the period limited by the ftatute ; and 

Lawrence J. added, that in Pedley v. Goddard {a) the 
diftin&iou was taken, that if the party in whofe favour 
the award was made applied for an attachment lor non- 
performance, it was competent to the other to enter into 
legal objections appearing upon the face of the award, 
even after the period limited by the flat. 9 & jo IV. 3. 
But it was there taken for granted, that no application 
could be entertained for felting it afSde, however voidable 
on the face of it, unlefs the party applied in t ; nic. And 
the reafon why it was permitted to make the chje£lien in 
the former cafe was, becaufe upon a motion for an at- 
tachment the party would be without remedy if the 
attachment were granted, notwithstanding the illegality of 
the award j whereas if the party were left to bis remedy 
by bringing his a&ion on the award, it would be compe- 
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tent to the defendant to take advantage of any illegality 
appearing upon the face of it. 


Rule difeharged (a)* 


(a) Vid« 7 ,acbary v. Shepherd , Rep. 7&1. where the like conftruc** 

tion was put on the fiat, of 9 6f 10 IV. 3. though there were no charge of 
corruption or undue practice, but that the award was made on wifuffiden? 
materials. * 


Saturday, 
beb, 7 th. 


The Kinc againft Edwards. 


A convi&ion on 
the fiat 5 Geo. 3. 
c. 14 for fi thing 
without confcnt 
of the owner “ in 
part of a certain 
itrear.i which 
runneth between 
B. in the pariih 
of A. in ti e 
county of }V. 
and C. in the 
Came pirifti and 
county,” tju.i/h- 
ed, becaufe it did 
not appear that 
the intermediate 
courfe of the 
ftream between 
the two termini 
in which the 
offence was al- 
leged to be com- 
mitted was in 
the county of 
IV and within 
the jutifdidion 
of the convi&ing 
magittra-.e. 


^jpHE following conviction was removed into this court 
by certiorari : 

Warwickshire. Be it remembered, that on the 27th of 
May, 40 Geo. 3. at Aflon in the county of Warwick, 
Thomas Chattock of, See. came before me the Rev. B. S. 
one of the jufticcs afligned to keep the peace in and for 
the faid county of IV. & c. and upon oath. See. gave me 
to underftand, that on the 25th of May lad pad defendant 
did filh with a net in a certain river or dream called Tame , 
in that part of the faid river or dream which runneth be- 
tween Bromford Forge in the pariih of AJion in the county 
of Warwick, and Cajlle Bromwich in the faid parifli of 
AJion in the faid county \ of the filhery of which part of 
the faid river or dream Lord Bradford and H . Legge Efq. 
then and there were owners, with an intent and attempt 
then and there to take, kill, and dedroy the fifh in the faid 
river or dream fo fituated as aforefaid, againd the form of 
the datute, Sec. and without the confcnt of the faid Lord 
B . and H. L or either of them, then and there owners of 
that part of the fifhery of the faid river or dream $ he the 
defendant not then and there having any juft right or claim 

6 to 
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to take, kill; or carry away any of the fifli in that part of 
the faid river or dream, or any juft right to at^erjipt to 
take, kill* or deftroy any fifh in that part of the faid river 
or ftream fo fituated as aforefaid, the faid part of the faid 
river or ftream aforefaid wherein the faid fifh were fo in- 
tended and attempted to be taken, killed, and carried away 
by the defendant not being then and there in any park or 
paddock, or in any garden, orchard, or yard adjoining or 
belonging to any dwelling houfe, but in other inclofed 
grounds then and there being private property ; and that 
the faid Lord B. and H. L . then and there were the true 
and lawful owners of that part of the faid river and ftream, 
and of the fifhery thereof*, and that the fame is their pri- 
vate property *, and that, the defendant had not then and 
there their licence and con fen t, or the licence and con fen t 
of either of them. And whereas the faid defendant after 
having been duly fummoned in this behalf to appear be- 
fore me the faid juftice this 30th of May inftant, &c. at 
AJioti aforefaid, in the county aforefaid, and appeareth and 
is prefent in order to make his defence again ft the faid 
charge contained in the faid information, and having heard 
the fame read, is afked by me the juftice if he can fay any 
thing for himfelf why he the defendant fhould not be con- 
victed of the offence charged upon him in form aforefaid, 
who pleadeth and faith he is not guilty of the faid offence ; 
neverthelefs on the faid 30th May inftant, See. at, 
&c. J. F \ a credible witnefs cometh in his proper 
perfon before me the fame juftice, and upon his oath. See. 
depofeth and faith, that on the 25th of May lad pad, in 
the year aforefaid, he faw the defendant with one W. S. 
drawing a draught net in the faid river or ftream called 
Tame , which runneth between Bvomfird Forge in theparifh 
of AJlon in the county of Warwick, and CuJUe Bromwich 
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a8o 

l8or« in the faid parifh of AJloti in the faid county of Warwick 
aforefaid, to take, kill, or deftroy the fiili, or attempt to 

agawfi take, kill, or deftroy the fifli in the faid part of the faid 
(dwakds. 

river or ftream •, and that t^he faid part of the river or 
ftream is not in any park or paddock, garden, orchard, or 
yard adjoining or belonging to any dwelling houfe, but in 
other inclofed grounds then and there being private pro- 
perty ; and that Lord B. and II. L . arc the true and lawful 
owners of the fifhery of the faid part of the faid river or 
ftream ; and that the defendant had not then and there 
the licence and confent of the faid Lord //. and II L ,, or 
either of them, to take, kill, or deftroy, or attempt to take, 
kill, or deftroy the fi(h in the faid part of the faid river or 
ftream * and that he the defendant had not then and there 
any juft right or claim to take, kill, or carry away any of 
the fifli in that part of the faid river or ftream fo fituated 
as aforefaid, or any juft right or claim to attempt to take, 
kill, or deftroy any of the fifu in that part of the faid 
river or ftream fo fituatccl as aforefaid. It is therefore by 
me the faid juftice upon the evidence of the faid j. F. ad- 
judged, that the defendant is guilty of the faid offence, 
and that he the faid defendant be, anil he is hereby con- 
victed of the faid offence, according to the form of the 
ftatute aforefaid ; and I rhe jufticc do award and adjudge, 
that for the offence aforefaid he the defendant hath for- 
feited the fum of 5/., to be paid as the ftatute dirc£ls to 
me the faid juftice for the ufe of the faid Lord B. and II. 
X., as owners of the fifhery of the Laid river or ftream fo 
fituated as aforefaid where the faid offence was com* 
mitted. 

Clarke took feveral objections to the conviction. 1. It 
does not appear that the offence was committed in the 

county 
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county of Warwick. It is only dated that the defendant 1801. 

fiflied it in that part of the river or dream called Tame \ 

, . The Kino 

“ which runneth between Bromford Forge in the parifli of agalnfi 
“ A. in the county of IV and Cajlle Bromwich in the faid 
tf parifli of A, in the faid county.” Non condat but 
that, though both the termini are in the county of JV y yet 
that the part of the dream running between them in which 
the defendant foiled may be in another county, out of the 
jurifdiclion of the conviding magidrate. Such a circum- 
dance is not unufual. 2. It is not dated that the com* 
plaint was made on behalf of the owners of the fifliery or 
by their confent. In R. v. Garden [a) a convidion for the 
fame offence was quaflied, becaufe it neither appeared to 
have been made on the complaint of the owner, nor that 
the fad was done without his confent. Here indeed there 
is the allegation that it was done without the confent of 
the owners, but it does not appear to have been done 
againjl their confent ; and as the view of the feveral ads 
of the 22 & 23 Car . 2. c . 25. f. 7., the 4 & 5 IV. & M. 
cVxy. f. e., and the 5 .6V0. 3. c. 14 . f. 3. was to make 
compenfation to the owner for the private injury by giving 
him the penalty, the information can only be laid before 
the judice by or on behalf of the owner of the fifhery, 
which it is not fo dated to be in this indance, and there- 
fore there does not appear to be any jurifdidion in the 
conviding magidrate to take cognizance of fucli a com- 
plaint by a common informer. By the lad-mentioned ad 
the owner has an option either to profecute before a ma- 
gidrate for the penalty, or to bring his adion for it, which 
option will be taken away if a third perfon may eled for 
him againd his confent to lay the information before a 



magidrate. 
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magiftrate. 3* The evidence ftated to prove that the 
fifhing was without the confent of the owners ought not 
to have been received, fince no third perfon could fwear 
pofnivcly to that fadt. 4. The. defendant is charged with 
having fifhed in the river “ with an intent and attempt 
“ to take, kill, and deftroy the fifli,” &c., and the juftice 
adjudges him guilty of the offence aforefaicL Npw the flat* 
of Geo . 3. before mentioned, on which the conviction is 
founded, makes it an offence to take, kill, or deftroy fifli, 
or to attempt to do fo. The information therefore in 
deferibing the offence ought to have purlued the words of 
the ftatute ; but neither that nor any other of the ftatutes 
on this fubjedt deferibe the offence as here ftated, and 
it is left uncertain of what offence the defendant is con- 
vidted. R. v. Mallinfon (0), R . v. Trelawney (b) y and R * 
V. Salomons (r). 

Balguy contra, after attempting to anfwer the firft ob- 
jection by fiying, that the Court would prefume that 
the river was in the fame county as the two termini .mo- 
tioned between which it flowed, and which were ftated to 
be in the county of Warwick , was proceeding to anfwer 
the other objections ; but 

The Court faid, it was not neceflary to enter into the 
fubfequent objections, becaufe the firft was decifivc. 
They could not prefume that the place where the 
offence was committed was within the jurifdidtion of 
the convicting magiftrate; but it mult exprefsly fo 
appear. Now it did not follow ~ that the intermediate 
courfe of the ftream was in the fame county with tfye 
two termini mentioned : the fadt was often otherwife. 

Convidtion quafhed, 

(£) 2 Turn Ref, 222* (c) lb 0 249. 


(a) I Burr . 679. 
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at* 

i86t. 

The King againft The Inhabitants of Islington. Saturday, 

Feb. 7th. 

WO juftices by an order removed William Oahley, his Theftatute 
wife and children, from the parifh of Wejl Walton to j. 4. which pro- 
the parifli of IJlington, both in the county of Norfolk. The the^ffingof th# 
feffions on appeal confirmed the order, fubje£l to the 
opinion of this Court, on a cafe dating, that the pauper 

being legally fettled in the parifli of J/linoton, was refident tkmcnr b ? bcin s 

* . fateJ 10 tC “ 
from Michaelmas 1794 to Michaelmas 1796 in the parifh nemenr under 

of Weft Walton , in a tenement of the yearly value of 8/. lw. wttnds ro’ 

By an afleflment dated the 25th Attgujl 1795, for the relief fnthepM^ft'at'* 

of the poor of the parifh of Wtjl Walton from the preced- ')*«* 

ing Lady day to the following Michaelmas, the pauper was 

aflefled in refpeft of the aforefaid tenement at the rent of 

7 /. a-year, and duly paid the faid afleffinent. 

By the flat. 35 Geo. 3. c. loi.f. 4. it is ena&ed, “ that 

“ from and after the pafling of this ad no perfon or per- 

*1 ^ >ns wbatfoever, who Jhall cone into any parifh, town- 

“ fhip, or place, (hall gain a fettlement in fuch pariOi, &c. 

41 by being charged with and paying his or their (h;ue 

“ towards the public taxes or levies of the faid parifh, &c. 

41 for and on account or in Tefpeft of any tenement not 

44 being of the yearly value of 10 

The queftion for the opinion of the Court was, Wheiher 
the pauper being rtjuhnt in the parifh of Wtjl Walton pre- 
vious to the 22d of June 17 95 (the d.ty on which the laid 
aft took efFedd), w as enabled to gain a fettlement by pay. 
ment of the rate which was made in the-fubfequent month 
of Augujl as from the preceding Lady day? 

Wood and MarJlj in fupport of the order of fvflions 
were Hopped by the Court. 

U 4 


Halim 
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Hulton contra contended fliortly, that the ftatute lit 
queftion was intended to operate profpe£tiveIy upon thofe 
only who JIjguIcI come into any parifli after the pajfmg of the 
aEl; but did not preclude the gaining of a fettlement by 
means of rating and paying, even after the atl, by thofe 
who were inhabitants of the parifli before. This is to be 
colleQcd from the fpecial wording of the law; and if the 
legiflature had intended to make the operation of it gene- 
ral, they would have enabled that no perfon after the 
palling of the acl Jhnll gain any futlement by being 
charged, fee. But 


Lord Ki n yon C. J. faid, it was very clear that the 
legiflature meant that no perfon fhould gain a fettlement 
after the palling of the ati by being rated and paying; the 
words who jhall conic into any paiifh mean who Jhall inhabit 
there. It was intended to make an end of this head of 
fettlement Jaw in future ( a ). 

Per Curia Wy Order of Se (lions confirmed (£.) 

(c;) The repelling ch’ufc in the. 3 %G<o. 3. c lot. adopted the ftilo of the, 
enabling low id the 3 IV. 3. e. u.J. 6. i( If any perfon win frail owe to 
u 'inhabit m any town or j ut tfli (lull he charged with and pay his lhire 'ow.:rd& 
if the puh'.u taxes or ievios of the laid t.jwn or pavifi), he /hall be adjuoged to 
* l have a legal fctrlernrnt in the fame, 11 &c r I he fame coiiftru&icn muft 
have pjevailcd on theft word at the time of palling that a£> as in the prefent 
cafe; othmvife no perfon previoully inhabiting in a pari/?) could have 
£ :ined a left lenient therein by rating and paying, though a new inhabitant 
nrg'.fi have ft done j a diDinflion which could not have been within the con- 
templation of the legiflature. 

(/>) There was aro.her cafe in the paper of 7 he King againft e the. hihabvanlx 
tf Aii'crtlcrte with 1 L et tits in the Weft Riding of the county of Yarky which 
involved the fame quciVun and underwent the fame determination. 
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The Kino againft The Inhabitants of St. Helen 
Stonegate. 

^JpWO juftices by an order removed Thomas Chapman , 
his wife and family by name, from the parilh of All 
Saints Peafehclme to the parilh of St. Helen Sfonrgate, both 
in the city of Tori:. The fe (lions on appeal confirmed the 
order, fubjeet to the opinion of this Court on the following 
cafe. 

The pauper, on the ;ft of January 17S6, was bound ap- 
prentice for feven years to T. Maivtnan of Thirjky brick- 
layer, with the confent of his brother W. Chapman , his 
father and mother being then dead. The pauper con- 
tinued with T. J lawman three years and upwards at 
Thirjky and then ran away. W. Chapman his brother 
went back with the pauper to Thirjk to fettle matters be- 
tween him and his mailer for refuming the fervice, which 
cmiid not be efiVftcd ; but the pauper was ailigned by 
parol to TV. Chapman > with whom he afterwards lodged 
about three years, [except during the abfcnce of a few 
months with W. Chapman's confent,] and in the lafl two 
years of that time fiept in the parifli of St. Helen Stonegate. 
During the time he was with JV. Chapman the pauper 
worked under his authority and generally along with him 
for feveral mailers, \}V. Chapman being a journeyman 
bricklayer during the whole term of the indenture]. The 
pauper’s wages were received and applied by W. Chap- 
man towards his maintenance, the pauper being bad of 
fight and earning but little; and among other mailers 
they worked both together for T. Penney Jlon during three 
months commencing from November 1789. About March 

1792, 


28 s 

i8q*. 

$itturday 9 
l'tb, 7th. 


The pauper, an 
apprentice, being 
a hour to marry, 
told his matter 
that he wilted tot 
provide and work 
for himl'clf, to 
which the matter 
contented, and 
faid he might d« 
the belt he could 
forhimfelfj but 
nothing was faid 
about the inden- 
ture';, and they 
were not in fa& 
delivered up or 
cancelled ; the 
pauper after- 
wards engaged 
to work with an- 
other matter, 
who told the ori- 
ginal matter that 
he had got the 
pauper at woik, 
to which the 
original matter 
anfwercd, * ( l 
“ am glad of it, 
4< he was a bad 
u lad, and I 
t( could make 
** nothing of 
“ him held 
this was not fuch 
3 content to the 
particular fervice 
as would confer a 
fettlement in the 
parifli where the 
pauper then lived 
with the fecund 
mailer. 
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1 792, the pauper being about to marry applied to 
Chapman , and told him he wilhed to work and provide 
for himfelf ; to which (V. Chapman consented, and faid he 
might do the bed he could for himfelf, and did not after* 
wards confider the pauper as his apprentice ; but the in- 
denture was neither delivered up nor cancelled, nor any 
thing faid refpe&ing it. In the fame month, and about 
three quarters of a year before the expiration of the term 
of the apprenticefhip, the pauper applied for work to the 
faid T. Penney Jlon> who employed him in bricklayers* 
work and paid him weekly wages. About a month after 
he had fo employed the pauper, T. Penney Jton met with 
W. Chapman and told him he had got his brother at work, 
to which W. Chapman replied, c< I am glad of it ; he was 
u a bad lad, and I could make nothing of him.” The 
pauper continued to work with T. Penney Jlon for five 
months after this converfation, and during the Iaft three 
months of that time flept in the parifli of St. John Delpike 
in Tort; which it was contended on the part of the appel- 
lants difeharged the prior fettlement (if any) in Si. Helen 
Stonegate. The indenture was not given up by W. Chap- 
man to the pauper till after the time expired, and was pro- 
duced uncancelled at the hearing of this appeal. 


Holroyd, in fupport of the order of feflions, relied on the 
cafe of Rex v. Crediton (a) as in point. There the matter 
having before told his apprentice that he had no further 
employment for him, and he might go where he pleafed, 
was afterwards informed by the apprentice that he was going 
to one Underbill, to which he anfwered that the appren- 
tice might go there or where he pleafed \ and this was 
deemed not to be fuch a particular confent as would eiw 


(*) Ante, 59, 


able 
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able the apprentice to gain a (Settlement by ferving Under - 
hill. This was a mere indifcriminate leave to ferve whom 
the. pauper pleafed, which is not fufficient in thefe cafes. 
In Rex v. Sattdford (a) it was faid there muft be an ex- 
prefa confent of the mafter to the particular fervicc, and 
that a mere recommendation was not fufficient; and that 
where the parties a&ed under an idea that the indentures 
were at an end, although they were not in fa£t delivered 
up or cancelled, no fettlement could be gained as an ap- 
prentice under them. 

Law contra faid, that the confent given here was fuf- 
ficient within the cafes decided. In Rex v. Bradnincby 
T. 2 1 Geo, 3 • (^)i the mafter telling the pauper, that he 
thought the place he was in a good place for him, and 
that he hoped he would continue in it, was holden a fuf- 
ficient aflcnt to the particular fervice ; and fo in Rex v. S/. 
Mary Lambeth (c), the giving a character of the appren- 
prentice to one who applied, though the mafter had be- 
fore told her that (he was no longer his apprentice, and 
that (he might go and look out for another place ; but had 
pot delivered up or cancelled the indentures. 

The Court faid, that this cafe was governed by the de- 
cifion in Rex v. Creditor^ which was exprcfsly in point. 

Order of Seffions confirmed. 
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A cottage 
leafed for 99 
yejfj determin- 
able on live*, 
purehafed by the 
pauper’s wife be- 
fore marriage, 
was in the life- 
time of her fir ft: 
hufband con- 
veyed by them 
to a truftee in 
truft that he 
fhould by falc or 
mortgage raife 
10/, (for the 
benefit of the 
parifh by whom 
the family had 
b^en befoic 
relieved to that 
amount) intereft 
and charges, and 
after payment of 
the fame, in ti n ft 
to re alhgn the 
prcmifei. 'i iie 
parties always 
continued in yof- 
feftion; and it 
did not appear 
whether the mo- 
ney were ever 
paid ; or what 
was the value of 
the cottage. 
Held th it on the 
death of the firii 
hu/bar.d, the 
pauper who mar- 
ried the widow 
gain/d a lutlc- 
inern bv rdiding 
forty days in the 
cottage of which 
fire had retained 
ibe polTeiiion. 
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The Kino againji The Parifli of Edington. 

'J'WO jufiiccs by an order removed William Bailey, to- 
gether with his wife and children, by name, from 
the parifh of Edington to the parifh of Urchfont , both in 
the county of Wilis . The fe /lions, on appeal, quaflied 
the order, fubjett to the opinion of this Court on the fol- 
lowing cafe : Martha Merrit fpinfter being in pofleflion 
of a cottage in Edington , which had been granted to one 
Clement Whiting by lcafe for a term of 99 years originally 
determinable on three lives, of whom one only was living, 
purehafed a reverfionarv intereft in the cottage for a fur- 
ther term of 99 years to commence at the determination 
of the fit ft term, but determinable with the lives of 
herfelf and her brother H . Merritt ; and a lcafe in rever- 
fion was accordingly made to her. Martha having mar- 
ried one William Darling, by indenture of the 7th of 
July 1 7 76, made between W. and M. Darling of the Q2£~ 
part, and J. Prise of Edington of the other, after reciting 
the faid lcafe, and that IV. Darling was indebted to the 
officers of Edington in 1 0 L and upwards for monies paid, 
laid out, and expended in the maintenance of Martha the 
wife, and the children cf the (aid W . Darling , and that 
it was agreed to make a fecurity of the faid premifes to 
Price as a truftce for the parifhioners for the payment of 
the faid 10/. and intercfl ; it was witnefled that for fe* 
curing the 10/. and intereft the faid W. and M. Darling , 
for the confulerations therein mentioned, did aflign to Price 
the cottage and premifes, in truft that Price fliould by fale 
or mortgage of the faid premifes and by the receipt of the 
rents and profits thereof, or by fome or one of thofe ways 
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and means, raife the faid io/. and intcreft thereof, to- 
gether with fiich coils and charges as fhould attend raifing 
the fame, and after payment of the faid fain of 10L and 
fuch cofts and charges as aforefaid in tru ft to re-aflign 
the faid premifes to the faid IV. and M. Darling or one 
of them, or fuch other perfon as fhould be entitled to the 
premifes, or fuch parts thereof as fhould not be fold, ap- 
plied, or otherwife difpofed of. IV. Darting died leaving 
Martha his widow, who afterwards married the pauper, 
then fettled in Urchfont . Martha and her fir ft hufband 
in his lifetime, [and after Ins death and her fecond mar- 
riage, and alfo after the death of the furviving life named 
in the firfc leafe, flie with the pauper her fecond hufband, 
for the fpace of four years] continued in the occupation 
of the cottage and premifes to the time of her death, and 
the pauper continued to pay the lord his quit- rent during 
his poflellion and at different times repaired the pre- 
mifes, but particularly at one time expended the fum of 
eighteen (hillings; but it did not appear whether the lord 
had Any knowledge of the alignment. The fclfions de- 
cided that there was an equitable eflatc in the faid cottage 
in Martha the wife of the pauper IV m. Bailey ac the time 
of their marriage, and that by reafon thereof, and by their 
fubfequent reGJence thereon for more than 40 days, the 
pauper gained a fettlement in Edington . 

hens Serjt. and Cajberd in fupport of the order of fef- 
fions. Confidering that the conveyance to Price was made 
fo long ago as twenty-five years, that the iruftce never 
entered upon the poffeflion, and that nothing was done 
upon it, but that the parties continued to enjoy the pre- 

* It was faid at the bar that the intereft had fi nee determined. 
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mifcs in the fame manner as before, and that they had a 
right to do fo till the truftee thought proper to torn them 
out; there was at lead a poflefTory right remaining in them 
which was never devefted. After fuch a lerigth of time* 
it would not now be competent to the truftee to make an 
entry: for the objeft of the truft has failed, and cannot 
now be executed 5 as the clafs of perfons to whom pay- 
ment mull now be made are altogether changed by lapfe of 
time from thofe for whofe benefit the truft was created. 
But at any rate, as the truft was created for a particular 
purpofe to fecure the payment of io /. to the parifb, the 
reverfionary intereft after that purpofe was anfwcred, 
although the prefent legal eftate were in the truftee, would 
be fufficient to confer the fettlement. The value indeed 
of the property is not ftated, but in all probability it mult 
have exceeded io /.; and after fo many years it muft now 
be prefumed that the debt was fatisfied, and confequently 
the truftee became feifed for the foie ufe of the parties 
conveying, or that he had re-afiigned to them in virtue of 
the claufe in the conveyance. And the conclufion drfwn 
by the feffions fliews that in their opinion there was a rc- 
fulting reverfionary intereft : and that is alfo to be collefted 
from the laft claufe in the deed. Nor is the amount of 
the purchafe-money material, being made by the wife be- 
fore marriage, and the hufband coming to it by aft of 
law (g). It may be argued that this being originally a 
chattel intereft in the wife, it pafied to the firft hufband 
on the marriage, and that {lie could not convey afterwards 
to a fecond hufband. [Lord Kenyori faid, there was no 
pretence for fuch an objeftion.] At any rate there was 
a fufficient intereft in the hufband to gain a fettlement by 
the refidence on the property, which he aftually held in 


(a) R. V, IlmirgtM, Burr. S. C. 566. 


right 
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r Jgbtof y his wife. In R* v- Off church (a) a hufband was 
deemed to gain a fettlement by refiding on an eftate veiled 
in tjsuftee^ifpr, tbe feparate ufe of the wife. In Riper v. 
RatfHffe ( 6 'h where lands were devifed to be fold in trull 
fi rtt to |>ay 4 ebts and legacies, Ind then to pay the furplua 
to J* S. a papift; he was holden incapable to take under 
fuch devife by virtue of the ftat. 1 1 & 12 W. 3. c. 4., in* 
afmuch as it was a profit arifing out of land, and the de- 
vifee by laying down the money might prevent the fale. 
So in i?. v. Wivelitigham (r ) refidence for forty days on a 
property fo devifed by one who was entitled to a fhare of 
the furplus when fold was holden to confer a fettlement. 
And the fame point was ruled in R , v. Rutland ( d ). The 
only cafe which can be cited on the other fide, which ap- 
pears at firft fight to bear againft this, is R . v. St . Mi- 
chael's, Bath ( e ). There the pauper had conveyed to 
truftees to pay debts ; but it exprefsly appeared that there 
was no refiduc, the value of the property not being fuffi~ 
cient to difcharge the debts. Befides, there the truftees 
had entered into pofleffipn, and the pauper afterwards got 
into poffeflion again by fraud. But it was clearly admitted 
that a mortgagor continuing in pofleffion with the afient of 
the mortgagee had fuch an equitable intend as would 
gain him a fettlement. 

Jekyll and Read contra admitted that an equitable in- 
tereft in property on which the owner relideswas in fomc 
cafes fufficient to confer a fettlement; but infilled that in 
this cafe the whole intereft was out of the pauper’s wife. 
The parifh haying relieved the firft hulband's family were 

(*) iTirmRcp 114. ( 4 ) 2P. Wtr.u 5. P Mod. 167. i8r, 

[£) Dougl, 767. (*0 Burr. S. C. 703. (.-> Dug'. 630. and Cald* 110. 


1801. 
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entitled 
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I #01. entitled to take pofleflion of the property, arrcftftfc ^(Jlhf ey- 

1 ante was made for the purpofe of rrimbuYfinrthem by a 

The Kino 1 / - wjl ^ 

again# fale o f it. It was uncertain whether there Votilaoe any 

rhe inhabitants re ^ ( j ue . anc j therefore it falls dire&ly within the cafeVf 
£»ington. gj' Michael's Bath. Lord than shield there frid, the^pauper* 


had only a chance of a reddne, and had no right to continue a 
moment in pojfjfon. It is true that fraud was aiHngfediFnt 
in the cafe ; but it was not cxprcfsly found, atul the* 
judgment of the Court was not grounded upon it, "Here 
it is uncertain whether there will be any fiu’jdutf after pa Jr-' 
ment of the original debt, intereft, and colls; arid in' 
order to confer a fettlement by refider.ee on a pcrfbn’d 
own eftate, be muft at the time have fome certain in- 
terell in it cither legal or equitable. In R . v. Offcht irh % 
the ccftui quo trull had a right to refide on the ellate. 
But a next of kin, however grear his cxpe&ancies, cannot 
gain a fettlement by rcfidcnce on the property till he" has 
fixed his right by taking out letters of adminillration (a) ; 
neither can a woman communicate a fettlement to her 
fecond hufband iu right of her dower of the firfl:, until it 
is afligned (A). The property here being a fi ngle cottage, 
there could be no furplus of land after the fale; which 
was not the cafe in R. v. TVivelingham . The object of 
the conveyance was for the fale of the whole, and not for" 
any partial purpofe. The cafe of St. Michael's Bath is 
therefore exprefsly in point. The continued refidence of 
the parties here was permitted out of charity till an op- 
portunity offered of felling the property. In R. v; Rather - 
iugtcn ( c) f where a mortgagor who had been out of pof-' 


(a) $*u'b Sydcnka'm v. Lamer ter, Set. & Rem* 103. 2 Confi. 62%: 'R.r* 

Vr r 'J-ivttihy> Jferr., S. C.-ioj. and R. v. Lowejwcll , , lb, 436. $» 

(/>) R. V. Pfiii:fzuick f Burr. S. C. 7S3. 

( 1 ) 3 if. 7 7 1 , 


feffion 
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fri&on. was. afterwards permitted by the mortgagee te in- 
habit one a£ fcvcral houfes mortgaged in order to over* 
look feme repairs* the Court held futh a reGdende not 
fufficient far the purpofc of a fettlemeiit, faying tliat the 
.parry had neither jus in re nor Aid rem. 


i8ot. 

Th« King 

againft 

The Inhabitants 
of 

Edjncton* 


Lord Kenton C, J. Some points of this cafe are very 
clear. Generally fpeakiug in the cafe of a pur chafe, if the 
value be under 30/. no frtllcment can be gained by vir- 
tue of it 5 that is, where it comes to the party by his own 
aft: but if it come to him by operation of law the value 
is not material. That is the cafe here ; for the purchafe 
was made by the wife before the coverture, and it came to 
the hufband upon his marriage by aft of law; and he 
might even during the coverture have fold it without the 
nfllnt of his wife. But the objeftion now made is, that 
this was not fuch an intcrefl: in the hufband as was fuf- 
ficieut to enable him to gain a fettle ment by rcfidence on 
the property, on account of the antecedent conveyance to 
Price the truftee. But what was that conveyance ? It 
was for the purpofe of fecuring the repayment of a fum 
of mouey expended by the parifti for the ufc of the man’s 
family. Lord Mansfield , in the cafe of St . Michael's Bath) 
faid, it was an affront to common fenfe to fay that a 
mortgagor has no intereft in the mortgaged premifes. 
The Jaw jecbgnifes his interefl : in the cafe of a freehold* 
tic has a tight to vote for members of parliament. Now 
the conveyance in qudlion is equivalent to a mortgage* 
stnd no more* Confider what In ftriftnefs is the intereft 
of a mortgagor ; after the ufual time given for the pay- 
ment is expired, the ellate becomes abfolute in the mort- 
gagee at law: but neither the courts of law or equity 
lofe fight of what the parties intended. In mortgage 
Vol. I* X deeds 
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tH&r. det&a < <here > is foowtimesr, Introduced. ‘ at cfotiXth tkkti tfc* 


TbtKtnc 

*£»*$ 

Th# lAhikiiMiiis 
of 


HWtgagee way Jtepay , by refold ofi 

premifes without the concurrence of the fqoytgagotiJ.ffettt 
a court of equity would, I believe, control the exercife of 
that power. I am fure ^iey would control it in an in - 
(lance like the prefent upon payment of w^at. was due. 
The truflec in fuch a cafe woukl be bo utid to fxequte a 
reconveyance: and here there i$ an cxprcfs claufe to that 
purpofe. Virtually therefore this is no more than a 
mortgage, and mull be governed by the fame rules*.. With 
refpeft to the cafe of St. Michael' s % Bath , principally re- 
lied on, it is very plain that the greatell Ards was laid on 
the circuudlance of the pauper’s pofleflion having been 
obtained by fraud. After touching upon the intered which 
he had in the premifes conveyed, Lord Mansfield fays at the 
end of the cafe, “ there is ftill another and a ftronger 
ground in this cafe ; for the pofleffion was obtained by 
f( fraud.” Now if the other point had been clear, he 
would not have ufed fuch an exprefiion. Here the poflef- 
fion was not fraudulent ; and therefore I am of opinion 
that the fecotul hulband, the pauper, gained a fettlement 
by his refidence on this eilate, which came to him by 
operation of law on his marriage. 


Grose J. I cannot diftinguKh this from the cafe of a 
mortgage. The purpofe of the conveyance was ic Opure 
the money. The parties interefted continued afterwards 
in pofltflion : the pauper paid the quit rents and repaired 
the premifes. Now what more could a mortgagor in 
pofleffion do ? In the cafe of St . Michael's , Bath y another 
reafon is given for the judgment than what is, now relied 
On: the pofleffion there was fraudulently obtained by the 
pauper: it was exprefsly found to be againft the confent 

of 
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W: 


bt nfcgf trusted* Hf hfc* fort # (&km >to * thr-pofieRcn. 
fclton^ihr premifeip 

" t AWRENtE J. The principal argument agaitift the fct* 
tfeibeiit fet Up in this cafeis grounded oil a diftum in the 
cafe cfSt. Michael's, Bath , in the fir ft part of the opinion 
delivered by Lord Maiisfield: without which (here is no 
pretence For the objeGion. For it cannot be difputed that 
a conveyance to a truftee in truft by fale, or mortgage, and 
receipt 6f the rents and profits to raife 10 /., is merely a 
fecnrity For that fum: and it is plain that the parties 
themfclves fo confidered it, 4 by providing for a re-affign- 
rtrent of alt or fo much as fhould not be fold, applied^ or 
othefrwlfe difpofed of. Now in that cafe Lord Mansfield 
begins by faying that which is decifive as applied to this. 
* r If tlie cftatc on which a pauper refidcs is fubfiantmlly 
** his property, that is fuflicient, whatever forms of convey- 
“ ante there may be and therefore, he fays, that a 
mortgagor in pefleflion gains a fettlement, “ becaufe the 
41 mortgagee notwithftanding the form has but a chattel, 
tt and the mortgage is only a fecurity.” If then the objeft 
be merely to fecure money, whether the conveyance be in 
the form of a trull like the prefent, or of ti mortgage, it is 
in fubftance the fame thing. 


ltei. 

Hk* lakabilsutfl 

V 

EpiKOt Qjf* 


* Le Blanc J. I am Of opinion that the pauper gained 
a fettiement by refilling on this eftate, in which he had an 
equitable intercity and 1 confider that the aflignrrient to 
the truftee was no more than a fecurity for fo much 
money. According to what was faid by Lor & Mansfield 
in the cafe of St. Michael's, Bath , the Court will not lobfc 
’ Xi y to 
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«jpW 

lltt-ltobfebitaftts 
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S&ykgtom. 


to the mfere forttwof vflltqctti&fct 

what - the parties realty rtiearrt by itj • Thch Alitlilstware 
fiibftantiaily a mortgage, as I think ir was, itiseteat 
that the pauper gained a fettierHent -by refiding Wthe 
premifes, 

Order of SefSons affirmed. 


£;tttr<}at f 

i\b % 71b. 


The King t/g.dnfl The Inhabitants of D6 rstone. 


While the pauper HP WO jullices by an order removed Mnnfeil Powell. to- 
parilh of b. a gether with bis wife and children, by name, -from 

ddfcentied ^t^hia the parifh of Dorfhtie to the parifh of :, Bhkemere, both -in 
Mers”! copar- the county of Hereford. The fc (lions, on appeal, quafhed 
parfi^andT'n^ orc ^T, fubjeii to the opinion of this Court on the fol- 


month after the 
pauper and his 
wife con traced 

to fell their ftare, 

but the convey- 


lowing cafe : The pauper M. Powell. having gained a 
previous fettlcment at Madley, went, prior to November 
1778, to refulc with his wife and family in "Bldkewert 


ance was not 
a&ually executed 
for more than 
forty d.tys after 


upon a tenement which he rented there at 1 /I 15 j. per 
annum. On the 1 4th of the fagie November, atid Whilft 


td" hHd fhat 11 ” ^ ie P au P er nrfided at Bluleinere, T. Matthews died intef- 
the pauper was tate feifed of a freehold houfe and lands in Biakmert y 

thereby fettled in 

although the which defeended to the pauper’s wife and her two filters 

eftate dming all . . f , 

the time was in coparceners, being the grandchildren and co~hetrs of 

the faid T. M. On the 14th of December then twit the 

pauper entered into the following agreement to feH hig 


wife’s lhare of the houfe and lands to John Delahof, h\i!~ 
barid of one of her fillers: “ An agreement made be- 
** tween John and Mary Debhay of Bhltmtrt in the 
** county of Hereford of tire owe part, ' akil 'Mtinjetf 4 tid 
“ AnnPvwclloi the faid parilhof the fecond part, and Wiw; 
“ and Mary Crj/Iefor of Tiberton in the faid county of the 
*1 “ third 



in the jfej m WEftRPE hi. 

Ui^ ^aI4>p^rtl^s have agreed 
^?dtt4fihi%fb?40id m the ftirn ofooVr iwhick 

^£sb>nttpis.tt>^etfo9f<titied If either eft he partly <& fnqt 
“ Hand tpiHii^*rva}M^tiQH of the tenement ami la rich now 
u in the pbfleflion of Mr. U r tn\ Read and John Dfilahqy 9 
whigh landjs to be valued by two or three men ac- 
i( cording to their valuation upon oath if required. If it 
i( is not all freehold, then it mull be an abatement in the 


m 


i m* 


Til? 

Of 

Dmnattt^T 


14 faid price* or if it fhould be more land, then it mud be 
41 valued according to the price. The purchafe-money is 
“ 84/., the purchafor to pay the expence of the writing. 
M 1 bind myfclf to pay the money at Candlemas next if 
41 there is a good title made.” Signed by the pauper, his 
wife,, and the other parties. After the agreement was 
figned the referees valued the pauper’s wife’s (hare of the 
pirmifes at a8 /. The deeds not being ready by the 2d of 
February the pauper complained, and Mr. Elliott) agent 
for John Delahay^ offered to pay him three months’ rent 
fojr his wife’s (hare of the premifes if required; but the 
paupcj did not require it. The deeds were executed and 
the money paid the latter end of faid February or be- 
ginning of March 1779* From the 14th of November 
1778, when the grandfather died, to the execution of the 
deed sin the latter end of February or March following, 
the pauper refided in the tenement he rented at BIakemere % 
hut did not occupy any part of the tenement which d$r 
feezed to his wife and her fifters. The houfe and gar- 
den were in the occupation of the faid John JDelahay and 
hi% wife, one^of ;the ( coparceners f and the reft of thsJ^nd 
y$> occupied ky one Mead, who had been tenant to the 
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dftert. . 

j>~-~ .'fcffiohs, *rtd • WUttaku* 5 &ifb i -aiitttti¥ 4 dP 4 tflo*litetftfr> 

▼heKawo * . . *. 

milted, that after the recant decifion uif *te Ccmttittithc 
of cafe of Hbiighton Le Spring {*), be could riot >fco?ttdnd'*that 
ponsi ok*, the pauper might notgair^a Fcttlement by rftffiimg'StiAc 
fatne parifti in which he had un eftate of freehold jnvTight 
of his wife, although in the occupation of another.; :&rit 
he fuggefted a diftin&ion between this cafe and that ; 
that here the title accrued on the 14th of Jtfopttiri'er, and 
within lefs than forty days, vi?. on the 14th of Deambcr % 
the pauper bound himfelf to convey away the pjrpperty. 

V r he Court however faid, that the . coiitra&was exe- 
cutory* and the conveyance was not actually executed till 
long after the forty days were expired, till when the title 
regained in the pauper, and consequently v he gained a 
fcttlement in Blakcmcrc, 

/, Order of Selfion^ quafhed. 

(a) Ante, 247. 


t'tb 7th. The King againft Battams and Others. 

A certiorari N indi&ment was found at the quarter ftffions of the 

d.Sm' C nr from * peace for the county of Buckingham^ holden at Aylef- 
be^ued our by y 6n the 15th January 1801, againft the defendants for 
u.e proiecutor, a r j 0 £ anc j aBWlt. Arid at the Fame feffions th# dttrirftey 

wilt ur giving , , t „ . * 

tlje /ix days pre- f or t h e profecutrix delivered to the clerk of the peace a 

vious notice ie- i 1 

quired by the fta\ i^Cw. J. c. 18. /. 5. in (he cafe of removing t€ convictions, judgments, 
“ 01 dors, and other (fummary) profeediogs,’’ fiscjii yg)i ia u>, fempye *U 

proceedings of the nature described therein which have taken place between the tefte ana return, 
although Jfhe proceedings originated, after the telle. The^ magistrates below are bound to 
obey the writ after p'fftddCTfrri df It and riotide to therrffn r fa£t 6r fdch pTOd\iAkiii v^he(i- fitting 
in their judicial cagacity.p aai tf'tf that aU fmherprticeodingv btfws ibtJO, ** thifjn^ty^are 
erroneous. 

*4 writ 
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wiitrof c^tiorari^ iffued <&ut>f this court, and heating 
tcftc^hc* tBtfh of November laft{i), for removing the faid 
iAdi&anent into this court 5 which writ was afterwards 
iiandftd up to the chairman, and wa$ feen by him and other 
cfiagiftratis^n thebench. No upturn however was made to 
the writ, nor any notice taken of it by the Court(< ). On the 
firft day 6f this term the profecutrix took cut the ufual fide- 
barrule upon the juftices to return the writ of certiorari, 
which they were direfted to do within fix days next after 
notice of the rule to be given to the juftices, or one of them, 
and alfotb the clerk of the peace or his deputy. Whereupon 
a rule was obtained on a former day in this term on the 
part of the defendants, calling upon the profecutrix to fhew 
cirnfe why this Gde-bar rule fhould not be difeharged with 
cofts to be paid by the profecutrix to the clerk of the 
peace; upon an affidavit flating, that after the finding of 
the bill of indictment at the time abovementioned, a writ 
of certiorari, tefted the 28th of November laft, was found 
upon the table of the court, but by whom placed there 
was not known ; but th^t the praCtice had always been to 
deliver fuch writs to the chairman, or one of the juftices 
attending in court. That none of the juftices of the peace 


m 

l8 OT . 

ThdKiJfc 

Bill TAKrt^ 
and Others, 


(a) The writ runs in this form: “ George the third, &c. To the keepers 
« of our peace, See. we being willing for certain reafont tint all and Angular 
i« indi&rtientt ofwhatfocver riots, aflaults, and mifdemeandrs wherofcf B. and 
it two others are on the profecutron of A H wdiFicd before you, as is /aid, 
« he de tetm ined before us, and not elfewhrre, do command, Sec. that you, 
11 See, fend under your feab, Sec , before us on, See. all and Angular the 
« fall ind laments,” Sec. 

{(,) the writ Wil in foH oat on the 7 5th of January* 

(c) JtwaaftajtjedaMfyelkr, that the next day the pul was palled on sqd 
the drfertdiu^ knitted forwent of profecuiton j hot thl* di* not appear 
in the affidavits. 

x 4 


bad 
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‘nftnnjl 

jBa.ttaUs 
qud Others. 


; ‘GASES in HILARY IMSdSLAfc 

had received fix days* previous notice mwraty ngt no r^a n jr 
other notice of the bluing of the certiorari # ife required by 
flat. 13 Gio. 2. c. i8 v /I 5. l^he^(&davhs. : m c anfmn£v(M 
politively to the delivery of the Wort hy the sttoriuiy for the 
profecutrix to the cleric ft the peace 1 , by whom it Was 
handed up to the magillr^tes. 

Mic'Jlontt in fupport of the rule (a), contended, ^ 
that the writ of certiorari had blued irregularly, none of 
the mugiftrates to whom it is directed having had. fix days* 
notice of the i filling of it, puriuant to the Hat. i^ueo. 2 . 
c. 18. I 3 y the prior Hat. of the 5 h 6 W. Sc Al. c. it, 
and 8 & 9 J! r . 3. c. 33. certain redraints were laid on de- 
fendants fuing put writs of certiorari to re in o,ve. proceed- 
ings again (l them. This was foliovyed .up hy thp Hat. 
5 Geo. 2. e . iy. providing generally that no .ceirior.uj 
fliould iflue for removing any judgment or order of the 
fefiions on appeal, unlefs the party profecuting fu.ch.vyri.]; 
{hall give a recognizance to profecute it with effect, arid to 
pay the cofls in cafe the judgment or order ftould be 
affirmed. Then follows the a cl in quellion gf the 
13 Geo . 2 . c. 1?. which er.ads, (/. 5.) u that no certiorari 
“ fliall be granted to remove any convi£lion, judgment, 
order, or other proceedings had or made by or before any 
<c juftice or jufticcsof the peace, &c. or by the feffions, &c, 
ic unlefs fuch certiorari be applied for witjiin fix calendar 
“ months next after fuch convi&ion, §cc. or othor proceedr 
ifigs, and unlefs it be duly proved upon oath that the 
* * faid party fuing forth the fame hath given Jtx days’ notice 
€< thereof in writing to the juftice pr juftfpes, or to two 
of them, &c. by and before whom fuch conviclion, &c. 

{a) The order In which counfel were heard upoji fliewirtg siufe Is here 
reverfed for the fal^e of a better arrangement of the obje£tions1ijfd anfwcrj. 
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*# ‘ 'preventing 1 (hall ;fc* r fo.had ormfada; ' to the 

^ ^d^^^foch'jwfticeoT jiiftic^s; or the parties therein 
^ concerned, ! • may fiiw caufe, if they think fit, againft 
** ;the: iiftiing or granting fuch^certiorari.” The mifehiefs 
which occafioned this adl are fjated in the preamble to be 
the vexatious delays and expence occauoned by the filing out 
writs of certiorari for the removal of fuch conviftions, 
judgments, orders, and other proceedings before the magi- 
strates below ; thefe apply as well to the cafe of profecuu 
ors as of defendants, and the words of the ena&ing part 
are comprehenfivc enough to include both. Then the rule 
of law applies, that remedial laws are fo to be conftrued as 
toreprefs the mifchieF and advance the remedy. 3 Rep. 7. 
In the cafe of The King v. The Juflices of Glamorgan - 
/hire {a ) it was holden, that the notice required by the fta- 
tute mud be ftridtly oblerved before any application for a 
certiorari for removing proceedings before juftices ; and 
no diftinftion was taken whether it were to remove an 
indi&ment or any fumrriary proceeding, or whether it were 
applied for on behalf of the defendant or the profecutor. 
There is a diftinction in this refpett between the cafe of 
the king and that of a private profecutor 5 the Court are 
bound of right to award it at the inftance of the king (£) ; 
but that is confined to cafes where the crown is the real 
profecutor: but in the latter cafe it only ifliies if no fuffi- 
cient caufe be (hewn againft it (c). idly, The writ bore 
tefte before the indi&ment was preferred, and confequently 
could not operate to remove that which had no exiftence 
at the time. 3^, But fuppofing the writ properly ifiiied, 
it was not regulariy delivered to the juftices fo as to bind 

jTarn gef. *79. (*) s, Hawk. ck t *7,/ a;. 

Jftwih 4 Burr , 1456— S. 

them 
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then* tor: xAk^im r It ought to ho «kH^cre^)imd andwnti* 
cfeuri? by thwpaity , mi whofebclialEit is iffiifcd, td one of tilt 
ju&iccs:tq wkomitis ditefifechh 

; Lotd xK^iy»ft C. j. here obferved, that .if the^coitidritri 

* 

were, prodded in court atpi came to iheit k&o^iedgey it 
could not udmit of an argument whether or not it $f Quid 
be obeyed. No doubt the Court were bound to yield 
obedience to it, and all fubfequeot proceedings upon* the 
matter were void.. Here it was fworn that the writ was 
huwled up to the bench and fecn by feveral of the magi- 
States, which is fufficient notice. And this Court would 
not 1.4 y down rules for regulating the rnauner in which 
the writ thouid be delivered to the jufliees, below, 

GarroWy Marry./i, and Bcjl the wed caufe again ft the 
rule. i fly The ztt of the 13 Gtv. 2. c. £8. does not relate 
lo indiEumnts , but merely to fummary proceedings before 
mag ift rates : the words are, « c convictions, judgments* 
“ orders, wul other frocrerf\».*s* The latter muft mean 
other fummary proceedings like thole before enumerated. 
They could not be intended of indictments and prefent- 
ments \ for, as to fuch, other exprefs provi lions are made 
in refpe& of removing them by certiorari by the llatute 
8 St 9 Jfh 3 . c. 33. Neither can an indictment be fo rc- 
: moved after judgment) which is one of the terms ufed in 
the a£t of the 13 Geo . 2.; but it can then only be removed 
by writ of error; therefore it can only relate to fuch 
fummary proceedings as may be removed by certiorari 
^fter ju4gme&t> Alfo» by : the couftant pradliqe of the 
Crown Office ever fince the puffing eftbea^V, upon appli- 
cation" for a certiorari to remove a fC tonvi£Uon, judg- 
« merit, or order ’* of any juflicespf peace on behalf of 
,a peribnagainft. whoni^ M> fix days’ 

previous 
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previous hofcida ^as &cGii give*! to the magitbratetji but 
xYtvtt in the .inftstoce of a ; certiorari to remove an iridiCt* 
ment. Nor is it practicable ib the latter cafe; for none 
oHlie jufticfes have any knowledge Of an indictment till it 
comdi ^eferej them for trial, atjd then it would be too late 
to apply for a certiorari. And even in the cafes of u con- 
*< viCHona, judgments, and orders , v it has not been con* 
fidered neceffary to give fuch notice under the ftatutc 
where the certiorari was applied for at the inftance of the 
profecutor. For where the certiorari.has even been taken 
away by the exprefs words of an aCt of parliament, if the 
objeCfc of the aCt have appeared to be (as in this inftance) to 
prevent vexation and unneccflary delay, the Court has de- 
cided that it only meant to deprive the defendants of the 
writ, and not to take it away from the profecutors; as in 
Rex v; Davies and others (a), upon the conftruCtion of the 
(tat. 25 Geo . 2. c . 36. f io., and Rex v. The Inhabitants of 
the County of Cumberland ( b ), on the conftruCtion of the 
(tat. 1 Ann . c* 18 5. Where indeed a defendant applies 
for a certiorari to remove an indictment, he muft date 
fame fpecial ground by affidavit to induce the Court or a 
Judge to grant the writ ( c ). There is no foundation for 
the diftinCtion contended for between the crown and a 
private profecutor, as was determined in the cafe of R, v. 
The Inhabitants of Bodenham (d)* At any rate the prefent 

rule 


1801. 


TkeKwfO 

BattamV 

a&dQlhcca. 


(0) 5 Term Rep. 6a6. (b) Rep. 194. 

(r) Vide JR. v. Lewis and Others , 4 Burr. 2456. 

(rf) Cowp.7%. In smother refpCdfc, however, a diftin&ion prevails in the 
pra&iceof the Crown -office between the cafe of the crown and that of a pri- 
vate. perfan. Though a ftatute take away the certiorari from a defendant, 
or he cannot have it without laying fpecial ground by affidavit before the 
Court, yet the crown, If the defendant be one of its officers, or if for any 
other reafoh it take up lis defence, may hate a certiorari in the name of the 

defendant, 



m, 

Ofainft,, 

Battams; 

aodGtbe^ 


m%%& m mL&iL&nntM f 

rvA$ catmot be, Supported ; ior i£ the 
ifTued it, may be quafjtctl; yet fa long as it' ilifi fGreeit 
muft bd obeyed, ami the grounds of iftuing itcarmat bt 
difpyted >by the feflions. 2. As to the tefte-bf thb ,wt 4 t 
being prior to the finding of the, indi£J meat, it is the eqwn- 
flant practice, and forms no objection to its operation# 
The eiiccl of it k to remove all proceedings of tire nature 
fpecifkd between the tefle and the date : of the returt?- 
Cafe of Adrian Law per eve > and others y 1 Ventr. 60. 1 RoL 
Abr.y; 5. cites Cheney's cafe, 2 Haiuk.'c. 27. f 78. Ctr/s 
v. Smith and others , 1 Salk. 14H. 2 Ld. Rayrn. 838. 

Ibid. 1305. Regina v. White , 1 SM. 1 jov Filzimlliam\ 
cafe, Cro. Eirz. 915. Telv. 32. and R. v. Spelmnn t 
\ Keb . 93. After the delivery of the certiorari all the fub- 
iequent proceedings in the court below y/ere erroneous 
2 Banjul, r*. 27. /. 


X#owl Kenyon C. J. The words of the ft at. 13 Geo. 2. 
c. 18. do not feem to me to affe£i the prefent cafe. It 
begins with enumerating proceedings of a lower detibmi- 
nattofi than indi&ments, fuch as “ conviftions, Judg- 
14 mentis, and orders ” by ju dices of the peace ; then the 
wo *d$ ** other proceedings” muff mean proceedings be- 
fore them ejufdem generis with thofe before mentioned, 


defendant, without laying any fpecial ground. Thus in the two cafes alluded 
to by Lord Mansfield in 4 Burr. 2458., his lord/htp, when Attorney* General* 
obtained the writ* though a private individual would not have been entitled to 
it. Alfo in the cafe of Rex v. Jam*s y M. 26 Geo. 3., the Court granted the 
A tterney- General a certiorari to remove a record of conviction after fix 
months, although the flat. $Geo. 2. e. 19. exprefsly diredls that the cer- 
tiorari Ihall be applied for within that time. And in Rest S tixrfnard; 4 Merits - 
R'j>. 16?. the fame tiling was done at the inftance of the Attorney -General 
applying for the defendant, although no fpeciaf ground were laid before the 
Court by affidavit) at is required in o-.her cafes t 


namely, 
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tiauKly* ijfwbmimfy proceedings,; and vtp fuch only it apu 
PWStOI 1 peiufri of tjie r ad that other provifions of it apply* 
His Loriflifp jhtn r referred to the cafe of The King v. -Fate- 
•7/W/(^ji ’(wiiich iie read from a MS. note of the late Mr. 
Mmfomtin. of the. Ctowii Office.) A certiorari having 
ilfuedc at^tbe inftance of the profecutor to remove an' in* 
didiucrvt for a nufance in a highway from the quarter 
fc (lions, without an affidavit that the right of repair would 
come in, quellion purfuaut to the (hit. 5 & 6 IV. & M \ 
*■- 11. at any recognizance given according to that or 
former flatutes; it was moved in HU. 17 Geo. 2. that the 
certiorari {bould be quafhed. The cafe was afterwards 
debated in Rajler 17 Gto . 2. by fonie of the ableft men at 
ihe # bar ; and Ld. C. J. Lee y who was a judge of the greateft 
caution, enlarged tlie rule in order to look into the feveral 
ads of parliament; but obferved at the time, “ that he 
4< had never known an inftance where an affidavit in fuch 
€t a cafe was ever made by or expeded from a profecutor, or 
ft any recognizance ever entered into:” and that it woltld 
make great confufion in the Crown Office to overturn the 
proceedings in io many cafes of that fort as had occurred. 
Mr. Juftice Chappie alfo faid, 41 that the legiflature by thofe 
M ads of parliament never intended to lay profecutors 
t( under any liardftiips or difficulties.” And it appears 
that ultimately the certiorari was deemed to have been pro- 
perly iffued. It is true the dccifion there was not iipou 
die particular (latute in queftion, but it was made upon a 
general review of the fubjed; and the Court thought that 
tlie general words of the flatutes reflraihing the iffuing of 
writs of certiorari did not attach on profecutors. The fame 
coaftrudion has been put upon the .(latute in. qudlion 

(a) Vide z $tra, 11514. ! ^°9* 
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(?6Urfe praSUce, and ft ft Hfrifr &y^Efttfr)r 
rifttibIHhed tb bft broftfcn iff upon.' Thefe iff&tfers May* tfift 
be fo well known to the rmgiftrates 1 belowy t cf 'W ho m 1 
impute no blame ; but we mu ft take care to pteffcrVe' a 
congruity in our proceedings. If the writ had improperly 
iffued, there fliould have been an application to quaflrit; 
but it ihould not appear that there is a Writ of the king’s 
in force which is di fobeyed. 

Per Curiam, Rule difeharged with Cods* 


The King againjl John Suddis- 

Writ of habeas corpus was directed to Sir Wnu A . 

a<.‘t the king nriy n. * ....... ‘ , 

m.ikc auicifs ot Pitt, governor of P art f mouth, to bring up the body of 

war and condi- . . ‘ . t 

tute courts mar- John Sud Jis m cuftody under Ins orders; to which he 
to try and^u^ made the following return : that before the coming of the 
annexed writ to him, and before and at the time of the 
Ac. as \nGihnil- £ r } a [ aru j fentence hereinafter mentioned, and alfo before 

tar , Ac. I ) a 

fubfequent daufi: and at the time of the committing of the offence in the 

nv> fold in* ftia'l ** 

by fuch articirs fame fentence mentioned, John Sudd is in the writ named 

ufwat befubjed- . .. . n , , . r ... 

cd to thepumth. was a gunner in Ins nidjelty s royal regiment ot artillery, 

merit ofdca'h 

or lof. of lin.b within Great Britain, &c. (omitting Gibraltar} for any crime not expreflfed tp 
be ft> puniilnb e by the att. '1 hen by the articles of war per Ions fund guilty by a court-martial 
at Gibraltar of theft, robbery, See- or oj having uled vietkr.ee or committed any ojfence againjl tie 
perfons vr property of others, “ ih all fuller death or fuch other punilhment, at cording to the nature 
“ and degree of the offence, as by the fentence of furh court-martial (hall be awarded:” held. Out 
the court-maitial have a difcretionaiy power by fuch words, and are not reltritled to pas fuch fen- 
trncc on a delinquent as would be warranted by the taw of England- But fiippofirvg they were, 
yet that a reuru to a habeas corpus, (fating that upon a certain charge exhibited againlt the de- 
iendant before fuch & court, fur Certain offences alleged to have been committed by him at Gibraltar, 
fuch proceedings were had that the court martial, after hearing the charge and the defence, foyingl, 
the defendant guilty of receiving certain goods named from the warrhoufe of W. (at G. ) kndW- 
ing them to be tl ole n, in breach of t lie articles of war, whereupon they fenteocid him to u^nfport. 
ation for 74 years, if good. For futrh a femence would be warranted here by the flat. 4 Geo. 1. 
<• 11. if the principal w^ic. coovi&ed of the leluny, apd the /pceiver were indicted aftoccefFjwy 
after the fa€t. It fec-fns ii fufftcient return to a habeas corpus that the defendant is in cuilody 
under the fenreoce of ac-urt of competent jutifdiftinn t<? inquire of the offence* audio [ids fuch 
a lent<*ncc j without fetting forth the particular cirtujnitar.cey neoclfaiy to warrant luch a 
fentence. : 
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tlumJbejLng ’4uJ 4^ f ^t J 3 ^^^|jea»d 

the feas^ a^4<w*is iq^he a^ual.pay of the king.as^y^m^. 
ber ,q£ tyhe.gnrpfoa of CibultaK; and was -under tU 4 com- 
m a q d pf ( Qhattles O' Hara Efq. goveruor o f Gibraltar. T h at 
on tlie 19th pf May 1800 the* faid John. Suddis, fo being 
in a&uai pay as a member 0/ the ganifon of Gibraltar, 
was tried by a general court-martial duly holdeirnt Gibral* 
tar, appointed by the faid C. O'Hara the find governor, 
and erected and conftituted by and under the authority of 
his majefty, according to the form of the flatute in that 
cafe made and provided, with power to try, hear, ami de- 
termine any crimes or offences by and in purfuance of the 
articles of war made and c (lab li fired by his majefty for die 
better government of his majdly's forces, upon a certain 
charge exhibited againft him before the fame court-martial 
for certain offences alleged to have been committed by him 
at Gibraltar aforefaid; and fuch proceedings were there- 
upon had by and before the faid court-martial, that after- 
wards, viz. on the day and year aforefaid, at Gibraltar 
aforefaid, the faid court-martial did pronounce upon the 
faid John Suddis the following fentence; (viz.), the Court 
having heard the evidence in fupport of the profccution, 
together with what had been brought forward by the pri- 
fbner (the faid John Suddis) in his defence, is of opinion 
that the prifoner John Suddis is guilty of receiving fevcral 
pieces of printed cotton and two pieces of bioau cloth 
ftolen from the warehoufe of Mr. S. Watkins , knowing 
th^m to be ftolen, in breach of the articles of war ; and 
dfcth therefore by virtue of the 4th article of the 24th 
fe£tion of the articles of war fentetice him thefoiu John 
Suddis to be tranfpprtcd as a convi£i to Botany Bay for the 
term of 14 years. That afterwards the aforefaid fentence 
was Approved of and confirmed by the faid governor of 

his 


m 

j'ftwu 


1 W 



368 CASES in HILARY TEAM 


iXdl. 


The King 
etiur-fi 

SvODlS, 


hU majefty’s garrifon of Gibraltar: and the find gpernof 
did, in order to carry the fame fentence intoeffcQ;, c«l*fe 
the faid John Suddis to be fent to England in the coftody 
of lieutenant Rogers, one of the lieutenants of the 7Qth 
regiment of his faid majetty: And that afterwards,' th# 
faid John Suddis having arrived in England and landed aft 
Portsmouth aforefaid, in the cuftody aforefaid, and for the 
caufe and purpofe aforefaid, was by the faid lieutenant 
Rogers delivered to him (Sir IP . A . Pitt) as governor of 
his majefly’s garrifon at Portfnouth > to be by him fafely 
kept until he fliould be fent to Botany Bay aforefaid, in 
purfuance and execution of the aforefaid fentence ; and is 
now detained in his cuftody for the caufe and purpofe 
aforefaid, the faid term of 14 years not being yet expired* 
And he further returned, that at the feverai times before 
mentioned the faid Samuil Watkins was and is a fubje£t of 
our faid lord the king $ and no form of civil judicature was 
in force at Gibraltar aforefaid having power to try an of- 
fender being a perfon in adual pay as a member of the faid 
garrifon of Gibraltar; and that the faid warehoufe in the 
fentence mentioned was and is fituate at Gibraltar afore-* 
faid ; and’ this is the caufe, &c. 


Erjkine on behalf of the prifoncr admitted that the king, 
had a military power to try offenders of this defeription at 
Gibraltar , in the ab fence of all civil judicature at that 
place: but objected to the inefficiency of the return, be- 
caufe it did not appear that the fentence of the court-* 
martial was in conformity to the municipal law of Eng- 
land againft fuch offenders, by which that court fitting in 
judgment for fuch offence was bound* 


All*** 

efMmmm 
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'jtffkt itt fupport of the return, r. It is a general 

rule, that%here a perfon has been committed under the 

• . 

judgment of another court of competent criminal jurifdic- 
tion, this court cannot review^the fentence upon a return 
to a habeas corpus. This was fo determined in Brafs 
Crofbfs cafe (a). In fuch cafes this court i9 not a court 
of appeal. So in Barne's cafe [b) ; he was imprifoned by 
the Court of Admiralty until he (hould pay 40 A, or re* 
{lore an anchor he had taken : and this being returned on 
a habeas corpus, a motion was made to difeharge him on 
obje&ions taken to the legality of the commitment : but 
Montague C. J. faid, " it appears by the words cotiftder- 
€f atrnn eft that there was a judgment given againft him j 
“ and although the manner of their proceeding be not ac- 
tf cording to our law, yet we cannot redrefs it by the 
ft couffe now taken,” “ And alfo a return differs from 
€r other judicial proceedings, and fuch precife certainty is 
€S not required in returns ; but it is fufficient if the court 
ft can learn from the return the fubftance of the matter.’ 1 ' 
Therefore, idly, fuppofing the court-martial at Gibraltar 
Were confined to infli£l fuch a punifhment only as the 
Courts of criminal law here could have done, at lend this 
court will fupport the fentence if poffible by every reafon-* 
able intendment in its favour ; and this may be done by 
fuppofing the ♦principal to have been convicted, and Suddis 
triad as an accdfary under the flat, 4 Geo . 1. c . 1 1. This 
will appear upon a review of the feveral ftatutes. The flat. 
3 & 4 W. & M. £.9. makes receivers of flolen goods 
acceflaries after the fa 61 . The flat. 5 Atm . r. *!•/ 5 -> 
which has the fame provifion, enacts, that fuch acceflary 
(hall fuffer death as a felon. Then the flat, '^Geo.i. 

•Wii 1 (a) 3 mj. 199. ( 4 ) 1 Rell. Ref. 157. 
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j8br. i. tx. enafts, that they may be tranfported for 14 years* 

■'*' This muft be underftood where they have been tried for 

agai»fl the felony; for f. 6 . of the flat. 5 Ann. c . 21. provides 

Suddxs, t j iat t ] ie y ma y b e tried for a mifdemeanor if the principal 

be not conviftcd 5 or by ft?t. 22 Geo. 3. c. 5 8 ./ 1. whe- 
ther the principal be amefnable to juft ice or not: and in 
either of fuch cafes the accefiary is puniftiable by fine, im- 
prifonment, or other corporal punifhment. But, 3 dly % 
The court-martial had a diferetionary power to inflift 
what punifhment they pleafed, and were not: bound to 
conform to our municipal laws. This is a trail fadtion out 
of the realm, within a jurifdiftion purely military. Our 
laws do not extend to Gibraltar proprio vigore. A difere- 
tionary power even to death is given to the courts-martial 
there : it is neceflary to the prefervation of military difei- 
pline. The mutiny act authorizes the king to delegate to 
them that power. By f i 8. the king may make articles 
of war, which (hall be judicially noticed by all the judges. 
By f. 19. he may conftitute courts-martial with power to 
try and punifti, “ as well within Great Britain , >fih 
u and the ifles, &c. as in his majefty’s garrifon of Gibral - 
u tar , and in any of his dominions beyond the ftas.” By 
f 20. iC No officer or foldier fhall by fuch articles of 
ft war be fubjefted to any punifhment extending to life or 
c< limb within Great Britain , Jerfey , or the iftes, &c. for 
any crime not exprefled to be fo punilhablc by the aft.” 
This claufe, which reftrifts the general power of punifli- 
ment before given to courts-martial, omits Gibraltar and 
the king's dominions beyond feu. Seel. 5. of the fame aft 
enables the king to grant his warrant to the governor of 
Gibraltar and of any other of his majefty’s dominions be- 
yond feas, for convening general courts-martial (of which 
by /.ix. the governor cannot be one) for the trial of 

offence# 
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offences committed by any of the forces under their com- 
mand, who are to regulate their proceedings in the man- 
ner thereinafter fpecified. By f 9. provifion is made for 

delivering up to the civil magitlrate all offenders accufed 

• 

of any capital crime, <c or of any violence or offence 
u again (l the perfon, eftate, or property of any of his 
** maj efty’s fubjedls which is puniffiuble by the known laws 
u of the land ” but that does not extend to Gibraltar . 
The fentencc in quefi.iou is founded on the 4th article of 
the 24th fedtion of the auielcs of war, which fays, that 
u notwithftanding its being directed in the nth fe£h of 
€( thefe our rules and articles, that every commanding 
it officer fhall deliver up to the civil magiftrate all perfons 
cc under his command who fhali be accufed of any crimes 
u which are punifhable by the known laws of the land, 
u yet in our gar r i/bn of Gibraltar , or in any other place 
u beyond the Teas, &c. where there is no form of our civil 
u judicature in force , the governor, £:c\ is to appoint 
u general courts-martial for the trial of perfons under his 
“ command accufed of murder, theft, robbery, &c. or of 
“ having ufed violence , or committed any offence againjl the 
“ perfons or property of any of our fubje&s, &c.; and the 
t( perfons fo accufed, if found guilty , fnall fiffcr death or 
“ fuch other pun /foment , according to the nature and degree of 
<c their refpeclive offences > as by the fenteuce of any fuch 
u general court-martial ffiail be awarded.” Now the 
above general words describing offences arc the very fame 
which are ufed ip the fil'd article of the iJth fiction of 
the articles of war, and alfo in the 9th feci ion of the mu- 
tiny a£t, to denote every fpecies of crime triable by the 
civil magiftrate. And as to their iufli£ling puniihment 
according to the nature and degree of the offence, a court- 
martial does not found its proceedings upon the common 

Y 2 or 
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or upon the civil law : but they are fworn, according tcP 
the 1 2th fc&. of the mutiny a£t, to adminifter juftice 
according to the rules and articles of war, and according to the 
mutiny act. They muft therefore judge according to the 
dictates of confidence and the ncccfluy of the cafe. In 
military jurifdiclious it may often happen in cafes of emer- 
gency that a court-martial nniv be obliged to inili£t death 
for an offence which at other times would require only z 
lenient punifhimmr, and for which death could in no event 
be indicted by the civil magiflr.ue. The above mentioned 
provifions are tliercfore certainly ample enough to warrant 
the fentence v.hich has been lure pronounced. 

ErjUue contra. r i he court-martial which pronounced 
fentence on the juifoncr is a court of inferior and limited 
jurifdiftion ; and if it appear upon the face of their pro- 
ceedings that they have exceeded their authority, this 
court, though not a coma, ol error for the purpofe, have 
power on a return to a habeas corpus to interfere on be- 
half of the fubje£b aggrieved. It might as well be con- 
tended, that if magillrates below, having power to inflift 
a penalty in a certain cafe, were to pafs fentence of death 
on a delinquent and commit him for that purpofe, this 
court could not liberate him. The words relied on, 
(hall fuller death or fuch other punifhment according to 
4C the nature and degree of their rejpcfiive offences as the court- 
martial fhall award,” do not give that court an unlimited 
diferetion, but bind it to decide according to the rules of 
the law of England. In the l.ste cafe of the mutineer;; of 
the Bounty u/), who were tried by a court-martial at Pcrtf- 

mouth; 

(a) This Ihip was font by hi*; rmjofly a few years ago under the command 
of Cupr. Bfigh, for ttoe purpofe of tranfpbntiug the bread fiuit and olher va- 

lmb* 
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mouth ; there being no evidence againfl one of the perfons 
accufed, it was infilled on the part of another of them that 
he had a right to examine the fiift on his behalf: the 
Court however, by the advicte of the Judge Advocate, re- 
fufed to let him be examined/ faying, that the practice of 
courts-martial had always been again (1 it ; and the prifoner 
was condemned to death : but upon the lentence being 
reported to the king, execution whs refpited till the opinion 
of the Judges was taken ; who all reported againit the le- 
gality of the fcntence on the ground of the rejection of 
legal evidence ; and the party was afterwards difeharged. 
A fimilar cafe happened Hill more recently before a court- 
martial in Ireland , in the indance of Mr. Stratford, where 
the fentencc was fet afule on account of an irregularity in 
the trial againfl the rules of the common law. By wlrat 
other rules or principles than thofe of the law of England 
can a court-martial mcafure the nature and degree of the 
offence ? Then it is contended that this court, if neceffary, 
will intend that the fentencc was legal, and that they will 
prefume that the principal was convicted. But the court 
can no more intend jurifdiQion in an interior tribunal 
upon a return to a habeas corpus than in any other mode 
oi proceeding. It ought at lead to have appeared that he 
was charged as acceilary to a felony under the ftatute, and 
that he was convicted of fuch offence $ but no fpecilic 
charge is dated, and he is convicted generally of having 
knowingly received the flolen goods mentioned, w breach 
tides cf war: and no fuch offence being therein 
particularly ipecihed, the jurifdi&ion can only be derived 
under the general words before mentioned, which relate 
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Lord Kenyon C. J. I feel no difficulty in delivering 

t 

the opinion which I entertain j becaufe the prifoner will 
not be concluded by it, but may if he be diffitisfied apply 
to the other courts of WeJlminJler~halL The natural lean- 
ing of our minds is in favour of prifoners; and in the mild 
manner in which the laws of this country are executed, it 
has rather been a fubjeCt of complaint by fome that the 
Judges have given way too eafily to mere formal objections 
on behalf of prifoners, and have been too ready on flight 
grounds to make favourable reprefentations of their cafes. 
Lord Hale himfelf, one of the greateft and belt men who 
ever fat in judgment, confidered this extreme facility as a 
great blcmiih, owing to which more offenders efcaped 
than by the manifeftation of their innocence. We mi^ft 
however take care not to carry this difpofition too far, left 
we loofen the bands of fociety, which is kept together by 
the hope of reward and the fear of punifhment. It has 
been always confidered, that the Judges in our foreign 
poffefiions abroad were not bound by the rules of proceed?* 
ing in our courts here. Their laws are often altogether 
diftinCt from our own. Such is the cafe in India and other 
places. On appeals to the Privy Council from our colo- 
nies, no formal objections are attended to if the fubftance 
of the matter or the corpus delicti fufficiently appear to 
enable them to get at the truth and juftice of tnc'*''^. 
The prifoner ill this in (lance has been tried before a court 
of competent jurifdi&ion at Gibraltar , by which he has 
been conviCtcd of receiving certain goods knowing them 
to have been ftolen, and has been fentenced to tranfport- 
ation for fourteen years. It is not denied but that for the 

fame 
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fame corpus de!i£H (not indeed in the fame form) the 
fame judgment might have been given in the courts here, 
if the principal had been convi£ted ; which however does 
net in truth at all affect the guilt of this man. But it is 
fait], that this not appearing, yve muft take the fentence to 
be illegal. Whether the principal were or were not con- 
victed does not appear upon this return ; it only fays, 
taliter proceflum eft. See., why therefore are we to conclude 
that the fentence is illegal ? We are not now fitting as a 
court of error to review the regularity of their proceedings, 
nor arc vve to hunt after poflible objections. I have faid 
this, admitting pro lac vice that we may examine into this 
queftion on a return to a habeas corpus ; but that is an 
arduous queftion, on which if it were need! ary I (houM 
wifh to take much more confideration. At prefent I fee 
no reafon for faying that the caufe returned is not fuf£- 
cient. 


Grose J. It was properly admitted, that the court - 
martial had authority jo try the offender and inflict punifli- 
ment according to the nature and degree of the offence as 
regulated by the law of the land. Then taking that to be 
fo, the anfwer to the objection made to this return is, that 
according to the law of this land the court-martial might 
under certain circurnftances have infl’Cted the punifiiment 
which they have awarded for this offence, that is, if the 
principal had been convifled of the felony, and this party 
-hadj jpcn tried ;ts the acctflary under the ftatute. But it • 
is faid, that tills does not fo appear upon the face of the 
return. That however is an objection in error, and we 
do not fit now as a court of error. It is enough that vve 
find fu.ch a fentence pronounced by a court of competent 
jurifdiCtion to inquire into the offence, and with power to 

Y 4 inflict 
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inflift fuch a puniflrment. As to the reft weri&irft there* 
fore prefame omnia rite a&a. 

Lawrence J. Two ob^&ions have been made to the 
return ; firfl, that the court-martial have exceeded their 
jurifdiction in infii&ing a punifliment beyond what they 
were authorized to do. That turns upon the conftruflion 
of the 4th article of the 24 th fe&iou of the articles of war, 
by which perfons found guilty of any of the offences there- 
in deferibed “ fhall fufFcr death or fuch other punifliment, 
11 according to the nature and degree of the offence , as by the 
“ fentence of the court-martial fhall be awarded ” And 
thtfe words, it is faid, mull be underflood according to the 
laws of England under fimilar circumflances* I do not 
however think that is the proper meaning ; but that it was 
intended to give the court-martial 1 diferetionary power to 
apportion the punifliment according to the degree of guilt 
of the party convicted. If it had been meant that their 
judgment fhould be governed by the law of England , it 
would have been more obvious to have fo exprefl'ed it tnan 
to have ufed fuch general and indefinite terms. Secondly, 
a flu mi ng that the court-martial was bound to give judg- 
ment according to the laws of England , it is objected that 
the lenience is illegal, becaufe it does not appear upon the 
face of the return that the principal was convicted *, but I 
cannot admit the validity of that objection on this pro- 
ceeding. This is a return to a writ of habeas corpus made 
by the perfon in whofe cuftody the party is placed ^ exe- 
cution of his fentence. He cannot be taken to be cog- 
nizant of all the proceedings. It is enough that the court 
had authority to award fuch a fentence. He returns the 
caufe for which he detains the party in cuftody, namely, 
the judgment of fuch a court. This return I believe is as 

much 
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much as it has been ever ufual to make in fuch cafes. 
However I am of opinion upon the firft obje&ion, that the 
court-martial were not bound to pafs fuch a fentence as 
the law of England would warrant upon a fimilar charge. 

Le Blanc J. The principal queftion is, Whether a 
party who is in cuftody under the fentence of a court of 
competent jurifdittion, and is brought up here upon a writ 
of habeas corpus, be entitled to his difeharge on the ground, 
that it does not appear upon the face of the return that 
certain fafts exifted which are contended to be neceffary 
to warrant fuch a fentence. It is not denied that the 
court-martial had power to try the offender : but it is 
contended, that the words alluded to in the articles of war, 
“ according to the nature and degree of the offence,” &c. 
reftrained the court to pafs fuch a fentence as was conform- 
able to the law of England in the like cafe. But I cannot 
accede to that conftruftion. It feems to me to have been 
intended to give the court-martial a diferetionary power of 
inflicting punifhment on -the offender, having regard to the 
enormity of the offence. This gets rid of the objection as 
to the principal not appearing to have been convifted. But 
another objection is, that it does not appear that the party 
was charged with the offence of which he was convifled. 
To which the anfwer is, that it is fufficient for the officer 
having him in his cuftody to return to the writ of habeas 
corpus, that a court having a competent jurifdiction had 
infliflfid r&ich a fentence as they had authority to do, and 
that he holds him in cuftody under that fentence.. 
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The Prifoncr was remanded. 
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Eyre and Another againjl Dunsjord. 


The defendant 
having had a 
credit lodged 
with him by a 
foreign ho uk in 
favour ot one 
W, T. to a cer- 


/ J'HE declaration Hated, that before the committing of 
the grievance after mentioned, to wit, on the 24th of 
May 1799, at London , Sec. one William Thompfon then of 
Hamburg applied to the plaintiffs (traders,) and requeued 


tain amount, 
upon an t jcincfi 
ftipulation t at 
W. r. ihould 
previoufly lodge 
in hi* hands 
goods 10 treble 
the amount ; and 
being a; plied to 
by the plaintiffs 
for information 


them to export, fell, and deliver to him goods of great 
value upon credit 5 and thereupon the plaintiffs being un- 
acquainted with the credit, circumftances, and charafter 
of Thompfon , and whether they might fafely fell and deliver 
to him goods upon credit, applied to the defendant (being 
a partner in trade with one Lichigaray ) to be by him truly 


fd'pefting the 
refponfibility of 
W. * 7 . anfweicd 
that he knew 
nothing of fV. 7 \ 
himfclf, but 
what he had 
learned from his 
correfpondent $ 
but that it h J a 
credit Ldgcd •with 
Aim fot Ju much 
by a rejf.tfltible 
boujc at H . , 
nvbti b he held at 
W.T.’s djf.ofali 
(omitting the 
Condition,) and 
that upon a 'i ieiv 
tf all the c i cum- 
Jhn . a -u hi, ,\ad 
turret' 1 the cl c- 


informed of the credit, circumftances, and chara£ter of 
Thompfon; of all which faid premifes, &c. the defendant had 
notice from plaintiffs, and was requefted by them to in- 
form them truly of the credit, circumftances, and charac- 
ter of Thompfon; and thereupon the defendant fraudulent- 
ly, deceitfully, and wrongfully contriving and intending to 
deceive, injure, and prejudice the plaintiffs, and to induce 
and caufe them to export, fell, and deliver the faid goods 
to Thompfon upon credit, afterwards, &c* did fulfely, deceit- 
fully, and wrongfully affirm and reprefent to the plaintiffs, 
that tbiy^ the defendant and his partner, were informed by 
a very nfprctable houfe at Hamburg that Thompfon was of 


Und in<*c- ref pec! able connexions , and a perfon to whoje character they 
(the laid defendant and his partner) might fpeak .with con- 
r u> Lb jrjc'y ; fidence ; and that the defendant and his partner had a credit 

{ vi/. an order 

f,,r the bale anJ delivery of goods on credit). In an action on the cafe to recover damages incurred 
bv the plaint ills in consequence of having truflcd It'.'T. cm this, rcprefeuuiion } held that there 
wa; 4 material fuppieHien of the truth, and evidence fuflicient for the jury to find fiaud, which 
is the gift of the a&tun j aklvugh the defendaot had no immediate intereft in making the faife 
reprefJutdtioii; and though at the time when it was made, he added, that be gave the ad-vat 
^Luk'jut prejudice lo k'.wf -j . 
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fcdged with them by the fame houfe for 12,000 !., which they 
held at ^kompfon's difpofal . And on the defendant’s being 
informed by the plaintiffs that the amount of the goods 
which Thompfoti had fo applied to the plaintiffs tp ex- 
port, &c. to him, would be about 1000/., the defendant 
further intending as aforefaid did falfely, &c. affirm and 
reprefrnt to the plaintiffs, that they (the defendant and his 
partner) thought the order might be executed with fafety . 
That the plaintiffs confiding in the fair! affertions and re- 
prefentations of the defendant, and believing the f ime to 
be true, and not knowing the contrary thereof, afterwards, 
to wit, on the 15th o x Auguft in the year alorefaid, &c • 
were thereby induced to and did export, fell, and deliver 
to Tbompfen the goods to the amount of 7 to A I 2 s. ()d* 
upon credit for fix months : whereas in truth, at the time 
the defendant fo made the faid affirmations and reprefent- 
ations, he and his partner were not nor had been informed 
by a very reipeciabie houfe at Hamburg that Thompfm was 
of refpeftable connexions, and a perfon to whuff character 
{he defendant and his partner might fpcik with confi- 
dence, md the defendant well knew the fame ; and in truth, 
the defendant and his partner at the time, &c. had not a 
credit lodged with them by the faid houfe at Hamburgh Sec* 
for 12,000/. &c. and the defendant well knew the fame; 
and in truth, at the time, &c. they, the defendant and his 
partner, did not think the faid order of the (aid *7 hotnpfon might 
be execute a by the plaintiffs with fafety. And the plaintiffs 
that although 'he faid fix months for which 
they did fo truft and give credit to Thompfou for the goods 
are clapfed, yet Thompfon hath not yet paid the plaintiffs, 
&c. for the faid goods, &c., and ever fince hath been and 
(till is unable to pay, &c. By means whereof, &c. There 

were 



3«o 


CASES in HILARY TERM 


i'3ci. 


Ev** 

againjf 

Di/nsfg&p* 


were other counts to the fame effed, vary fog the word* 
fpoken, To this the general iffue was pleaded. 

At the trial before Le Blanc J. at the fittings after laft 
term at Guildhall, it appeared in evidence that the plain- 
tiffs were woollen manufadurers living at Leeds; and the 
defendant a merchant in London in partnerlhip with Li chi- 
garay. Previous to the tranfa&ion in queftion the defend- 
ant’s houfe had received a letter from Claude Coulett , and 
Co., a refpcdable houfe at Hamburg, which explains the 
nature of their connexion with and knowledge of Thomp- 
fon, the perfon named in the declaration ; of whom or his 
fituation and circumftances the defendant had no perfonal 
knowledge or other notice than the letter itfelf imports. 
This letter was dated Hamburg, ift March 1799, and was 
produced in evidence as containing the account of the ori- 
ginal credit lodged with the defendant for Thompfotu 
“ We are to-day enabled to fpeak to you of the bufinefs 
u relating to the confignment of goods oiEngliJh manufac- 
t( ture which has already been agitated beLwcen us. It is 
* c agreed, that the people who forward thefe articles (hall 
u confent to receive only one third of the value by antici- 
M pation, inhead of the half, as had been firfl propofed ; 

which gives a greater degree of iolidity to our arrangc- 

ment. We authorize you in coufequence to furniflifor 
i( our account to Mr. William Thompfon of this city, or tp 
<c his order, your acceptance to the extent of ten to twelve 
l( thoufaud pounds fterling,^/* which' acceptance* there- will 
41 be previoujly delivered to you goods of EngHJh manufacture 
i( in wool or cotton do. to the extent of thirty to thirty fx 
44 thoufwd pounds ferling , which will be fubmitted to your 
*' c verification and valuation, fo that there may be nothing 

« over- 
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*< over-rated either in the prices or in the quality. You 
« have annexed the fignature of Mr. William Thompfon , in 
« order that you may know it to a certainty. We have 
u delivered to him a letter making mention of the above 
« credit* and which he will forward to you with what he 
“ may have to add at the foot of his fignature. Hitherto 
€t we know only him in this bufinefs, our relations with 
c< him and his exiftence, which known to us have enabled 
c< us to appreciate the confidence which he deferves, and 
u with which he has infpired us. He is a merchant of 
M this city. It is very probable that the delivery of the 
fc goods will not take place at once, but that they will be 
u gradual ; which will put an interval to your acceptances, 
f< and will give you a greater facility in the payment. 
t€ Not wifhing to neglect any means that may free our 
affairs from all kinds of obfiaclc, you will take every 
t( precaution that the ‘goods in your hands may be fecured 
u againft any attack or ulterior purfuits ; fince not know- 
€i ing the laws of your country we cannot too ftrongly 
recommend to you to put our property under flicker 
u from every unpieafant event. Prudence dilates to us 
u thefe refleXions, the juflice of which you will undoubt- 
u edly fee. We have prevailed upon the fuend who has 
€C procured us this bufinefs to leave to your care to cover 
u the infurance of the whole amount of the goods that 
€( may be delivered to you, for which however you will 
* ( only be under acceptance of the third : but on confenting 
“ thereto ho has made it a condition that one half of the 
•* ufual cbm million fhould be allowed to him, fince he 
€t makes a facrifice of the advantage to be derived on 
4< effeXing the infurance heie, in order to increnfe your 
* c fecurity. We found this propofal fo reafonable, that wc 
4 ‘ have not hefitated to allure him of your concurrence. 

« It 
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^ It is then agreed in confequence of the firft openifi£ 
« c which we made ufe of in this bufinefs, that you fhall be 
K allowed one percent* commiflion on the amount of you t 
** acceptances; for which you will receive the goods, have 
them examined and valued, and ihipmeht made to us by 
i{ veflels pofitively under convoy, unlefs an exprefa alter- 
u ation fhould be made by us. We will hand you remit- 
u tances in time to cover your acceptances : if however 
“ contrary to our expe£lations thefe remittances fhould 
f( be retarded, you will value on us with the netdful ad* 
€i vice. We do not prefume that it is ptobabie any delay 
will be occalioned by the winds ; for it would be extra- 
t€ ordinary if a triple value of goods did not furnilh in the 
u firft fales fufficient to face thefe firft engagements. As 
« c to the reft, rely upon our care and pun&uality, & c. If 
“ the perfons who confign thefe articles find they turn to 
fC account, they will doubtlefs continue them, and furnilh 
frefh parcels of goods in proportion to the funis of 
€f which you fhall be covered ; fo that without exceeding 
ic the preferibed limits of your acceptances, certain a&ivi- 
“ ty will always be kept up and increafe the advantages 
< c which we may each expedl from this operation. It is 
t( underftood that the drafts which fliall be infured upon 
“ us fhall be at three months. We doubt not but the 
“ houfes from whom you are to receive goods to fuch an 
extent are people of refpe&ability. We leave to your 
" judgment to conceive if the credit which Mr. Thompfon 
“ will traufmit to them in virtue of .the on^ which we 
“ give him on you will equal a recommendation ; we fhall 
“ fee it with the more pleafure, as thefe houfes are fpoken 
€< of to us in the higheft terms. Although we have not 
€€ the pleafure of being acquainted with them, we fhall be 
“ obliged to you for what you may do on this bufinefs. 

“ Poll- 
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c< Poftfcript. The letter of recommendation and credit 
u which we have given to Mr. Thompfon will be remitted 
« to you by Meflrs. Meyer y Wertior , and Company, tohofe 
€t fignature is in the fame pviper as that of Mr. Thompfon. 
€t Be fo obliging to take note therefrom.” it alfo appear- 
ed, that previous to the tranfaefion in queftion application 
was made to the plaintiffs to furnifh goods to Thompfon at 
Hamburg; which application was conveyed to them in a 
letter from a Mr. Cole of Hamburgh dated 24^ of May 
1 799, in which Thompfon was recommended to them as a 
valuable correlpondent, and a promifmg chancier given of 
him : and at the fame time the plaintiffs alfo received a 
letter from Thompfon himfelf, expreffing his vvifn to pur- 
chafe goods of them, and referring them to the houle of 
Lichigaray and nephew (the defendant’s houfe) for his 
chara£ler. In confequence of this the plaintiffs fent up 
thefe letters from Leeds to their agent in London $ with di- 
re&ions to apply to the defendant’s houfe to whom they 
had been referred for Thompfon' s character. Accordingly 
on th® 8th of June 1799 the plaintiffs’ agent went to the 
defendants houfe, and there communicated to him that he 
waited on him from the plaintiffs to inquire the character 
of William Thompfon of Hamburgh and (lie wed him the let- 
ters which the plaintiffs had before received. The de- 
fendant anfivcred, we do not Irnnu Mr. Thompfon Gurf hes 9 
but he is recommended to ur by a very refpeElablc houfe at 
Hamburg as a man of refpeclable connexions . Being afkcd if 
they kne w any tfr inp of Thompfon’ s property, the defendant 
anfwer cd^that they knew nothing of him themf elves ; that what 
they knew of him they had obtained from a houfe at Hamburg . 
The agent then alked defendant if he knew Cole , of 
whom the plaintiffs had a very fhort acquaintance, and 
had had no dealings with him \ hs anfwered, not much, 
$ but 
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but he had been introduced by refpe&able perfons. Being 
then queftioned again about Thompfotiy the defendant an- 
fw creel, 44 we have a credit lodged with us by a very refpe£I~ 
44 able houfe at Hamburg for 1 2,ooo/. which we hold at his 
u (ThompfonV) The defendant then alked the 

plaintiffs' agent what was the amount of Thompfon's order 
on them for goods? and being anfwered, about 1000 /., 
made no immediate reply* The agent then alked him 
44 if ever# thing was regular with Thompfon , and whether 
44 from a view of all the cireumjlances that had come to their 
u knowledge the plaintiffs might execute the order with fifty 
The defendant anfwered, 44 yes ; every thing is regular , 
€C and I think you may execute the order with fafety ; but we 
44 give this advice without our prejudiced * The plaintiffs, 
relying on this reprefenutiori, executed the order, by fur* 
milling goods to Thompfon to the value of 71 2 /. 9/., at 
fix months credit. Thompfon foon after failed. The agent 
alfo fwore positively, that the defendant never mentioned the 
condition cn which the houfe at Hamburg had given Thompfon 
credity (as Rated in their letter to the defendant’s a houfe 
before mentioned ; namely, on a previous depolif of goodvS 
to the amount before mentioned,) but the reprefentation was 
made to him without the qualification of any condition what* 
ever. On the other hand, a witnefs produced by the 
defendant fwore, that the defendant had exprefsly men- 
tioned to the plaintiffs’ agent, that the credit was lodged 
with them by the houfe at llamTurg ro the amount Rated, 
on condition of goods to a fuperior amount being to be delivered 
to them. The cafe went to the jury principally* on the 
credit which they would give to one or other of the wit- 
neffes ; the learned Judge conceiving that if they believed 
the plaintiffs’ account of the convention, and that fo ma. 
terial a circumftance as the condition on which the credit 
6 had 
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had been given was fuppreffed by him in the represent- 
ation which he made to the plaintiffs of Tbompfon's refpon- 
fibility, they would be entitled to a verdidt for dafhages, 
notwithstanding. the advice was faid to be given without 
their prejudice • The jury believed the plaintiffs 1 witnefs, 
and found a verditt with damages to the amount of the 
lofs fuftained. 

A rule was obtained to {hewcaufe why there (hould not 
be a new trial, on the ground that the foundation of fuch 
an action is a£tual fraud and deceit, and not merely for- 
getfulnefs, inadvertence, miftake, or negleft. That it was 
a material averment in the declaration, that the defendant , 
at the time when the representation was made of Thomp - 
fin's credit, <c did not think that the order of Thompfott 
u on the plaintiffs might be executed by them with fafety,” 
of which there was no proof ; on the contrary, there was 
reafon for him to think well of Thompfin from the general 
tenor of the letter which the defendant and his partner had 
received from their correfpondent at Hamburgh and which 
appeared and was dated to be the foundation of their 
knowledge of Thompfin . That the utmoft amouut of the 
evidence was, that the defendant had inadvertently omitted 
to (late the ground on which the credit for Thompfon had 
been lodged with his houfe, namely, the fecurity of goods 
to a^greater amount; but this in itfelf was no evidence of 
fraud, to commit which the defendant had no motive Q,f 
intereft * for the commiflion which it appears that he wap 
to receive was merely upon the acceptances made by hjs 
houfe io firrotrrTff Thompfon , That in JPafey v. Free* 
man (n) it was fettled, that in ord?r to fuftain the action 
not only the affirmation by which the plaintiff fuftained 

{a) 3 Term Ref* 5*« the authorities upon the fubjedfc are there collected* 
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damage mud be falfe, but it mud be made with intent to 
defraud, being in the nature of an a&ion of deceit. And 
that in all the adlions which had been tried fince that, 
there had been a&ual fraud proved, an intention to pro- 
cure an unwarrantable advantage either to the advifer 
himfelf, or to fome other for whom he was interefted, to 
the prejudice of the plaintiff. That here the queftion of 
fraud had not been left didinflly to the jury ; fo that they 
might have found their verdift upon the fuppofition that 
inadvertence alone was a fuflicient ground for the a£lion, 
provided the rcprefentation were untrue, and the plaintiffs 
had been thereby induced to give the credit, which had 
turned out to their detriment. 

Le Bi.anc J. dated, that the druggie at the trial was, 
whether the witnefs for the plaintiffs or for the defendant 
were to be credited, as to the fupprcflion or difclofure of 
the material circumdance in the communication made by 
the defendant to the plaintiffs: the confequence refulting 
in either cafe feemed to be taken for granted ; and the 
quedion of fraud was therefore probably not fo fully and 
pointedly put to the jury as it would otherwife have 
been. 

Garronv and Gibbs file wed caufe againd the rule. The 
defendant, if he made any reprefentation at all, was bound 
to make a fair and impartial one. The omiflion made by 
him was too important to have happened from mere inad- 
vertence ; and that was not the ground ot’his defence at 
the trial, but a denial of the faft. in truth, the defendant 
had an intered at flake in holding up the general credit of 
Thompfiri) although he was not to gain any thing by the 
particular tranfa&ion } for if Thowpfin continued in credit 

and 
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and ability, the defendant wouid in the courfe of his deal- 
ings with him get a commiflion on the money pafling 
through his hands, which might have been to the amount 
of 36,000/., the value of the goods to be depofited. And 
no doubt the jury decided on that ground. 

Erjkittc and Park then argued in fupport of the rule, 
infixing upon the grounds before Rated. In addition to 
which they obferved, that the defendant was not fairly put 
on his guard by the reprefentatlon of any doubt entertained 
by the plaintiffs refpc&ing Thompfons character $ which 
might have recalled all the circumRances of the relation 
between them to his recolle&ion, On the contrary, the 
letter which the plaintiffs themfelves had received from 
Cole at Hamburg , which was communicated to the defend- 
ant, was rather calculated to increafe his good opinion of 
Tbompfon. That fraud ought not to be implied in fuch a 
Cafe, but there {hould be exprefs and pofitive evidence of 
it* That without fuch a broad line of diRin&ion the na- 
ture of the a&ion was calculated to intrench on the ftatute 
of frauds, by making one man collaterally anfwerable in 
effe£l for the debt of another, without any promife in 
writing ; which would lead to dangerous confequences. 
That though if there had been pofitive evidence of fraud 
the defendant coulcl not have fereened himfelf from the 
confequences by adding that what he faid was without pre- 
judice to himfelf, yet at any rate it fliould have put the 
plaintiffs on their guard to have required further explan- 
ation, and wds iulncient to rebut the implication of fraud. 

1 Lord Kenyon C. J. Taking for granted that the cafe 
of Pq/ley v. Freeman was well decided, and that it gives the 
true ground of law by which cafes of this fort muR be 

Z 2 governed, 
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ifloT. governed, which is not now difputed, it makes an end of 
the prf fent queftion. A new objeftion however is darted, 
tgairfl which if well founded would have applied equally to that 
cafe, namely, that this is an undertaking to anfwer for the 
debt of another, and not bqing in writing is void by the 
ftatute of frauds. That ftatute however has no relation to 
thefe cafes. It raifes certain legal preemptions of fraud 
from the want of certain formalities in contra&s and other 
tran fadlions, ngainft which it guards by avoiding them : 
but that has no application to aflions founded on actual 
fraud and deceit, in order to recover damages by the party 
grieved. In the prefent cafe, one man applies to another to 
know the character of a third perfon who offers to contra£fc 
with him : that other need not have anfwered the inquiry 
at all, but if he do, he is bound in juftice and common 
honefty to give a fair reprefentation of what he knows. 
On the contrary, the defendant when applied to fays, we 
know nothing of him ourfelves; but “ we have a credit 
ft lodged with us by a very rcjfpeFlable houfe at Hamburg for 
9t 12,0001. which we held at his difpofal” Now that re- 
prefentation was grofsly falfc *, for the inftru&ion to the 
defendant was really no more than this, that as foon as 
' Thompfon had lodged goods to the amount of 36,000!. in the 
defendant'* hands , he was to give him ^credit for 1 2,000 1. 
This in truth was totally different from the reprefentation 
which the defendant made, and was calculated to give quite 
a different colour to the tranfadllon. This was fo plain 
that it could#not even be dated to a jury on the part of the 
defendant at the trial, that a merchant in bufinfcfs couldi 
liave made fuch an omiffion in the reprefentation made by 
him from mere negligence ; but the faft itfelf was denied, 
and the jury believed the plaintiffs* witnefs. It is no an- 
fwer to fay that the defendant had no intereff in making 
6 the 
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the falfe teprefentation : it is immaterial to the caufe of i8o*. 

a&ion whether he had op not ( a ). — • 

Eyr* 

againft 

Grose J. It has been a^eady decided in Pafley v. E>UNsro * , >* 
Freeman , that an action will lie for making a falfe reprc- 
fentation of a perfon’s chara&er in order to deceive 
another who inquires for information concerning it. 

The a&ion, it was there holden, is founded on fraud, 
and on no other ground can it be maintained. If then 
the queftion of fraud were fubmitted to the jury, there 
can be no doubt but that it was competent to them on 
this evidence to have found that fa£t againft the defend- 
ant. And from the courfe which the trial took, that feems 
to have been*the cafe. 

Lawrence J. There is abundant evidence to {hew 
that the defendant fo conduced himfelf upon this occa- 
fion as to enable the plaintiffs to maintain their a&ion. 

The cafe proved was not that fomething inadvertently 
flipped from the defendant in converfation, without atten- 
tion to what he was faying ; but the fa£t was, that Thomp - 
fon having a credit upon the defendant to a certain 
amount, in conlVqucnce alone of his having depofited 
goods to a much greater value, was reprefented by the 
defendant as a perfon generally entitled to credit; which 
it is plain was not warranted by the true nature of the 
tranfatfcion when fairly explained. The law as laid down 
in Pajleyy . lygeman was adverted to, and not controverted 
at the friafplJut the only defence then attempted was, 
that the fact itfelf of the information being fuppreffed 
was not true ; impliedly admitting that if it were true, 


(<a) Vide Pajlcy v Fremfln t S. P. 

7 3 
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the evidence was fufficient to warrant a yerdift for the 
plaintiffs. After this it is rather unprecedented to move 
for a new trial qn a grpund which made no part qf the 
defence before the jury, bu i was in tffedfc conceded at thp 
time. 

I$.ule difeharged* 


D*Argent againjt Vivant otherwifc Taylor* 

l^jFON a rule to (hew caufe why the bail-bond given tq 
the fheriff fliQuld not be delivered up tp^bc cancelled, 
and an exoneretur entered on the bail-piece, on the de- 
fendant’s filing common bail \ which rule was obtained on 
the ground of a defeft in the affidavit made to hold the 
defendant to bail, the fame having been made by the 
plaintiff without giving herfclf any addition, but only 
deferibing herfclf by the place of her abode : The fa&s 
were, that the defendant haying been arrefted by procefs 
returnable the firfi; return of the term grounded upon this 
affidavit, put in bail on the 27th of January , and made 
this application on the next day but one, the 29th. 

After Jervis had been heard in fupport of the rule^ 
who relied on Jarret v. Dillon ( a ) 5 and Barrow againft 
the rule, who cited Jones v. Price ( b ) \ 

The Court took time to confider of the cafes with a 
view to fettle the practice in future ; and now Lord 
Kenyon C. J. delivered their opinion. After (lacing th£ 

(tf) Ante, 18. (i) Ante, 81. 

fuls 
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rule and the fads above mentioned * he proceeded as i8oi. 

follows } “ 

D\A*gent 

That the affidavit is defe&ive for want of fuch ad- Viv^tfrt 
dition cannot be difputed : Tfie Rule of Court of Mich . 

15 Car . 2. exprcfsly requires that the true place of 
« abode and true addition of every perfon who ffiall make 
u affidavit in court here (Trail be inferted in fuch affidavit/ 9 
Several inftances have lately occurred where defendants 
have been difeharged on filing common bail, becaufe the 
affidavit to hold to bail was defe&ive in not Hating the 
addition of the party making fuch affidavit as required by 
this rule of Court. And in the cafe of Jar r it v. Dillon , 
in this court in the laft term, EaJTs Rep . 18., the Court, 
on argument by counfe), made a rule abfolute for entering 
a common appearance for the defendant on a like defetb 
in the affidavit to hold to bail. But it has been contended 
in the prefent cafe, that admitting the affidavit to hold to 
bail to be defe&ive, yet the Court ought not now to inter- 
pofe, the application having been made too late, being 
the day after the defendant had put in bail ; that this ob- 
jection is to be confideied in the nature of an objection to 
procefs, which the defendant may make before putting in 
bail or entering an appearance ; but that by putting in 
bail a defendant waves every objeftion to the procefs. In 
the cafe which has been already alluded to of J arret v. 

Dillon in the laft term, one obje£tion made by the plain- 
tiff againfl the rule was, that it vras not competent to 
the defendant to take any obje&ion to any proceeding in 
this caufe till he had appeared in court by putting in good 
bail :• but the Court, notwithftanding that objection, made 
the rule abfolute ; thereby clearly deciding that this was 
to be confidered as an obje&ion to procefs which may be 

Z 4 taken 
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1801. 


P’Abcent 

againft 

^JVAWT* 


taken by a defendant before he has appeared or put in 
bail. In Norton v. Danvers , Mich . 38 Geo . 3. in this 
court, *] Term Rep. 375., the defendant being informed 
that a writ had been taken out againft him on the 27th 
June, he gave a bail-bon(} ; and in Michaelmas term fol* 
lowing he obtained a rule to fhcw caufe why the bail-bond 
(hould not be delivered up to be cancelled, on the ground 
of the affidavit to hold to bail being defective in not Hat- 
ing that no offer had been made to pay the debt in bank- 
notes. On (hewing caufe againft the rule the plaintiff 
relied on the defendant having waved all obje£tions to the 
bail-bond ; firft, becaufe he had notobjefted in lafl Trinity 
term ; and fecondly, becaufe he had voluntarily given the 
bail bond. In anfw’er it was faid, that the defendant had 
not waved his right to take advantage of the objection, 
either on account of the time which had elapfed lince the 
bail-bond was given, it having been given only a few days 
before the end of the laft term j or on account of his 
having voluntarily given the bail-bond ; that having been 
given merely to prevent the arreft. And, fecondly, 
that this was a defedl in the proceedings ihemfclves which 
the defendant could not wave, and not fimply an irregula- 
rity in the mode or time of proceeding. But the Court 
faid, that the affidavit to hold to bail was only procefs to 
bring the party in, and if he chofe ro wave any objedlion 
to that, he may do it : and that in this cafe he had waved 
taking advantage of tjie objection. If indeed the defend- 
ant had been a&ually under arreft at the time, h|? con- 
fent to give a bail-bond would not have been binding on 
him, becaufe it might be confidered as given under durefs ; 
but here he voluntarily gave the bail-bond. In Chapman 
V. Snow, in C. 2 ?. Mich . 38 Geo # 3. Bofanquet and Puller's 

Rep m 



in the Forty-first Year of GEORGE III. 


33 ®?' 


Rep. 132- defendant was arrefted on 5th Auguji s he had 
put in and perfe£led bail above, and a plea had bpen de- 
manded ; and on the 1 8th of November a rule was ob- 
tained to (hew caufe why an axoneretur fhould not be en- 
tered on the bail-piece, and a common appearance allowed* 
on an omiffion in the affidavit to hold to bail in not de- 
nying a tender in bank-notes. On (hewing caufe it was 
alleged that the defendant had waved any irregularity in 
the affidavit ; 1 Jl, by putting in bail above ; idly, by delay- 
ing to apply to the Court till the 1 8th of November , twelve 
days after the commencement of the term. It was an- 
fwered on the part of the defendant that it was impoffiblc 
for him to make this application till he was regularly in 
court, which he was not till he had put in and perfe&ed 
bail. Mr. Jullice Heath and Mr. Juftice Reoke , who were 
the only judges in court when caufe was (hewed againfl: 
the rule, held that the defendant had waved the irregu- 
larity, and difeharged the rule. On the next day Lord 
C. J. Eyre faid, u My brothers have mentioned to me a 
“ rifle for entering an exoneretur on the bail-piece, and 
f( allowing a common appearance, which was yefterday 
il difeharged, and I think properly difeharged. The dc- 
“ fendant is not now in cullody, he has put in bail, and 
l€ is therefore too late to make this application. If he 
c< were to be allowed to move now, I do not fee why 
“ he might not be at liberty to move after proceedings 
“ commenced againfl: the bail. Perhaps the plaintiff has 
“ proceeded againfl: them, and is very near judgment \ for 
any thing I know he may have got judgment: Where then 
“ is the Court to (lop ? Here the procefs is bad • the 
“ party does not come in the firft inftance, but Toes a 
“ voluntary a£t by perfecting fpecial bail : the cauf e goes 
“ on, with a total difregard to what is paffed ; the bail to 

<4 the 
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H the fheriff are difeharged, and the whole of that pro«* 
li ceeding is gone : Shall the defendant now be allowed 
" to apply to us to difeharge the fpecial bail, and intro- 
€i duce common bail in their place ? I think he fhould not 
“ be heard.” In Jones v. P*ice> Michalmas term 4 1 Geo. 3. 
in this court, EaJTs Rep. 8 1 the defendant had voluntarily 
put in fpecial bail at the return of the writ, juftified the 
bail although not excepted to, and drawn up the rule for 
the allowance and ferved it on the plaintiff : within a week 
after which he obtained a rule to fhew caufe why an ex- 
©neretur fhould not be entered on the bail-piece, on an 
obje&ion to the affidavit to hold to bail, that it did not 
negative a tender of the debt in bank-notes. It was an- 
fwered on the part of the plaintiff that the defendant had 
waved any informality in the procefs by the above fleps 
which lie had taken. To which it was replied for the de- 
fendant that this was an application on the part of the 
bail, who were obliged to juftify before they could be 
heard \ and they had taken the obje&ion in reafonable 
time afterwards. But the Court faid that this was a'tlear 
waver of the objection : that application fhould have been 
made in the firft inftancc before the bail had juftified: 
inftcad of which the defendant had lain by, and fuffered 
the plaintiff to incur additional expence on a fuppofition 
that all the proceedings were right, and then came to com- 
plain. But he had adopted the procefs, and fhould not 
then take advantage of any defeat in it. Thefe feveral au- 
thorities fhew that in this court, as well as in the Court of 
Common Pleas, the affidavit to hold to bail is to be con- 
fideied as part of the procefs to bring the defendant into 
court-, that an irregularity in it mull be taken advantage 
of in the firft inftance, and may be done before bail put 
in or appearance entered : That fuch irregularity may be 

waved 
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%avcd by a defendant; and is confidered as having been 
Waved when a defendant has voluntarily done an a$ fub- 
mitting to fuch prcicefs, inftead of taking dtps to avail 
Iiimftrlf of fuch irregularity, which ought always to be 
done in the firft in (lance. Heye the defendant put in bail 
on the 27th January , four days after the commencement 
of the term, during which time lie might and ought to 
have taken thet>bjc£lion to the regularity of the affidavit 
unde r which he had been holden to bail. We are therefore 
of opinion that he has waved this obje£lion. The confer 
quence is*that this rule mull be difeharged. 


Maanss againft Henderson and Others. 

aflumpfit, the cafe was, that the plaintiff, being a 
Prujftan refid ing at Stetin in Prujfta , anc} owner of the 
ffiip Gujtav, configned the faid (hip in 1 796 to Jennings 
of Liverpool , with orders to charter her with fait on the 
plaintiff’s account from Liverpool to Riga* and to effeft an 
infurance thereon. Jennings opened the policy in the 
ufual way in his own name with the defendants, who 
were brokers refiding in Liverpool , with whom he had 
before been in the habit of effecting infuranccs on account 
of others as well as for himfelf. Nothing was faid by 
Jennings on this occafion whether the policy were opened 
on his owp or any other account, except that he faid it 
%uas neutral ; and the policy itfelf, though effe&ed in the 
pame of Jennings , was warranted neutral . This was done 
pn the 14th of OElober 1796, and it was not till the 31ft, 
after Jennings flopped payment, that he told the defendants 
that he was only an agent in this tranfaclion, and named to 
them his principal, the prefent plaintiff. The {hip failed 

on 
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Wliere an Eng- 
liflrtubjeft m 
time of war, 
who had re- 
ceived orders to 
eftedt an infur- 
ance tor a neutral 
foreigner, opened 
the po icy with 
his ufual broker 
in his own name, 
but informing 
him at the fame 
time that the 
property was 
neutral \ this is 
a lufficient indi- 
cation to the 
broker that the 
paity added as 
agent and not on 
his own account, 
and therefore the 
broker has no 
lien on the po- 
licy fo eftedted 
for his general 
balance againft 
fuch agent, as 
between fuch 
broker and the 
principal. 
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on the voyage infured, and meeting with bad weather an 
average lofs was incurred, to recover which this aAion 
was brought. At the time of Jennings's failure he was 
indebted to the defendant^ on the general balance of ac- 
counts for premiums on this and other infurances to a 
greater amount than the average lofs in demand in this 
a&ion, and for which the defendants were accountable; and 
the queftion was, Whether they were entitled to retain in 
this adlion as having a lien on this fum in their hands for 
fuch general balance as between them and Jennings f At 
the trial at the laft Sittings at Guildhall the jury, 4 by the di- 
region of Lord Kenyon , found a verdift for the plaintiff for 
the amount of the average lofs, deducing the amount of 
the premium upon this policy ; his lordfhip being of opi- 
nion that the information conveyed by Jennings to the 
defendants at the time, that the intereft was neutral , was 
a fufficient indication to them that he was only a&ing as 
agent for another in that tranfa&ion, though the prin- 
cipal's name was not then difclofed ; and confequently 
that the defendants had no lien upon the policy as«againft 
the plaintiff for their general balance againft Jennings , 
but only for the amount of the particular premium. A 
rule nifi having been obtained for fetting afide the verdidi 
and granting a new trial, on the ground of a mifdire£liou 
in this rdpe& ; 

Erfk hie , Park t and Tates } in (hewing caufe againft the 
rule, urged that the direction to warrant neutral, con- 
firmed alfo by the name of the fliip being foreign, was 
equivalent to pofitive information that Jennings was only 
a&ing as agent for another ; as it could not be fuppofed, 
if he were a£ling on his own account, that he fhould do 
that which would prevent him from recovering in cafe 

of 
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of a lofs ; and that this took the cafe out of the rule in 
George v.Claggett ( a ), that if a fa&or under a del credere 
commiffion fell goods as his own, and the buyer 'know 
nothing of the principal, the # buyer may fet off any de- 
mand he may have on the fa&or againfl the demand for 
the goods made by the principal. 


i8o,r» 

Maanu 

again/I 

Henx>ehow. 


Gibbs and CW, in fupport of the rule, infifted that 
the mere dire&ion to warrant the property neutral was 
not conclufive that Jennings had no intereft in it which 
he might cover by the ipfurance. He might have ad- 
vanced money to the principal for the purchafe of the 
cargo on his account, for which, though the property 
would thereby become neutral, Jennings would have had 
a lien on the policy; or he might have had fuch lien for 
his general balance. At any rate the principal not being 
difclofed, it muft be confidered that the credit was given 
by the defendants folely to Jennings . 


Lord Kenyon C. J. faid that he remained of the fame 
opinion as at the trial. If the agent difclofe his principal 
at the time, it is clear that he cannot pledge the property 
of fuch principal to another with whom he is dealing for 
his own private debt. It is true that he did not name 
him at the time, but he did in effect the fame thing by 
faying it was for a neutral. Supposing the agenthad faid to 
the defendants, it is true I am agent for a foreigner, but 
nevcrthelefs you may retain the money due to him for my 
debt; ’could fuch a tranfaclion be fuftained ? But that 
which is now contended for is in effect the fame thing. 

(a) jTcrm Rtf, 359 . 


All 
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l8or. All therefore that the defendants can retain for is th 4 
M ~ amount of the premiums due on this policy on the part of 
the pfamtiff. 

HcKOCUftON* 

Prr Curiam , Rule difchargecf. 


Thur/jay, Butler againft Butler. 

-FV£. i zth. 


Proeefs fued out 
by the crown 
againft a defend- 
ant to recover 
penal ties, upon 
which judgment 
for the crown is 
afterwards ob- 
tained, entitles 
the king's exe- 
cution to have 
priority within 
the flat 33J/. S. 
t.39./. 74.be- 
fore the execu- 
tion ol a fubjrft, 
whofe execution 
had iflTued and 
been cominrnced 
on a judgm nt 
recovered againft 
the fame defend- 
ant prior to the 
king s judgment, 
but fubfequeutto 
the commence- 
ment of the 
king's pn eefs : 
the king’s writ 
of execution hav- 
ing been deliver- 
ed to the fhei iff 
before the actual 
Lie* of the de- 
fendant's goods 
un ier the plain- 
tiff’s execution. 


'“jpItE following rule was obtained in this caufe on a 
former day of this term : “ Upon reading the affi* 
i( davit of Luke Turner it is ordered, that the plaintiff, 
<€ upon notice of this rule to be given to his attorney and 
“ the Solicitor of Excife, (hall on, & c. fhew caufe why 
c< the (heriff of the county of Buckingham (hould not be 
if at liberty to pay into court the money now in his hands 
t( levied under the writ of fieri facias iffued in this caufe, 
" after deducing poundage, &c., for the ufe of the pef- 
€i fon or perfons who (hall be found entitled to the fame, 
« and that in the mean time proceedings againft the faid 
“ flieriff be flayed/* The affidavit referred to%ftated, 
that a writ of fi. fa. iffued at the fuit of the plaintiff, 
dated 3d November 1800, and returnable the 15th, which 
was delivered at the office of the under-flieriff in Aylejbury 
on the 5th, to levy 704/. 4/., on which a warrant was 
granted the fame day, and the defendant's goods taken in 
execution under it, but for want of buyers remained in the 
hands of the (heriff till after the return of the writ, who 
returned accordingly. That an extent (a) at the fuit of 
the crown iffued out of the Court of Exchequer upon a 
judgment recovered there againft the defendant, tefted the 


(o) Properly, an execution at the fuit of die crown. 
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15th of the faid November and returnable the 28th, which 180*. 
was delivered at the fheriff *s office on the 17th, where- Butl ^ 
upon a warrant was granted to levy 500/. That A writ 
of venditioni exponas at the inflance of the plaintiff iffued 
on the 26th of November , returnable on Friday next after 
eight days of St. Hilary , and w'&s delivered at the fheriff’s 
office on the 2qtli, and the goods fold under it for 148/. 

6 s. That the landlord of the premifes had alfo made a 
demand for rent due ; and that the fheriff was defirous to 
pay over the money in his hands to whoever ffiould appear 
legally entitled ; both the plaintiff and the folicitor for the 
Excife having refufed to indemnify him, and the plaintiff 
having ruled him to return the writ of venditioni ex- 
ponas. 

On the other hand, on (hewing caufe on the part of the 
crown, it appeared that the plaintiff’s execution iffued 
upon a judgment entered upon a warrant of attorney to 
confefs judgment given juft before. That a fubpeena 
iffued between the ift and 3d of November laft on the part 
pf the king againft 'the defendant, on a profecution di- 
refted by the commiffioners of Excife for penalties under 
the paper aft (34 Geo. 3. c . 20.) tefted 12th February 1800, 
returnable 30th of April. That on the 9th July following 
the crown obtained a verdift in the Exchequer for one pe-* 
nalty of 500/., and on the 14th November final judgment was 
entered up. That a writ of execution iffued thereon on the 
17th, tefted the 15th, and returnable on the 28th of No* 
vember, which was delivered to the fheriff on the 17th ; to 
which he returned fpecially, dating the former proceed- 
ings, that he had fold all the defendant’s goods under the 
ivrit of venditioni exponas iffued at the fuit of the plaintiff 
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in this caufe, and that the defendant on the 15th of JNfo- 
vernier laft, or afterwards, before the return of the extent, 
had tio other goods on which he could levy. 


Erjkine on the part of the (heriff referred to Rorke.v* 
Dayrell{a ), where it was determined that after goods had 
been taken in execution on a fi. fa. at the fuit of a fubjeft 
againft the king’s debtor, and before they were fold, . an 
extent at the king’s fuit grounded on a bond-debt tefted 
after the delivery of the fi. fa. to the' (heriff came too late. 
But that at any rate if there were any doubt in this cafe, 
the queftion between the plaintiff and the crown ought not 
to be litigated at the expence of the (heriff, who therefore 
defired to pay the money into court. 


Efpinajfe on the part of the plaintiff contended, that the 
crown was not entitled to any priority in this cafe; for 
the ftatute 33 //. 8. c . 39 74. only diretts, that if any 
fuit be commenced or procefs awarded “ for the recovery 
of any of the king’s debts” that fuch fuit or procefs 
(hall be preferred before the fuit of any perfon : and tl^at 
the king (ball have firft execution againft any defendant 
of and for his j aid debts before any other perfon ; fo always 
that the king’s, faid fuit be taken and commenced, or procefs 
awarded for the faid debt , &c. before judgment given for 
the faid other perfon. Now here, though the king’s pro- 
cefs had commenced before the plaintiff’s judgment, yet it 
was not for a debt bur for a penalty ; and it was not afeer- 
taiqed to be the king’s debt till the judgment obtained in 
the Exchequer on the 14th, which was after the com- 
mencement of the plaintiff’s execution ; and confequently 

(<) 4 Tern Rep. 40 *. Vide alfo Uppom v. Sumner, 2 Bite . Rtp* 1294. 

the 
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ft c king could not infift on his priority, according to the 
determination in Rorke v. Dayreli. 

Law and Wood on the part gf the crown fuggefted that 
the whole proceeding on the part of the plaintiff, who was 
the defendant’s brother, was a collufion between him and 
the defendant to defeat the crown of the fruits of its pro- 
fecution againft the latter: and (in anfwer to a queftion 
from the Court whether there were any cafe of this fort 
concerning the priority of the crown’s fuit in refpedk of 
penalties) they cited the following cafe as decifive of the 
legal objection. 


34 * 


i8o*t. 

Butler 

ogainfi 

Butler# 


[ u The Attorney-General againft Alderfey (a). This was 
u an Exchequer information filed againft the defendant, 
u a ftieriff, for making a falfe return of nulla bona to an 
<c execution on a judgment after verdict on an Exchequer 
cc information againft Thomas Harris , a foap-maker, for 
<c excife penalties. The caufe was tried at the fittings 
after Mich . term 1785, and the jury gave a verdict for 
u the crown : hut a fpecial cafe was referved for the opinion 
<c of the Court upon the queftion, Whether under the cir- 
f< cumftances the king ought to recover the damages for 
** which the verdi£t was given ? Previous to the ifluing 
c< of the crown’s execution, and at the time of its delivery 
** to the (hcriff, his officer was in pofTeflion of Harris ’ s 
if effects under a fieri facias, at the fuit of a fubjeft. 
c< The Excife board, in conformity to the invariable prac- 
c< tice, having refufed to give the fheriff an indemnity, he 
•• appropriated the whole of the defendant Harris ’ s effects 
u in fatisfaftion of the fubje&’s fieri facias ; and returned 
cc nulla bona and non eft inventus on the crown’s execu- 
te) The count'd for the crpwn were furnlihod with this note of the cafe, 
eh they thor. ly referred to. 

Vol. L Aa 
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44 tion. But the Excife Exchequer information having been 
44 filed prior to the commencement of the fubjeft’s a£hon, 
44 (which was a judgment entered up on a warrant of at- 
« torney to confefs it,) the Court, after three very long 
44 and folemn arguments, on 26th November 1786 adjudg- 
44 ed the crown to be entitled to the goods. 

44 Eyre B. I fuppofe there can be no doubt that the 
44 fum recovered by the judgment againft Harris is a debt 
t( upon which an a&ion of debt may be maintained. 
u When therefore the crown is enabled to recover in an 
44 adlion of debt, it feems to me difficult to fay that the 
<f fuit is not to recover a debt. I really think this is a 
44 cafe in which the matter of fa£t decides the point. It 
44 being a judgment on the ground of a preceding forfei- 
44 ture, that forfeiture conftitutes a debt recoverable by an 
4< adlion of debt ; then is not the a£Uon by which it is rc- 
“ covered a fuit for the recovery of a debt ? 

44 Lord C. B. Skynner. If my brothers clearly Qonfider 
tl the cafe in that light, I can have no hefitation to give my 
44 opinion upon it immediately ? which is, that the money 
44 became a debt which has been fo recovered by that fuit. 
41 The crown was entitled to priority of execution inde- 
44 pendent of the ftatute of Hen . 8. Then whatever alter- 
44 ation that ftatute may have made, it certainly has faid, 
44 that wherever the king’s fuit has been commenced for a 
44 debt before the fubjeft has obtained judgment, the king 
44 fhall have the priority of execution. Now here the fuit 
44 had been fo commenced in which judgment was re- 
4f covered, which made that a debt for which the execution 
44 iflued. The cafe then comes within the words of the 
44 ftatute, adopting the con flru&ion which has been put 
* 4 upon it, that it abridged the prerogative j for this was a 

44 debt 
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« debt prior to the judgment obtained by the private cre- 
f< ditor. 

“ Eyre B. In truth, a right to the fpecific fum from 
the party attached in the crown upon the crown’s infti- 
c< tuting its fuit, though not before*, for till then another 
perfon might have interpofed his fuit, in confequence of 
** which a right to a part of that fum would have attached 
“ in him. But that is excluded by the crown’s having 
u inftituted the fuit in the prefent cafe. Confider the na- 
(( ture of tiie right which fo attaches ; it is to demand from 
fi the party a fpecific fum of money. Had that fum been 
f< due upon a contract, it would have been a debt in the 
fi ancient idea of a debt. But though due and recover- 
f< able from the party upon another ground, it certainly 
tf becomes a debt, becaufe it is allowed to be recovered in 
€f the fhape of a debt. The crown recovers it upon a 
u ground which exifted prior to the demand, and 
<c which is in confidcration of law a ground for that 
u demapd, without any conviction or previous afeer- 
u taining of the forfeiture. It feems to me as if 
“ the argument ufed on the part of the defendant 
u would go to this, that this fort of action could not 
<c have been commenced by a common informer, or by 
u an information by the crown, until the ground of forfeit- 
“ ure had been conftituted in feme other mode of pro- 
u cecding. If it were only upon the forfeiture being 
“ afeertained that the right of action accrued or the debt 
was created, it muft have been afeertained in fome other 
dC mode, as by indictment for the offence, or in fome other 
14 manner; for that feems the only way in which the cafe 
£( can be brought to an analogy to the cafe of forfeiture. 

A * 2 “ But 
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** But inftead of that, the law authorizes the crown or a 
** party to demand this as a fum of money due to them, and 
“ make, not the judgment, but the faft of the forfeiture, 
“ the ground of this duty, as it may almoft be called. It 
“ becomes a duty, as foon as the crown’s right to it has 
attached by the crown’s haring inftituted its fuit. The 
only reafon why it is not a duty before that time is be- 
“ caufe it may go to one or another perfon. It is indeed 
“ incident to the nature of this demand, that if the party 
“ die before judgment is obtained the fuit is abated : but 
I do not fee that that circumftance alone is a reafon 
“ why that which is recoverable in an a&ion of debt is not 
“ a debt : it is a debt of a peculiar fort, a debt liable to be 
“ defeated, and not transferable before judgment : it is a 
‘‘ debt arifing out of a perfonal tranfa&ion : a debt which 
** by poflibility if not purfued up to judgment may never 
“ take effeQ: for the benefit of the party who fues : but as 
“ foon as it has been puifued up to judgment, there is an 
“ end of all thofe circumftances which counfel have railed 
“ in the queftion with regard to what is the true nature of 
“ this demand j it is then afeertained and fixed beyond all 
poflibility of doubt. That however goes only to the 
“ remedy: the remedy foT the recovery of this fort of debt 
is liable to be defeated by the accident of the parties 
“ dying before the judgment is' obtained. I do not fee 
“ that that vvhich as foon as the judgment is pronounced 
is confefledly a debt, upon which all the ordinary reme- 
“ dies which the crown has for the recorery of a debt 
“ would immediately attach ; and which proceeds upon a 
“ ground of faft exifting before the fuit is commenced, 
“ and which is made the ground upon which the fuit is 
“ commenced } I do not fee that it is not juft as much a 

" debt 
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f c debt in the idea of law as a debt which is created by 

u contra#. It feems to me that it is impoffible to difpute 

u upon the face of this record that this is not a debt ; be- 

« caufe upon this record which is after judgment none of 

f‘ thofe fubje#s which could create a queftion upon it are 

• 

1* open : they are all concluded. Here is a demand againd 
“ this perfon proceeded upon till it is impoffible it can be 
« evaded ; it is recovered, and being recovered, it is a 
v debt : fo it comes within the letter of the a#. I 
think we fhould eftabliih a mifehievous precedent if we 
“ were to fay, th*t this clafs of debts were not debts upon 
« f which the king is entitled to his preference, if the fuit 
commenced before the fubjefVs judgment ; becaufe 
<< though in this particular cafe therp may not be a fraud* 
« yet it would be open to practices j and the anfwer to 
«« that, that it is always open to the queftion of fraud by 
“ alleging fraud, would involve the revenue in high doubt 
f* and inextricable difficulties j and therefore I am not forry 
?« that the Court fees a ground upon which it can deter* 
“ mine againft the fubfequent judgment, which will not 
f c expofe thofe profecutions to be dealt with in that fort 
of way which the ingenuity of gentlemen who are con- 
cerned in defending caufes of this fort, I am afraid, 
4< would be apt to make very effeftual. Hotbam B. and 
4 C Perryn B. declared themfelves of the fame opinion.’'] 

Lord Kenton C. J. faid, that the cafe cited had re- 
moved the only doubt which had floated in his mind. 
Aud accordingly* |the other Judges concurring) 

The Rule was difeharged. 
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1801. 

Butler 

againft 

Butler* 


Thurfday , 

f&'zsth. 

n 

Where plaintiff 
withdraws his 
record after en- 
tering it for trial, 
the defendant 
may have judg- 
ment as in cafe 
ef a nonfuit. 


5 The Court at the fame time intimating to the (beriff's 
counfek that it would be better for him to pay over the 
money levied in his hands to the crown without further 
litigation and expence, 


Burton agahift Harrison, 

common rule for judgment as in cafe of a nonfuit, 
for not proceeding to trial purfuant to notice, having 
been moved for in this cafe, 

Wood (hewed caufs againfl it; infilling that by the 
pra&ice of the Court it could not now be granted, the 
plaintiff having taken down the record to trial and entered 
it, though he had afterwards withdrawn it. And he 
cited King v. Pippet (//), where the plaintiff having* been 
nonfuited, which nonfuit was afterwards fet afide on a 
point of law, the Court ruled that judgment as in cafe of 
a nonfuit could not be entered on the plaintiff's neglfc&ing 
to carry the record clown to trial a fccond time, where 
the defendant might have carried it down by provifo. So 
in Mewburn v. Langley ( b) 9 where the cafe was made a 
remanet after being entered for trial, the Court refufed 
the like rule for not proceeding to trial the fecond time, 
bccaufe the Hat. 14 Geo. 2. c. 17. was fatisfied by the 
plaintiff's having once carried the record down to trial* 

Grose J, The words of the ttatute $re, that where ihe 
plaintiff “ (hail ncgle£t to bring fuch iffue on to be 
M tried” the Court may give the defendant the like judg- 
es 1 Term Rep. 493. ( b ) 3 Term Rep* l* 

ment 
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inent as in cafe of a nonfuit. But how can it be faid that 1801. 

the plaintiff brought the iflue cn to.be tried when the re- T 

* Burton 

cord was withdrawn ? againft 

Harrison# 

L e Blanc J. The very point has been already ex- 
prefsly decided in a cafe of Rved v. Stone, E. 36 Geo . 3, (e), 
where the record having been taken down to trial and 
entered, but afterwards withdrawn, it was objected that 
there could not be judgment as in cafe of a nonfuit : but 
the Court were of a different opinion upon the words of 
the ftatute, and granted the rule. The fame point was 
taken for granted in two other cafes ; Raines q . /* v. 

Spicer (d), and Jordaine and Others v. Sharpe [e). 

Wood thereupon confented to give a peremptory under- 
taking to try ; on which terms it was agreed that the rule 
fliould be difeharged. 

Dayrcll for the defendant. 

(0 vide Z Tidd's rrac. 692. ( d) 7 Term Rep. 17*. 

(0 zlL Blac.z So. 



( 34 * ) 


In (his term William Maciwsrth Praed Efq. of Lin- 
colnVInn was called to the degree of Serjeant at Lavir. 
His motto was “ Foederis <rjtias dicamus leges.* 


THE END OF HILARY tEXM. 



CASES 

ARGUED and DETERMINED 

IN ThS 

Court of KING’s BENCH* 


IN 

Eafter Term, 

In the Forty-firft Year of the Reign of George III. 


| N the courfe of the laft vacation, the Great Seal was, 
on the refignation of Lord Lougbboreugb, (afterwards 
created Earl of Rcfi/yu,) immediately delivered to Lord 
Eldon , Eo f d Chief Juftice of the Court of Common Pleas, 
who was appointed Lord High Chancellor of Great Bri- 
tain. His lordlhip however continued to prefide in the 
Court of Common Pleas till the appointment of his 
fuccefior, which did not take place till after this term : 
when 

The Right Honorable Sir Richard Pepper Arden Knt. 
Mailer of the Rolls, was appointed to fucceed him (hav- 
ing firft religncd the Rolls) and was created a Peer, by 
the title* of Baron Alvanley of Alvanley, in the County 
Palatine of Chejler. 

Sir John Mitford Knt. his Majelly’s Attorney-General 
tefigned his office before the term, and was elected 
Speaker of the Houfe of Commons ; in whofe room 
Vol. I. B b Edward 
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Edward Law Efq., one of his Majefty’s Counfel* 
learned in the Law, was appointed Attorney-General, 
and was knighted. 

Sir William Grant Knt« his Majefty’s Solicitor- General, 
refigned at the fame time, and was fuccceded by 

The Honorable Spencer Perceval , one of his Majefiy’s 
Counfel learned in the Law. 

And after the term, Sir Wnu Grant was appointed to 
fucceed Lord Alvanley as Matter of the Rolls, and was 
fworn of his Majcfty’s Mott. Honorable Privy Council. 


FriaVy, 

Afrif \ 2 ^th« 

Wherein tref- 
pafsqu cl. fr. 
the defendant 


Martin againjl Vallance. 

*JpHIS was a Tule calling on the plaintiff to (hew caufc 
why the Matter fhould not review his taxation of 


pleads not guilty, 
and a juftifica- 
tion of a right of 
way, and the 
plaintiff traverfes 
the right of way, 
and new affigns 
extra viam ; and 
there is a ver- 
didt for the 
plaintiff, with 
I s damage? on 
the new align- 
ment, and for 
the defendant on 
the juffiScation j 
the plaintiff' is 
entitled to full 
cofts, deducing 
the defendant's 


cofts. The a&ion was trefpafs quare claufum fregit : 
pleas, ift, not guilty, which was found for the plaintiff; 
2dly, a juttification of a right of way generally (not fet- 
ting out the way by metes and bounds) over the locus in 
quo : replication, traverfing the right of way, and new 
affiguing extra viam : iffues taken oil the right of way and 
on the new aflignment : verdid for the plaintiff on the new 
affignment, with is. damages, and for the defendant* on 
the right of way. The Matter taxed the plaintiff his full 
cofts, deducing the cofts of the iffue found for the de- 
fendant; and the objedion was, that the plaintiff was en* 


founVfo^hii&r tifckd to more cofts than damages. The queftion was 


firft agitated on the laft day of laft term, when the Court 


ordered it to ftand over till now.- 


Wigley in (hewing caufc, relied on AJfer v. Finch ( a ) as. 
in point ; the only difference being, that the plaintiff only ’ 

(<f) %Lcv, 1^4. This anti other cafes on the fubjedfc ate collected Ift 
hulled en Cojls. 85. Sec. ' . 

replied 


•5 
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tcplied extra viam, admitting the right of way. But the i8oi. 
reafon given why the plaintiff flioilld have his full cofts 

Maktin 

Was, bccaufc the title to the way was in queftion, namely, apirf 
$f what extent it was. The cafe of Ibbotfon v. Browne [a) Vallanc,< 
is the only authority which appears the other way ; and 
there the plaintiff, who had a verdifl: on the new aflign- 
xnent, as here, had no more cofts than damages. But it 
does not appear what the juftification was in that cafe* 
it might only have been the common bar. The rule 
however adopted in AJfer v. Finch has been recognized in 
fubfequent cafes; in Beale v. Moor , 5 TV. 15 Geo. 2. (£), 
and Cocherill v. Allarfon, STr. 22 Geo . 3. (^) ; though a 
diftin&ion was taken in the latter, that where the way 
pleaded is fet forth by metes and bounds, the new align- 
ment operates like a new action, and then the cafe 
amounts to no more than a common a£tionof trefpafs with 
damages under 40 s.\ and fo the plaintiff is not entitled to 
any more cofts than damages, unlefs the Judge certified 
Under the flat. 22 8c 23 Can 2. c . y. f. 13 6. that the 
freehold or title to the land came in queftion. This cafe 
differs from that of Griffiths v. Davis (d) % for there there 
was judgment by default on the new afiignment, and all 
the pleas on which iffues were taken, which were juftifi- 
cations for feveral rights of way, were found for the de- 
fendant. 

La wet centra. The finding the juftification for the 
defendant does away the finding of the firft general iffyfc 
for the plaintiff, and then the finding for the latter on the 
new alignment is no more than equivalent £0 a ventt& 
in a new a&ion of trefpafs, and confequendy the plaintiff 

(4) JS, If G49 X. JSfirtm 9 119, 2 StrA. f l< 6 S. 

J&u&ck §» C$ J, % 6 . w s 46 $• 

s* 
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l80I. 


Martin 

again]} 

. Vallanci. 


is entitled to no more cofls than damages 2 V mtr> 180# 
*95. r The cafe of Ibboffon v. Browne before alluded to is 
in point, that where there is a verdift for the plaintiff on 
the general iflue, and for the defendant on the fpecial 
j unification, the plaintiff is not entitled to full cofls. 


Le Blanc J. obferved, that there was no new aflign- 
ment in either of the cafes in Ventris . 

The Court on this day, after fame further argument, 
faid, that after the practice had been fo long ago fettled 
by the cafe of After v. Finch, which had been followed up 
by fubfequent determinations,. it was now too late to de- 
part from it. 

Rule difeharged. 


Friday, Parker ugainfi Elding. 

jtpr'd 24tli. 


Where a public 
iUtute for creel- 
ing a Court of 
intei ior juriiuic- 
tim enadh that 
* l no adlion for 
** any debt not 
“ amounting to 
“ 40 s. and re- 
* l coverable by 
€t that adt flia.l 
** be brought 
“ againft any 
•* pcifou refiding 
€< within the 
jurifdidlion,'’ 
Sec. fuch ftatute 
is a defence upon 
the general iflue 
to a party bring- 
ing himfetf 
within it, who 
is fued in the 
fuperior Courts. 


^SSUMBSIT for the depafluring of cattle, for work 
and labour, and on the common count3. At the trial 
before Grofe J. at the laft affizes at Cambridge, the plaintiff 
failed as to part of his demand, but proved himfelf entitled 
to receive from the defendant 1 /. 18 s. for work and la- 
bour, and for agiflment. The defence 33 to fo much 
was, that the debt was contracted within the Tfleof Ely by 
the defendant re Tiding there, where the plaintiff alfo 
lived at that time, (though the latter had removed at the 
time of the a£tion commenced*,) and that by the ftat. 
18 Geo. 3. c . 36. (dire&ed to be deemed a public a£l) for 
the more eafy and fpeedy recovery of fmall debts con- 
tracted within the If e of Ely, a court of requefts is confti- 
tuted, and it is enadled, 15 that no aftion or fuit for any 
i( debt not amounting to 40/. and recoverable by virtue 

9* “of 
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** of this afl: in the faid court of requefts, fliall be brought 
«« (tgainjl any perfon reftding or inhabiting within the.jurif- 
« diction thereof in any of the king’s courts of Wejlmin - 
fi fer, &c. or elfewhere out of*the faid court of requefts.” 
In reply, it was urged on the part of the plaintiff at the 
trial, that, admitting that the abovemen tioned claufe was 
ftrong enough to draw the fubjeCt matter of the action 
within the inferior jurifdiCt ion, becaufe the defendant re- 
filled there, although the plaintiff did not ; which was 
contrary to the ufual rule in fuch cafes (rf); more efpecially 
as a fubfequent clnufe gave treble cods againft the plain- 
tiff in cafe he was nonfuited or a verdiCl paffed againft 
him, a provifion which feemed to imply that he alfo muft 
refide within the jurifdi&ion j yet at any rate fuel) aa ob- 
jection to the jurifdi&ion could not be taken on the gene- 
ral iffue, but ought to have been fpecially pleaded ; for 
otherwife it is a furprife upon the plaintiff, as he might 
not know that the defendant lived within the peculiar 
jurifdiftion at the time of the contraCl made. The 
learned Judge however thought the objection to the ac- 
tion well founded, and a verdict was taken for the de- 
fendant, with liberty to the plaintiff to move to fet it afide 
and enter a verdiCt for the i /. 1 8/., if the Court fhould 
be of a different opinion. 


{a) In J 4 r ehi>\. Brown, 5 Term Rep. 535. It was bolden, that a citizen 
and freeman of London, not refident therein, having a demand under 401. 
for goods fold againft another citizen and freeman who is refident, is not 
bound to fue in the Court of Requcrts put fuant to the ftatute 14 Geo. 2. c. 10. 
But upon reference to that ftatute it will appear that rhe words of the enabl- 
ing claufc are very different from thofe in the prefent cafr, and that they only 
apply to cafes where both the parties refide within the inferior jurifdlftion. 
But it is fufficient to entitle a plaintiff to fue in the county court that the 
*aufe of ablion arifes and the defendant refidcs within the county. lf r clft> v. 
Troytc, z If, Bla. , 29 , and Tubb v. Woodward^ 6 Term ftep, 17 5 . 

E b 3 Wilfon 
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againft 
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Wilfon now moved for a rule for that purpofc, upon 
the grpund before dated. 

Lord Kenyon C. J. Some afts of parliament, giving a 
peculiar jurifdiftion, require that it (hall be pleaded, in 
cafe the parties claiming the privilege (hall be fued elfe- 
where j and others direft that a fuggeftion (hall be en- 
tered on the roll *, and in thofe cafes the methods pointed 
out by the refpeftive ftatutes muft be purfued. But here 
is a general law, of which we are bound to take notice, 
which fays, that no aftion fiiall be brought againft any 
perfon refiding within the jurifdiftion for any debt not 
amounting to 40/., and recoverable by virtue of that aft. 
The demand in queftion is of that fort. How then can 
we fay that the plaintiff (hall recover it againft the pofi- 
tive direftion of the aft ? This being direfted to be 
taken as a public aft is part of the general law of the 
land, of which the plaintiff muff be deemed to liavc no- 
tice, and therefore cannot objeft to being furprifed. He 
muff alfo know in faft with whom he contiafted,‘and oii 
what account. 

Per Curiam , Rule refufed(a). 


( a ) In Taylor v. Blair , 3 Term Rep. 451. under a fimilar provision in an 
aft of parliament creating a Court of RequciU In Wcftminflcr for caufea 
under 40 s , which enaft that the defendant fued elfcwhere may plead, See. 
Lord Kenyon intimated an opinion, that even on the gencial ifl'ue, if the ob- 
jection were made at r he trial, the plainiift might be nonfuitrd. In Shipment 
v. Henbeft, 4 Term Rep. 109. it was not neccfiary 1 to determine this pnint, 
bccaufc the Court there held that the jurifdiftioii of the fupenor Courts wa* 
not taken away. 
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Reed againft Jackson. 

TpRESPASS for breaking and entering the plaintiff's 
clofe called the Marf!j y fmSate at the parifh of Holme 
C-ultram in the county of CumlwrLiud. Pleas, the general 
iffue, and feveral j unifications ; i. for a common public 
footway in, through, over, and along the locus in quo ; 
2. for a public c.irriage-way ; 3. for an occupation-way to 
and from the defendant's houfe over the locus in quo to a 
certain bridge ; 4. for a cuftomaty-way for all the inha- 
bitants of a certain fide of the parifh to and from their 
refpe&ive dwelfing-houfes over the locus in quo to the 
fame bridge, and from thence to the parifh church. The 
replication traverfed thefe feveral rights of way, and new 
affigned other trefpafies extra vias- The rejoinder took 
iffue on the feveral traverfes, and pleaded the fame j uni- 
fications to the trefpaffes newly affigned, to which the 
plaintiff protefling, &c. replied de injuria, &c. •, on all 
v/hich iffues were take n. 

At the trial before Graham B. at the lafl Summer affixes 
at Carlijlc , the plaintiff's counfel, in order to negative the 
exiftence of a public footway, tendered in evidence a re- 
cord of another ad ion brought by the fame plaintiff againft 
one Brown for a trcfpafs in the fame clofe deferibed in the 
prefent declaration, to which amongft others there was a 
fimilar plea of juflification for a common footway over the 
locus in quo, and another juflification for a preferiptive 
eafement to go upon the land to wafh and fhear fheep at 
(hearing time in right of a certain meffunge, See . ; which 
j unifications w'ere traverfed, and the ifiues thereon found 
for the plaintiff, negativing the right of way, and the eafe- 
ment laft mentioned. It was obje&ed by the defendant's 
B b 4 counfcl. 


Saturday) 

April 25 th. 

A verdidl againft 
one defendant in 
trefpafs upon an 
iflue of a j uni- 
fication of a 
public right of 
way, negativing 
fuch right, is 
evidence in tref. 
pafs for breaking 
and entering the 
fame clofe againft 
another defend- 
, ant who juftified 
under the fame 
right ; and the 
latter cannot 
fliew that fuch 
verditt was en- 
tered upon that 
particular plea by 
miltake of the 
oflker, there 
having been n* 
evidence ^iven 
on eitliei hde in 
refpett of that 
ilhie on the for- 
mer tiial j the 
record being cr>n- 
c'ufive as to the 
fd£l of luch a 
finding, though 
not a?, to the truth 
of It between 
other pjrtic 1 :.. 
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counfel, 1 ft, that the record was no evidence between 
thefe parties, being res inter alios a£ta •, which obje£lion 
being over-ruled, though the evidence was holden not to 
be conclufive, the defendant then offered to {hew, that no 
evidence was entered into upon the trial of that caufe re- 
fpe&ing the iffue upon the public footway, but merely as 
to the eafement of wafhing (heep, and therefore that the 
finding of the jury upon the firft was miftakenly indorfed 
on the poftea. The learned Judge however rejedled this 
evidence, and the plaintiff obtained a verdift. 


Coclell Serjt. in Michaelmas term lad obtained a rule, 
calling on the plaintiff to (hew caufe why the verdict (hould 
not be fet afide, and a new trial granted : and in Hilary 
term the cafe was fliortly touched upon by Law , (now 
Attorney-General,) who infilled that the record in the 
former action was admiffible in evidence againfl the pre- 
fent defendant, though no party thereto, the right claimed 
being for a public footway, which was matter of common 
notoriety. The cafe was ordered to ftand over till this 
term : And 

Park and Litt Indole were now called upon to fupport 
the rule, who relied principally upon the cafe of Lewis v. 
Chrges (0) to (hew that a verdi£t could not be given in 
evidence unlefs between the fame parties 5 for otherwife a 
man would be bound by a decifion where be had no pp- 
portunity to crofs examine the witnpfles. But though it 
were admiffible, at any rate it was competent to the de- 
fendant to fhew that the indorfement on the poftea was 

{a) A trial at bar, Eafier term 1700, Gilbert'* La w of Evidence, 29. 
yide Skcrwir. v. CLtges, BulL Nifi Prius, 332, 

made 
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made by miftake of the officer ; the matter of that ifiue 
refpedting the footway having palled fub filentio, and the 
trial having altogether proceeded upon the iffue refpe&ing 
the eafement of wafting fteep* 

Lord Kenyon C. J. I think the judge’s dire&ion was 
right upon both points. The record was admiffible evi- 
dence, though between other parties, as to the finding 
upon the right to the public footway, which was negatived. 
The defendants in both cafes flood in the fame relative 
fituation. In the cafe of cuftomary commoners, a verdidt 
in an adtion for or againft one is evidence for or againft 
another claiming in the fame right. So in other cafes (a) 
of public prefeription. What weight the evidence was 
entitled to is another queftion *, perhaps not to much ; and 
certainly it was not conclufive. But the evidence offered 
by the defendant went to impeach the authenticity of the 
record as to the fadl of fuch a finding, and therefore w^s 
not admiffible. 

Grose J. affented. 

Lawrence J. Reputation would have been evidence 
as to the right of way in this cafe j a fortiori therefore, 
the finding of twelve men upon their oaths. 

Lord Kenton C. J. agreed, that reputation was evi- 
dence with refpedl to public rights claimed, as in this 
cafe } but not with refpedl to private rights. 

JiE Blanc J. affented. 

Rule difeharged. 

(j) In the cafe of cuftomary toll 3, vide Tk City < f Lcndon v. Clerhe, 
Garth, x8i. 


m 

x8oi. 

Reed 

againft 

Jackson* 
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Jtn aftfon Ijrs t a 
tecover cUm^es 
for pirating th; 
new cor tit? iom 
4tui additions to 
an old ii ork. 


Cary againft Longman and Rees, 

*jpHIS was an aflion on the cafe for pirating a book of 
the plaintiff's. The f7r ft count of the declaration 
fhted, that the plaintiff was the author of a certain book 
intitled, u Cary's New Itinerary, or an accurate Delinc- 
u ation of the great Roads both dirett and crofs through- 
tfC out England and Wales > &c. from an aftual Admeafure- 
“ ment made by Command of his Mujefty’s Poftmafter- 
“ Genera),” &c. ; and that being the author of the Lid 
book within fourteen years laft pafl he had publifhed the 
fame for fale, &c. That the defendants intending to de- 
prive the plaintiff of the profit thereof, and of the benefit 
of his copy-right, injurioufly publifhed and expofed to fate 
divers copies of a certain book intitled, u A new and 
iC accurate Defcription of ail the dirtft and principal 
iC P.oads, &c. from n late afhnl Admeafurement made 
u by Command of his Majdly's Poftmafter-General,” &c. 
•which fame book had before that time been wrongfully ami in- 
jurioufy copied from the fnul book of the plaintiff] without his 
confent, See. The fecond count laid it thus; great part 
of which faid booh had been before that time wrongfully 
and injurioufly copied and pirat edfrom the faid booh of the 
plaintiff, without his confent, &c. The third count laid, 
that the plaintiff was the proprietor of Cary's Itinerary, &c. 
The fixth count laid, that the plaintiff* had the foie right 
of printing certain matters relating to the roads of this 
kingdom, &c. firff publifhed within fourteen years laft 
paft in a certain bock of the plaintiff’s called, &c. 

At the trial before Lord Kenyon at WejhnwJ!tr y k ap- 
peared that the original foundation of both the plaintiff’s 

and 
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and defendants* books was a work firft publiflied in 1 77 jr, 180J. 
by Mr. Patterfon, the copyright of which in 178^ (the — ■*— 

author being then living) became veiled in Mr. Newberry . 0 ^nfi 

This work had gone through fjveral editions, the 1 ith of J - 01<C ^ AK4 
which was publiflied in 17 96. In 1797 plaintiff was 
employed by the Poftmafter-General to make an a&ual 
Purvey of the principal roads*, and the book publiflied by 
him with their permiffion contained many material cor- 

; j 

regions of and additions to the lad edition of the original 
work by Patterjhn. The principal of thefc confided in fomc 
corrections of didances by the a£lual furveys ; in in ad- 
meafurement of the diftances from inn to inn in the feve- 
ral pod towns, in addition of thofe from one town to an- 
other; in an index to the roads more copious than the 
former one ; in an additional number of gentlemen's feats 
by the road fide ; in a rejection of fome routes, and an 
addition of many others. On the other hand, the work 
publiflied afterwards by the defendants as the 1 2th edition 
of the original work by Patterfoti appeared to have beei| 
copied 1 , nine tenths of it, verbatim from the plaintiff'* 
improvements, and many of the alterations merely colour* 
able. After verdict for the plaintiff, 

Gibbs moved for a new trial on the ground that the flat. 

8 Ann . c.ig.f 1., granting the copy-right to authors for 
a certain time, only enads, u that the author of any book 
** and his afligns (hall have the foie liberty of printing* 
u fuel) book for 14 years,” &c. And though he could not 
deny that the defendants had copied the alterations of and 
additions to the original work, introduced by the plaintiff 
in his Itinerary, in the fame manner as he himfelf had 
copied the original work, yet he could not be confidered as 

the 
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1 8b I. tlic author of the book within the meaning of the ftatute, 
Cahy the greater part of it having been before publifhed by an- 

agjinjt other perfon, and to which the plaintiff had no title. 

Longman, 1 1 


Lord Kenyon C. J. Certainly the plaintiff had no title 
on which he could found an a£lion to that part of his 
book which he had taken from Mr. Patterfor! s ; but it is 
as clear that he had a right to his own additions and alter- 
ations, many of which were very material and valuable ; 
and the defendants are anfwerable at lead for copying 
thofe parts in their book. That the defendants had pirated 
from the plaintiff’s book was proved in the cleared man- 
ner at the trial ; nine tenths at lead of the alterations 
and additions were copied verbatim. The printed work 
itfelf was made ufe of by the defendants at the prefs, fome 
of it clipped with feiflars, with a few flips of paper con- 
taining MS. additions interfperfed here and there, and 
fome of tliefe merely nominal and colourable. The 
courts of juftice have been long labouring under an error, 
If an author have no copy-right in any part of a work unlefs 
he have an exclufive right to the whole book. I remember 
it was thought otherwife in the cafe of Mr. Mafon [Mafon 
v, Murray ). Several of Mr. Gray 9 s Poems had been for 
many years before publiflied, which were colle£led by Mr. 
Mafon , and publifhed with the addition of feveral new 
poems : but though he had not a property in the whole 
book, yet the defendant having copied the whole, the Lord 
Chancellor (a) granted an injun&ion agairid him a$ to the 
publication with the additional pieces. So Lord Bard- 


nviche 


t a ) Lord Biuhurft ? 



iSo-i. 


JN THfi Forty-first Year 01- GEORGE III. 

wide in another cafe {b) granted an injunction to reftrain 
the defendants from printing M Utah's Paradifc Lo(\, with 
Dr. Newton's Notes; although there was no doubt but that t 

u iONGMAl 

they 


(/;) To?]™ v. Walker and anatlcr , 30 tb Abril 1 7 <2, cited in Millar v. 
e Tjjhv, 4 Hurt . 2325. 2353. and in Torfin v. Collins, 2 Blac. 332. 

Vide Matte v. Falkncr , Nov. 1735, before Lord Tallct, cited in 
4 Bu>r. 2353 and in 1 Blac. Rep. 331. and Carnan v. Bow let, zBto. Cl>, 
Caf. So. relative to the original publication in queftion. 

Sayre and others v. Moore, Sittings after Hit. 17 $.*>> at Guildhall, 
cor. Lord Mansfield C. } — This was an nttion fer pirating fea charts; 
which are prote&ed by flatute 71 Ceo. 3. c . 57. The charts which had 
teen copied were four in number, which M.crc had made into one large rn.^p. 

It appeared in evidence that the defendant had t.ikcn the body of his publica- 
tion from the work of the plaintiffs, but that he had made many alterations and 
improvements thereupon. It was alfo proved that the plaintiffs had oiigin- 
ally been at a great ex peace in procuring materials for thefe maps. Del k- 
reebett , an eminent geographer a d enjraver, had been employed by the 
plaintiffs in the engraving of them. He faid that the prefent charts of the 
plaintiffs were fuch an improvement on thofe before in ufe as made them an 
original work. Bcfides the'r having been laid down from all the charts and 
imps extant, they were improved by many manufeript journals and printed 
books and manufeript iclations of tiavellers : he had no doubt the materials 
mult have coft the plaintiffs between 3000/. and 4000/., and that the de- 
fendant’s chart was taken from thefe of the plaintiffs, with a few altciatlons. 
In anfwer to a queition from the Court, Whether the defendant had pirated 
from the drawings and papers, or from the engravings ? he anfwered, from 
the engravings. Winter felt, an engraver, faid he was actually employed by 
the defendant to take a draft of the Gulph Paflags (in the Weft Indies) from 
the plaintiffs’ map. 

Many witneffes were called on behalf of the defendant, amongft others a 
Mr. Stefphenfon and Admiral Campbell. Mr. Stephcnfon faid he had oro 
fuily exammed the two publications j that there were very Important differ- 
ences between them, much in favour of the defendant’s. That the plaintiff/ 
maps were founded upon no principle j neither upon the principle of the 
Mercator, nor the plain chart, but upon a corruption of both. That 
near the Equator the plain chut would do very well, but that as you go 

further 
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they were at liberty to have publiflied the original work it- 
felf without the note6. 

Per Curiam , Rule rcfufed * 

further from the Equator, there you muft have recourfe to the Mercator# 
That there were very material errors in the plaintiffs* maps* That they 
were in many places defeftive in pointing out the latitude and longitude, 
ffhich is extremely cflential in navigating* That moft of thefe, as well as 
errors in the foundings, were corrected by the defendant* Admiral Camp* 
bell obferved, that there were only two kinds of charts, one called a plain 
chart, which was now very little ufed $ the other, which is the beft, called 
she Mercator, and which is very accurate in the degrees of latitude and longi- 
tude* That this diftinftion was very neceffiry itf the higher latitudes, but 
tn places near the Equator it made little or no difference. That the plaintiffs* 
maps were upon no principle recognized among feamen, and no rules of na- 
vigation could be applied to them i and they were therefore entirely ufelefs. 

Lord Mansfield, C. J. The rule of decifion in this cafe is a matter of great 
confcquence to the country. In deciding it we mull take care to guard againft 
two extremes equally prejudicial ; the one, that men of ability, who have 
employed their time for the feivice of the community, may not be deprived 
of their juft merits, and the reward of their ingenuity and labour ; the 
other, that the world may not be deprived of improvements, nor the pro- 
grefs of the arts be retarded. The aft that fecures copy-tight to authors 
guards againft the piracy of the words and fentiments j but it does not pro- 
hibit writing on the fame fubjeft. As in the cafe of hiftories and diction- 
aries : In the firft, a man may give a relation of the fame fafts, and in the 
fame order of time ; in the latter an interpretation is given of the identical 
fame words. In all thefe cafes thequeftronof faft to come before a jury is. 
Whether the alteration be colourable or not? there mud be fuch a fimilitude 
as to make it probable and reafonable to fuppofe that one is a tranfeript of 
the other, and nothing more than a tranfeript. So in thd cafe of prints, no 
jdoobt different men may take engravings from the fame pifturo. The 
lame principle holds with regard to charts * whoever has it in his intention 
to publifti a chart may take advantige of all prior publications. There is 
no monopoly of the fubjeft here, any more than in the other inftances j but 
upon any queftlon of this nature the jury will decide whether j| bc a fervile 
imitation or not. If an erroneous chart be made, G»d forbid it ihould not 
V corrcftcd even in a (mail degree, if it thereby become more Serviceable ansi 

nfefisl 
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Smith and Others, Afiignees of Richardson, a rutfd ^ 
Bankrupt, againfi Stokes. Aprtiziik. 


| N trover for goods, to which the general ifiue was 
pleaded, a verdift was taken for the plaintiffs at the 
trial before Lord Kenyon C. J. at WeJ}mit7ftcr y after laft 
Michaelmas term, damages 241/. 4/., to the 

opinion of the Court on the following cafe. 

partner dies, leaving the defendant bis executor; and afterwards a commtffion of bankrupt is 
taken out again!* the furviving partner, and his eitite aligned to the plaintiffs; held that they 
are tenants in common with the folvent partner, and after his deceafe with his reprefentatives by 
relation of law bom the ad of bankruptcy ; and cannot therefore maintain trover againft the de- 
fendant claiming under iuch folvent partner. 


After an ad of 
bankruptcy com 1 - 
mitted by one of 
two partners, 
joint effects are 
lent away, which 
come to the de- 
fendant's hands ; 
then the folvent 


The 


ufeful for the purpofes to which it is applied. But here you are told, that 
there are various and very material alterations. This chart of the plaintiffs' 
is upon a wrong principle, inapplicable to navigation. The defendant there- 
fore has been correfting errors, and not fer vilely copying. If you think f<>, 
you will find for the defendant ; if you think it is a mere fsrvile imitation, 
and pirated from the other, you will find for the plaintiffs. 

V :rd'i£l for defendant* 

Dr. Trusler •v. Murray, Sittings after Mich. 1789, cor. Lord 
Kenyon. — This was an aftion for pirating a bock of Chronology. It was 
proved by the plaintiff, that though fome parts of the defendant’s work 
ware different, yet in general it was the fame, and particularly from page 
20 to 34 it was a literal copy. 

Lord Kenyon , C. J. was of opinion, that if fuch were the fa£i the plain- 
tiff muft recover, though other parts of the work were original. He faidb 
Lord Bathurft had been of that opinion, and he thought rightly with nrfps& 
to the # publication of fome original poems by Mr. Mafon, together with 
Others which had been before publifhed: And the like with xefpeft to a a 
Abridgment of Cook's Voyage round the World. The main quellion here- 
was; Whether in fubftance the one work is a copy and imiut on of the 
ethet $ for undoubtedly in a cKronologie.il work the fame fa£i* mull be r**- 
lated* The parties having received his ford/hip’s opinion, it was agreed to 
refer the confederation of the two books So an arbitrator, who wouUi iuvw 
Uifuxc to compare them* 



CASES in EASTER TEftWt 


3*4 

1801. 


Smith 
and Others, 
Aflignees, &c. 

aga'wfl 

Stokes. 


The bankrupt Richardfott and one Strickland were parfc 
ners ip trade. On the 29th January 1800 Richardfdn 
committed an aft of bankruptcy. On the 31ft of the 
fame month the goods in qucflion, being partnerfhip 
effefts, were font to Monmouth direfted to A . and and 
were received by the defendant, and which before the 
aftion brought were demanded by the plaintiffs of the 
defendant, who refuted to deliver the fame. On the 8th 
©f February 1 800 a commiHion of bankrupt, on the peti- 
tion of S. G. and others who were creditors of Strickland 
and Richarufon , was iflued againft Richard/on only. On 
the 14th of the fame month of February Strickland died, 
having made his will, and appointed Stokes and Wef.on his 
executors, who have fincc proved the fame. Strickland 
never committed any aft of bankruptcy. On the 7th of 
March 1800 the commiflioners afting under the commif- 
fion of bankrupt again ft Richnrdfon executed an affignment 
of his effefts to the plaintiffs, who were duly chofen 
affignees. The queftion was, Whether the plaintiffs were 
entitled to recover in this aftion ? 

Turnor > for the plaintiffs, admitted, that if the defend* 
ant, as the reprefentative of Strickland the deceafed partner, 
flood in the relation of tenant in common of the property 
with the plaintiffs, the aftion could not be maintained : 
but he contended, that upon Strickland's death the whole 
legal intereft in the partnerfhip property, which was be- 
fore then holden in joint tenancy, furvived to the bankrupt 
his remaining partner, and was upon his bankruptcy 
transferred by the afTigtiment to the plaintiffs; although 
by the law merchant they were accountable for a moiety 
to the reprefentatives of the deceafed partner. The pro- 
perty 
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perty was originally veiled in the two partners as joint 1801’. 

tenants, and nothing happened during the life of Strick - r " ' 

S M IT ft 

land to convert their title into a tenancy in common ; for and other*, 
he died before the cotTmn^ionws , aflignmcrit was made, 
and confequently before the bankrupt laws had attached STOkES * 
upon the legal title of the bankrupt fo as to deftroy the 
joint tenancy. The a £1 of bankruptcy, which happened 
before Strickland ' s death, could not of itfelf operate to 
diflolve the joint-tenancy, or fever the title of the parties, 
and convert it into a tenancy in common. This was evi- 
dently the opinion of the Court in Fox and ethers njfignces 
v. Hanbury [a ) ; for they there held, that after a fecret a£t 
of bankruptcy by one partner, the other dill continued to 
have a control over the partnerfhip effefis, and might 
convey a title to a third perfon : whereas if the a Ct of 
bankruptcy of one operated fo as to convert the joint 
tenancy into a tenancy in common, the folvent partner 
could only have made a title to a moiety. Lord Mansfield 
indeed there faid, that the a£l cf bankruptcy of one part- 
ner is to many purpofes a di Ablution of the partnerlhip by 
virtue of the relation in the bankrupt laws ; but that is 
merely to avoid ail intermediate a£ls of the bankrupt him- 
felf to the prejudice of I Is creditors, and cannot vary the 
title by which he holds his property, and which mud be 
governed by the general principles of law. It is the 
aflignment under the flatutes which difiblvcs the partner- 
<hip, and that is effected by the aftual transfer of the 
commiflioners, who have them Lives no intcre'i in the 
property, but a bare power to transfer. If then before 
the alignment the joint tenancy continued to fubfift in 
point of law notwithilanding the acl of bankruptcy, the 
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whole legal title and right of aflion for any converGon of 
the. property during the joint tenancy furvived to the 
bankrupt upon the death of his partner by the mere 
operation of the common law (<?), though accountable to 
the deceafed’s reprefentatives for a moiety of the benefi- 
cial intereft, according to Weft v. Skip ( b ) : and that intereft 
which devolved upon the bankrupt by operation of law 
after the a£l of bankruptcy, and before the afiignment, 
pafied by the commifiioners’ afiignment to the plaintiffs, 
fubjedl to the fame account. I he relation back of the 
afiignment to the aft of bankruptcy, in order to avoid 
mefne adls of the bankrupt, is by force of the bankrupt 
laws, and is quite diftindl in its operation from the change 
of title effected in the property by fuch afiignment, from 
a joint tenancy to a tenancy in common, which refults 
from the rules of the common law in confequence of the 
conveyance, and which lias no relation back. But at the 
time of the afiignment the whole legal intereft was in the 
bankrupt, and confequcntly was all conveyed to the af- 
fignees. 

Onflow Serjt. contra was (lopped by the Court. 

Lord Kenyon C. J. I do not underftand how the af- 
fignecs of the bankrupt could take the whole legal intereft 
in this cafe, without which it is admitted that the atUon 
is not maintainable aguinft the defendant. If indeed pro- 


(a) Co. Lift. 198. 

{&) i Vcj '. 242. See alfo Martin v. Salk. 444. 1 Ld. Kay, 340. 

Two joint merchants make J?. their fadlorj one dies leaving an executory 
this executor and the furvivor cjnnot join ; for the remedy i'urvives but not 
the duty j and therefore on recovery he muft be accountable to the executor 
for that. 


perty 
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perty be left in the hands of a bankrupt partner at the 
time of the bankruptcy, the aflignees are entitled to take 
pofleflion of the whole and fell it, but they mult account 
for a moiety to the other parfner. As in the cafe of 
Heydon v. Heydoti ( a) y where it was holden that under an 
execution againft one of two copartners, the flieriff muft 
feize all, and not merely a moiety of the goods fufficient 
to cover the debt; becaufe the moieties are undivided, and 
he muft fell a moiety thereof undivided, and the vendee 
will be tenant in common with the other partner. In this 
cafe it was not the aft of bankruptcy alone that diffolved 
the joint tenancy, but the aft of bankruptcy followed up 
by the commiflion and aflignment. Nothing pafles to the 
aflignees till the aflignment ; but when that is executed* 
they are in by legal relation to the time of the aft of 
bankruptcy, according to Cooper v. Chitty (b) and many 
other cafes. This is the efftntial objtft of the bankrupt 
laws, and the uniform operation of them, with the Angle 
exception of the king’s prerogative in regard to extents 
againft fhe bankrupt’s property, which bind from the tefte 
of the writ and till the aftual aflignment of the commif- 
fioners ; wherefore a provifional aflignment is fometimes 
made in order to proteft the bankrupt’s property from the 
expefted procefs of the crown. In all other inftances the 
relation takes place. The effeft of it then in this cafe is, 
that the aflignees became tenants in common by relation 
from the time of the aft of bankruptcy with the other 
partner in his lifetime, and fince his deceafe with his 
reprefentatives, one of whom is the prefent defendant : 


1801. 


Smith 
and Others, 
Aflignees, &c. 
aguinfi 

St uk si* 


{a) Salk . 39a. {}) 1 Burr . zo* 


and 


C c 2 



i8of. 

Smith 
and Others, 
Affignees, &c. 
again/) 
Stokis. 


Tuiftfay, 
Jpril 28 th. 


After an a£ of 

bankrupicy 
committed by 
one partner the 
Other delivers 
goods of their 
joint property to 
a creditor for a 
joint debt and 
dies, and after- 
wards a commif- 
lion i flues again# 
the lurvivin^ 
partner: held 
that the creditor 
i bv virtue of fuch 
delivery by the 
lolvent partner 
became tenant 
in common of 
♦he goods with 
the alliances of 
the bankrupt by 
relation from the 
adt of bankrupt- 
cy which was in 
the lifetime of 
♦he folvent part- 
ner ; and con fe- 
qnendy that the 
affi gr»ees cannot 
maintain trover 
auainft fuch cre- 
ditor. 
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and then the rule of hw attaches, that one tenant in 
common cannot maintain trover againft another. 

Per Curiam , Poftea to the Defendant (*). 

(a) Vide Hague v. Rollejlon , 4 Burr. 2176. and vide the next cafe# 


Smith and Others, Affignees of Richardson, a 
Bankrupt, againft Oriel l. 

^JpHESE were the fame plaintiffs as in the lafl cafe, but 
the fituation of this defendant was in fome refpeft; 
different from the other. The cafe here ftated, 

That on the 29th January 1800 the bankrupt was in 
partnerfhip with Strickland, and they were pofTeffed of 
partnerfhip property, of which the goods in queflion in 
this aftion of trover are part ; and as fuch partners, were 
in infolvent circumfiances. That on that day Richardfon 
committed an aft of bankruptcy by abfeonding. That on 
the 8th of February following a commiflion of bankrupt* 
on the petition of S. G. and others, who were creditors of 
Strickland and Richardfon , was iffued againft Richardfon 
alone. That on the 12th of the fame February the goods 
in queflion, being part of the aforefaid partnerfhip pro- 
perty, were delivered to the defendant by the defire of 
Strickland, in u.isfaftion of feveral debts antecedently due 
to him from Strickland , and r,!fo from Richardfon . That 
on the 14th of the fame month Strickland died. That on 
the 15th, the commiffoners afting under the commiflion 
againft Richardfon executed a provifional aflignment to the 
meffenger, and on the yth of March following executed 
an aflignment of the bankrupt’s effefts to the plaintiffs# 
That there was a demand and refufal of the goods. 

GiUs % 
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Giles , for the plaintiffs, attempted to diftinguifh this 
from the former cafe, becaufe the prefent defendant was a 
llranger, and not as in that cafe the legal reprefentative of and Others, 
Strickland the partner of the bankrupt, And though in 
ftri&nefs the executors of the deceafed partner ought to 
have been joined in the atflion with the plaintiffs, yet ac* 
cording to the cafe of Addifon v. Overend (a), advantage 
can only be taken of the omiffion by a plea in abate* 
ment. But by 

Lord Kenyon C. J. If Strickland delivered the property 
Over to the defendant bona fide for a debt, which mufl 
be taken to be the cafe here, the latter hands in the fame 
Ctuation as Strickland himfelf would have done. By fuch 
a delivery without fraud the legal property was transfer- 
red *, and therefore there is no diftinguifhing this cafe 
from the former. 

Per Curiam , Poftea to the Defendant, 

(a) 6 Ttrm Rtp. 7 66. That was trefpafs for running down a (hip. 


3 d 9 

1801; 

Smith 


Solomons againji Lyon. 


TiiL-fJay, 


*T 1 0 an a&ion of affumpfit for 40/. the defendant To a pica of fet- 
pleadcd, that before the commencement of the plain- 
tiff's fuit and in the lifetime of one Jll. A\ now deceafed, "' ZJnce ; an . d al ‘° 

’ o t another turn 

and whom the defendant hath furvived, viz. in Michael- u P 0fl a fu71 P ,e 

contract, it 

mas term, 37 Geo . 3. the plaintiff' came in perfon into the fc«nb that a re- 

phc.itjon, pro- 

COUrt of Exchequer, $cc. and then and there before the tdtmg chat the 

plaintiff did nut 

•cknowledge, &c. and then pleading that he was rot indebted in manner and form as the defend- 
ant had in pleading alleged, and concluding to the country, is bad \ inaimuch as it refers mutter 
of record to the cognizance of a jury. But as it was a iham plea the plaintiff had leave to amend 
without payment of colls. 


Cc 3 


Barons 
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1801. Barons acknowledged himfelf to owe to the faid M. 7 Z. 

— — — and the defendant 15/. ioj., which faid recognizance 

ftill remains in full force ; and the faid 15 /. ioj. at the 
time of the commencement of this fuitw r as and ilill is due 
and owing from the plaintiff to the defendant, as furviving 
partner of M. R. y as by the faid recognizance fill remain- 
ing of record of the faid court , Sic. fully appears* And the 
defendant further fays, that the plaintiff at the commence- 
ment of this fuit was and ftill is indebted to him in other 
26/. 5 s. upon a certain order for payment of money made 
by the plaintiff to the defendant, &c. ; which faid fcveral 
fums of 15/. 10/. and 20 /. 5 s. exceed the feveral fums 
in the declaration mentioned and fuppofed to be due, &c. 
out of which the defendant is ready and offers to fet off 
and allow to the plaintiff all the damages fuftained by rea- 
fon of the non-performance of the promifes in the declar- 
ation mentioned, according to the form of the ft Uute, See. 
Wherefore he prays judgment, & c. Replication, proteft- 
ing that the plaintiff did not acknowledge himfelf to owe 
to the faid M. R. and the defendant the faid fum of 


15/. ioj. &c. in manner and form as the defendant has in 
his plea, &c. in that behalf alleged ; for replication fays, 
that he the plaintiff is not nor at the commencement of this 
fuit was indebted to the defendant in manner and form as 
the defendant hath above in pleading alleged, and this he 
prays may be inquired of by the country , Sec. To this there 
was a fpecial demurrer, aftigning for caufe that the plain- 
tiff had concluded his replication to the country, although 
the plea to which fuch replication was made is founded 
upon matter of record, and can only be tried by produc- 
tion or non-procludion of the record therein mentioned, 
See. And alfo, for that the plaintiff in his replication 
does not deny the exigence of the record of recognizance 
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in the faid plea mentioned, nor in any way difcharges 
himfelf therefrom. 

Reader in fupport of the demurrer. The plea of fet- 
off confifts partly of matter of record, and partly of matter 
offaft; the replication therefore by concluding to the 
country as to the whole attempts to draw matter of re- 
cord to the cognizance of a jury; as to which the plaintiff 
fliould have replied nul ticl record. This cannot be dif- 
tinguifhed from the common cafe, where the plaintiff de- 
clares in debt on a judgment and alfo on a bond ; there 
a pica of nil debet to the whole would clearly be bad. If 
the whole fum fet off had been founded on the recogniz- 
ance, the plaintiff mull have replied nul ticl record ; then 
becaufe other matter is joined to which nil debet is a good 
plea, that will not make it good for the reft to which it is 
no anfwer. So if inftead of there being but one plea, 
containing diftintt matters, there had been two diftindl 
pleas, there muft have been diilind and different replica- 
tions; then the joining the two matters in one plea in 
order to avoif prolixity, will nor. alter the nature and fub- 
ftance of the replication in anfwer. Iiut it may be argued, 
that this replication admits the recognizance, and only 
takes iffue on the fimplc contraft debt ultra the fum in 
the recognizance tluU however is not warranted by the 
form of the plead ig; for the plaintiff fays, u that he was 
t( not indebted to the defendant in manner and firm as ibe 
<f dfindani hull above in pleading alleged ” which includes 
the whole. If the proteftando had not been introduced, 
the replication would not have been an anfwer to the 
whole plea : but the proteftando does not admit the fum 
due under the recognizance. Then bccaufc the replica- 

C c 4 tio$ 


37 * 

1801. 


Solomoni 

llpd nft 

Eyon. 
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1801. tion is no anfwer to part of the plea, it cannot be taken 
- to be an admiffion of fo much. And he cited Furfdon v. 

Salomons 

Weeks, 3 Lev. 64. 

Lk'ON. 

Scott contra infifted, that under this replication pay- 
ment might have been given in evidence which was triable 
by the country : but he alfu contended, that a recogniz- 
ance not enrolled, which for aught appeared was the cafe 
here, was not matter of record nor pleadable as fuch, but 
was of no higher nature than a bond. Bcttomley v. Lcrd 
Fairfax , 1 P . Wms. 334. and 2 Fern. 750. 

Lord Kenyon C. J. obferved, that the plea dated, 
€< as by the faid recognizance f ill remaining of record of 
the faid court, &c. fully appears which rnifed a diffi- 
culty in that part of the argument ; and therefore propofed 
to the plaintiff’s counfcl to amend the replication. 


Scott then prayed leave to amend without payment of 
cods; fuggeding that this was a (hum plea filed by the 
defendant. And 

The Court , after fome confultation, faid, that for the 
fake of judice, which was much abufed by the prafliceof 
fham pleading, and by way of precedent in future in 
order to difcountenance the attempt, they would grant a 
rule calling on the defendant to {hew caufe why the plain- 
tiff' fliould not have leave to amend without payment of 
cods; which rule diould be made abfolute, unlefs an affi* 
davit was made of the truth of the fafts pleaded.* But 
it being admitted on the part of the defendant, to fave 

expence^ 
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cxpencc* that it was a fham plea, the Court gave the 1801. 
plaintiff in the firft inflance, “ 

* Solomons 

A Rule abfolute to amend without Payment of Cofls (a). *z*W 

(a) Vide Pierce v. Blake, Salk. 515. where the Court threatened to fine 
an attorney for falfc pleading. 


The King againfi The Inhabitants of Nwtneham w^ejday, 
Courtney. A ^ li 25th * 


^jpWO juftices, by an ordar made on the 4th of June An ex parte exa- 
1799, removed Francis Jennings and Elizabeth his writing of a 
wife from Burcot to Nuneham Courtney , both in the county oath beforemaT 
of Oxford, The Seffions on appeal confirmed the order, “^purpofc of 
and flated fpecialiy, for the opinion of this Court, that the ren ™ vln e him t® 

‘ ; r the place of his 

pauper F. J . was about 19 years old, and was married to fetiiem?nt, is 

• I r r not ad mi lh i>le in 

the faid hlizabettj in the year 1799, before the date of the ev deuce upon an 
faid order; and that between the notice of appeal againfi o?de?offemovaC 
the order and the then next feflions the pauper abfeonded, ti^p mper^ ° f 
leaving his wife, and has not fince been heard of. And !™ vmg abfeonded 

0 between the no- 

that the officers of Burcot have ufed all due diligence to tire of appeal and 

the trial of it 

find him, in order to have him examined as a witnefs at before the Quar- 

^ ter Seilions ; al- 

the bearing of the appeal, but without fuccefs. That the though the re- 
pauper was employed in the fervice of W. Cojlar in Nunc - S d^e dili^ 
ham Courtney as a boy to drive his team during the period ^ to^ 
of 1 1 months, between Michaelmas 1 794 and Michaelmas the 

170c : and in order to prove that the pauper was legally P au i> er asa 

0 J nefs, he not 

fettled, in Nuneham Courtney , the refpondent parifli of having been 

# # heard of from 

JJurcot offered in evidence an examination in writing of the the time of his 
pauper, which examination was firft taken upon the oath abfton<i, " s ' 
of the pauper on the 4th of June 1 799 by one magiftrate, 
fcjpop the complaint of the churchwardens and overfeers 

of 
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i8bi. 

The King 
againfl 

The Inhabitants 
of 

Nvneham 

CooETNEV. 


of the poor of Burcot , and which examination was on the 
day of the date of the faid order read over to the pauper 
by the fame and another magiftrate, before whom the 
pauper was then taken by .the churchwardens and over- 
feers of Burcoty in order to be removed to the place of his 
fettlement; and to the truth of the contents of which ex- 
amination the pauper then made oath before the judices, 
who thereupon made the faid order. But it appeared, 
that no per fan belonging to Nutieham Courtney was p: .fent 
at either of the beforementioned times; whereupon the 
appellants objefted to the admiflibility of this examination 
in evidence. But the court of quarter feffions over-ruled 
the objeftion, and received the examination in evidence; 
by which it appeared that the pauper, after dating the 
place of his birth, which was in Sandford> depofed, that 
he hired himfelf at Abingdon fair fome days before Mi- 
chaelmas 1794, as a fervant to the faid JVilliam Cojlar , 
farmer in Nutieham Courtney , for a year, to lodge in his 
houfe, and to be p.iid 3/. and 6d. per week for the firft 
half of that year, and 4/. per week for the fecond part, 
and to be found in viftuals for five weeks in the harved ; 
and that he ferved that year, and received his wages ac- 
cordingly. He then dated fevcral other hirings and fer- 
viccs to perfons in other parifhes, none of which was for 
a year, and concluded by faying he had done no other aft 
to gain a fettlement. And the Court thinking this ex- 
amination to be fufficient proof of the pauper’s fettlement 
in Nutieham Courtney , did for that reafon confirm the 
order. 


This cafe firft cams on to be argued in lad term, 
when the Court without hefitation cxpre/Ted a decided 
opinion agVwft the admiflibility of the evidence. But it 
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flood over by dcfire of the refpondent’s counfel, i8ot. 


And now 

Erjk'me for the refpondents, In anfwer to a queftlon 
put to him by the Court, admitted that he had no argu- 
ment to adduce by which he could expert to alter the 


The King 

agr'ittji 

The Inhabitants 
of 

Nuneham 

CoUKTNii Y. 


opinion which the Court had before intimated. 


Per Curiam , 


Both Orders qu allied (<z}„ 


The Attorney-General and Abbott were to have argued 
for the appellants. 

(.7) In the cife of The fcitr* v. The Inhabitants of Erfaell, * Term 
Rep. 707. where the Court were equally divided upon the admiilibility in 
evidence of fuch an ex parte examination, the affirmative opinion was 
grounded on a prefumpiion that the pauper was dead, ir, what was admitted 
to be cqu. valent, was infane. 


Eland aratnfi Karr and Others. F--M y , 

A J May .ft. 

J N afTumpfit, the plaintiff declared, that the defendants inaflumpfit for 

, -lit 1 • • goods fold and 

on the 3 lit of March 1800 were indebted to him m delivered, de. 

500/. for goods before that time fold and delivered to ^e^offof mbre 

them, for which they promifed to pay on requeft ; alfo ^^om'the 

upon a quantum meruit, and on the common money 

counts \ and then alleged a requeft, and a breach. Pleas, the s oods wc,c 

agreed to be pa‘d 

non affumpfit as to all but 5 1 /., and as to that a tender ; h* in ready mo- 

, rey : which re- 

2dly, a let-off upon various bills of exchange, (the lateft plication was 
of whi£h became due the 14th of March 1800,) and alfo demurrer^being 
for money had and received. Replication to the plea of ^ anfwcrtothe 
fet-off, as to the promifts laid in the firft and fecond* 
counts, that at the time of the fale of the faid goods, viz. 
m the 22d of March 1800, it was agreed between the 

plaintiff 
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l8or. plaintiff and defendants that the defendants (hould pay to 
the plaintiff for the faid goods in ready moneys and this they 

agawft are ready to verify, 8c c. And as to the reft, the plaintiff 

Karb . 

and Others* admits the tender, and takes the money out of court. 

General demurrer to the replication to the two firft 
counts, and joinder. 

y. J3. Warren in fupport of the demurrer. The repli- 
cation either ftates a contraft materially different from 
that in the declaration, in which cafe it is a departure; 
or elfe it ftates one fubftantially the fame : in either cafe 
it is no anfwtr to the plea of fet-off. An agreement to 
pay for goods in ready money admits of a fet-off in the 
fame manner as any other debt. The agreement to pay 
for the goods on delivery is merely to afeertain the time 
of payment. 

The Court then afked the counfcl for the plaintiff what 
poflible objection could be made to the plea? 

Marryat contra faid, that he meant to contend that a 
party who contracts to pay for goods in ready money 
could not fubftitute any other mode of payment ; and 
that this was an attempt to fubftitute the fet-off of an- 
other debt in lieu of money ; and that too in a cafe where 
the damages were unliquidated. That there was a known 
difference between a readyrmoney price and a price upon 
credit; and here the defendant obtained the goods at the 
leffer or ready-money price, and now attempts to avail 
himfelf of a mode of payment adapted to a credit price, 
But 

Tbi 
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Court decided, that as at the time of the com- 1801. 

mencement of the plaintiff’s action, which was the time I, J 
4 Eland 

to be regarded, there was a debt due from the plaintiff to *ga\r# 
the defendant, the latter wa$ entitled under the flatute and other* 
a Geo. 2. (a) to fet it off'. That no objedfion arofe from 
the damages being unliquidated, for that was the cafe in 
all adfions of a flump fit, when damages are claimed for a 
breach of contradl in nonpayment of money. That the 
form of the plea was an order to fet off and allow out of 
the debt due to the defendant fo much as the damages 
fuftained by the plaintiff amounted to by the defendant’s 
not performing his promifes ; and in clUmsting the plain- 
tiff’s damages in this cafe, the jury would take into their 
confideration the lofs he had fuftained by non-payment of 
the ready money. 

Judgment for the Defendant, 

[a) c 22’ /. 13. explained b) Hat. 2 Geo. 2. c. 24 /. 4* 


Wright azainjl Rattray. Friday, 

* May ift. 


T HIS was an aftion upon the cafe for obftrudhng the A claim of a pre- 

feriptive right of 

plaintiff in h‘13 ufe of a way. The declaration dated, wayfrom^.over 

r the defendant’s 

that one W . Preejh was frifed in his demelne as of fee of a dole unt D. is 
certain piece of land with the appurtenances, fituate in the pmofthatTc-ofc 
hamlet of Conn den, in that part of the parifh of Holy Tri - which ^he^r 


tnts which lies in the county of Warwick; and that he 

' * which adjoins to 

and all thofe whofe iftate he hath in the faid piece of D was formerly 

* __ poffefled by the 

land, &c. from time immemorial have had and ufed, and owner of ciofe 
been accuflomed to have and ufe, and of right ought to himcotv^dL 

. . r . , . . .... . fee to another, 

without referving the nghr of way ; for thereby r appears th.it the preferiptive right of wav does 
not, as claimed, extend unto 0 ., but itops flicrt at C\— <^u. if the claim bad been for a prefsriu- 
live rijjhtof way ever the defendant’s cl tc touardi L). r * 


have 



CASES in EASTER TERM 


* 7 * 


1801. 

Wright 

agawji 

Rat t;i a y. 


have had and ufecf, &c. for themfelves and their tenants 
occupiers of the faid piece of land, a certain way from 
the faid piece of land into, through, and over a certain 
other piece of land of the* defendant, fituate in the faid 
hamlet, &c. unto the village of AHeJley in the faid county, 
and fo from thence back again through and over the faid 
piece of land of the defendant unto the faid firft-mentioned 
piece of land to pafs and repnfs with carriages, &c. at all 
times, &e. That Preejh demifed the faid firft mentioned 
piece of land to the plaintiff to hold, & c. by virtue whereof 
he entered and was poffeffed ; and the defendant wrong- 
fully obftru£ted the faid way, &c. Plea, the general 
iffue. The caufe came on to be tried before Chambre B. 
at the laft Spring Affixes for the county of Warwick^ 
when a verdidt was found for the plaintiff, fubjeft to the 
opinion of the Court on the following cafe. 


In December 17^3 Preejh became feifed in fee of 
Wheeler's Clofe , (being the plaintiff\s land mentioned to 
be fituate in the hamlet of Cottndon, See.) and alfo of an- 
other piece of land called Pool Meadow , f tuate in Ailejley 
aforefaid. Preejh being fo feifed, in February 1786, by 
indentures of leafe and releafe granted and conveyed Pool 
Meadow to one T. Bree of AHeJley aforefaid in fee, with- 
out referving any way whatever over the faid piece of 
land, by virtue whereof Bree became and dill is feifed 
thereof as aforefaid. In December 1786 Preejh demifed 
Wheeler's Clofe to the plaintiff for 21 years, by virtue 
whereof the plaintiff entered, and is now in poffeffion. 
The w'ay claimed by the plaintiff was from Wheeler' s Clofe 
over a piece of land belonging to the defendant called 
Lower Benton's Chfe , from thence over another piece of 
6 land 
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land belonging alfo to the defendant called Barn Meadow , 180I. 

from thence over the piece of land belonging to Bree called ' 

^ r ] O H T 

Pool Meadow^ and from thence into All fey aforefaid, and ugainft 

fo from thence back again. r fhe way claimed is not a Ratt * aY# 
way of neceflity, the plaintiff having other ways as well to 
Allejleyy (which are more circuitous and not fo convenient) 
as to Coventry , (which is the other part of the parifli of 
Holy Trinity) ; and the plaintiff had no licence from Bree 
to pafs or re-pafs over his clofe called Pool Meadow . The 
plaintiff proved an obftru&ion by the defendant ere&ing 
a gate acrofs the way in his own clofe. Ic was ohje£led 
on the part of the defendant, th-’t wh tever might be the 
effect of the evidence tc r revc an immemorial right an* 
terior to Prcejh' s feifin of the plaintiff’s clofe and Pool 
Meadow y and his conveyer: of the letter clofe ; yet that 
the plaintiff had not fupported his declaration, f y that by 
fuch felon as aforefaid, and tl. . conveyance oi I M Mea- 
dow in fee in I / 3 w, without icferving the way, the right 
of way over the defendant’s dole was extinguifhed, or at 
lead fufpended, and that the locking up of the gate, as 
alleged in the declaration, was no injury to the plaintiff. 

It was therefore agreed to referve the queftion of law for 
the opinion of the Court-, and the caufc was left to the 
jury upon the evidence of ufage, who found for the plain* 
tiff, fubjrtt to the opinion of this Court, whether under 
the circumftances the plaintiff was entitled to recover. 

Reader for the plaintiff. The queflion is, whether the 
conveyance of Pool Meadow to Bree by the owner of 
Wheeler s Clofe without referving the right of way, extin- 
guished the right of way over the defendant’s clofe. 

None of the cafes of extinguifhment of rights of way by 
Unity of poffeflion apply to the prefentj they were all 

cafes 
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i-8oi. 

Wright 

againft 

Rattray* 


cafes where there was a unity of pofleffion of the clofe 
over which the eafement was claimed with the clofe in 
refpe£t of which it was claimed : but this is an attempt 
by the defendant to extinguifli the right of way over his 
own clofe, by fhewing an extin&ion of it over another 
intermediate clofe ; that however cannot deftroy the pre- 
fcription over the defendant’s clofe, although it may lay 
the plaintiff under difficulties with refpeft to other perfons 
in the enjoyment of the whole extenfion of fuch way. 
[ Grofe J. obferved, that this was claimed in the declar- 
ation as one entire prefcriptive right of way from one of 
the termini to the other ; and as the conveyance of part 
of the land over which the way led by the owner of the 
clofe in refpe£i of which it was claimed, without referv- 
ing the way, extinguifhed the prefcription at lead as to 
that part, it confequently extinguifhed the prefcriptive 
right as claimed in the declaration^ That might have 
been fo, if the whole way over each clofe between the 
termini had been dated in the declaration ; but that is not 
fo, nor was it necefiary fo to date it, according to Roufe 
v, Bardin [a ) : it is enough to fliew that the party had a 
prefcriptive right of way over the defendant’s clofe in 
going from one of the termini to the other; for the pre- 
fcription fo generally claimed (hall only be taken to apply 
to the defendant’s land. Thus in Sloman v. Weft (a\ 
Dodderidge J. puts this cafe ; u if a man have a right of 
“ way from his houfe to the church, and the clofe next 
“ to his houfe over which the way leads is his own, he 
<c cannot preferibe that he has a right of way from his 
cc houfe to the church, becaufe he cannot preferibe for a 
€t right of way over his own land But Ley C. J. and 
Chamherlaine J. contra, for then all ways over common 
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fields would be deftroyed ; and they faid, that a general 1801.. 

prefcription applied only to the lands of others. Dodde- y^ ICBT 

ridge], obferved, that it might be otherwife where the egain/t 
. » r* • * . . ev »/• cti • »»• Rattray. 

way was indefinite. Again, in Jackfon v. Shunto , 2 r. 

32 G. 3. C. B. to trefpafs qu. cl. fr. the defendant in his 
plea prefcribed for an occupation way from his own clofe 
€S unto, through, and over” the faid feveral clofes in 
which, &c. “ to and unto a certain highway,” &c. and 
from thence back again unto the faid clofe of the defend- 
ant. At the trial before Lord Kenyon at Tork Summer 
Aflizes 1792, it appeared that one out of feveral interven- 
ing clofes was in the poffeffion of the defendant himfelf; 
which his lordfhip thought negatived the prefcriptive right 
claimed, and the plaintiff recovered a verdift : but on ap- 
plication to the Court of C. B. a new trial was granted, on 
which the defendant afterwards obtained a verdidl. 

Geaf contra was flopped by the Court. 

Lord Kenyon C. J. The difficulty which the plaintiff 
lies under herfe is, that he has ftated a prefcriptive right 
of way from his own clofe over the defendant’s land unto 
the village of All fey, which is difproved by the convey- 
ance of Pool Meadow from the owner of Wheeler's Clofe, 
without referving a right of way, which therefore operated 
as an extinguifhment, or at lead as a fufpenfion of the 
right as claimed. The plaintiff may perhaps ftill have a 
prefcriptive right of way over the defendant’s clofe 
towards, but certainly not unto Allefey . I have been con- 
fidering whether if the right had been fo ftated it might 
not have been fupported. For any eafement may be 
claimed by prefqjription in the fame manner as it might 
have been holden by grant. Now if there were feveral 
Vol.I. D d clofes 
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clofcs belonging to different owners lying between the two 
termini, a grant of a right of way over each might have 
been obtained from the fcveral owners at different times. 
But the manner in which the prefeription is here pleaded 
precludes any abidance from that confidcration, fuppoiing 
it to be well founded. And in thisrefpeft the cafe differs 
very materially from that of Jackfon v. Shillito; for there 
the defendant had in fa£l a right to go the whole line of 
way from the one terminus to the other ; whereas here the 
plaintiff has no fucli right, for his preferiptive way {tops 
fliort of Allcjley Unto which it is claimed in the declaration. 
This is alfo much ftrengthened by the opinion of Mr. 
Jultice Dodderidge in the cafe referred, who is a hoft in 
himfelf ; and the two other judges who di fie red from him 
do not feem to have given a fuflicient anfwer to what he 
faid. 

Grose J. affented for the rcafon he had before given. 

Lawrence J. The plaintiff claims a preferiptive right 
of way from his clofe over the defendant’s unto Allefley . 
Now that is not proved by (hewing a preferiptive right of 
way over the defendant’s or any other intermediate clofe f 
which (lops thort of the place to which the claim ftated 
extends. 

Le Blanc J. In the cafe of Jackfon v. Shlllito the de- 
fendant had a right to proceed to the terminus ad quern • 
over the way claimed. But here the plaintiff had no right 
of way further than Pool Meadow , which adjoirTs the ter- 
minus ad quern. 

Poftea to the Defendant. 
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Hamilton againjl Wilson and Others. 

^jpHIS was an a&ion brought' by the plaintiff as flieriff of 
Cumberland on a bond of indemnity in the penal fum 
of 3500/. given to him by the defendant Wilfotiy as gaoler 
of the county gaol, and by the other two defendants as 
his fureties. The plea craved oyer of the bond, (which 
was in the ufual form,) and of the condition, which re- 
cited, that whereas the plaintiff was appointed fhcriff of 
Cumberland, and had appointed the defendant Wilfon to 
be gaoler of the county gaol, and of all fuch prifoners as 
were then in the gaol, or (liouid be delivered to the plain- 
tiff by the late (her iff, or fhould or might be arrefed, attached) 
or itnprifoned in the Jit id gaol by virtue f my manner of writ) 
•Warrant) cr other proccfs or authority what fever directed or 
made to the plaintiff or his under fd riff or bailiffs , &c. ap- 
pointed for that purpfC) &c. to hold and exercife the faid 
office of keeper of the faid gaol, &c. during the fhrievalty 
of the 'plaintiff, &c. ; and then dated the condition to be, 
that if the defendant, his deputies, See. fhould during the 
continuance of the plaintiff as fheriff, &c. receive and fafely 
keep in cujlody according to the tenor , purport , and effect of the 
•writs ) warrants , precepts , commandments, or authorities , by 
virtue of which any piifoner may or Aral l be or dand 
committed, charged, or imprifoned in the faid gaol, or in 
the cujlody of the defendant as gaoler) &c. or of the plaintiff 
as Jherff) &c. as well all prifoners then in the laid gaol, 
&c. as alfo every prifoner who fhould be committed, fent, 
or delivered to the defendant, &c. upon or by virtue of 
any writ , warrant, precept , procefs , commandment) or autho- 
rity whatfoever of, by, or from the plaintiff or his under- 
iheriff, deputies, &c., or from or by any judice of the 
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peace, & c,, or by any other perfon having lawful autho- 
rity fo to do, until all and every of the j aid prifoners Jhould be 
delivered by due courfe of law , or fet free with the allowance 
in writing of the plaintiff or his under fherff, or delivered 
over to the next (heriff, &c. ; and alfo if the defendant, 
his deputies, &c. fhould not nor did difeharge out of 
Cl) (tody any prif oner which was or Jhould be taken , committed , 
delivered \ or left in the j aid gaol, in the cujlody of him the de- 
fendant, his deputies, &c., unlefs by due courfe of law, 
without the fpecial warrant in writing under the hand and 
feal of the plaintiff or his under Jher iff, or the liberate in writ - 
ing of all the plaintiffs or other proper parties at whofe fuit 
fuch prifotier Jhould be detained tf V. fir ft had and obtained 
for that purpofe ; and alfo if the faid gaoler, &c. fhould 
undertake the charge of fuch gaol, and be chargeable with 
the prifoners therein, and for all cfcapes of prifoners out 
of the faid gaol, or from or out of the cuftody of the 
gaoler, &c., and with all things belonging to the charge 
and duty of a gaoler, &c. ■, and alfo if the defendants 
fhould indemnify and fave harmlcfs the plaintiff $md his 
under-lheriff, &c. from every other perfon touching and 
concerning the premifes, and from all manner of efcapes 
of all manner of prifoners after they JIjouIJ be legally com- 
mitted and delivered into the cujlody of the defendant, or into 
the faid gaol , or left under the care, cujlody , or charge of any 
of his deputies, &e., or out of the cujlody of the plaintiff as 
Jherff, and of, from, and againft all a£tions, &c. 
judgments, expences, Ioffes, and incumbrances whatso- 
ever impofed or levied upon or againft the plaintiff, &c. 
by reafon of any efcape, or letting any prif oner voluntarily, or 
negligently , or otherwife go at large, £5 V* by reafon of any a&, 
default , neghfit, misfaafance, commffion, or omiffion , &c, or 
from or by reafon of any matter, caufe, or thing that Jhould or 

might 
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might be done by the defendant as gaoler , Wr., then the obli- 
gation to be void, otherwife, &c. The plea then averred 
performance. The replication dated, that on the 12th 
of June, 39 Geo, 3. one Richardfon was indebted to Taylor 
and E, Dixon in 38 /., and continued fo indebted until 
the payment of that fum by the plaintiff as aftermentioned ; 
that Taylor and Dixcn> for the recovery of the faid debt, 
on the fame day and year fued out a latitat againd Rich- 
ardfotty dire&ed to the (heriff of Cumberland , returnable 
Wedncfday next after the Morrow of All Souls , indorfed for 
bail for 38/., and delivered the fame to the plaintiff, being 
(heriff, See., who thereupon arreded Richardfon: That 
Richardfon with his bail, Dodd and Fctherjloiiy then gave a 
bail-bond to the fheriff, conditioned for the appearance of 
Richardfon at the return of the writ, and was thereupon 
difcharged on fuch bail. That afterwards the plaintiff, 
before the return of the fame writ, again arreded Richard- 
fon by viriue of another writ, and carried him to gaol, and 
there delivered and committed him to the defendant 
Wilfon ^as gaoler, whereby Richardfon became and was in 
ihe lawful cudody of the plaintiff as Iheriff, and of the 
defendant Wilfon as gaoler. That Richardfon fo being in 
fuch cudody, and Dodd and Fetherjlon fo being his bail, 
they afterwards and before the return of the fird-men- 
tioned writ, for the purpofe of rendering Richardfon to the 
cudody of the plaintiff as (heriff, in difeharge of his faid 
bail, and pf fatisfying the faid bail-bond, made a notice 
in writing, and dire&ed the fame to the plaintiff as (heriff, 
and to his under-fheriff, and delivered the fame to the 
plaintiff being (heriff, &c. and to the defendant Wilfon 
being fuch gaoler, and thereby required the plaintiff to 
take notice, that Richardfon being tfyen a prifoner in the 
plaintiff's cudody, was thereby rendered, and did render 
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himfelf in difcharge of his faid ball in the faid^aftion, 
wherein Taylor and Dixon were plaintiffs and Richardfon 
was defendant; and the prefent plaintiff was thereby 
required to detain and confider Richardfon in cuftody in 
the faid a£Hon accordingly, and to deliver up to be can- 
celled the bail-bond fo given as aforefaid ; whereby Rich - 
ardfony fo being in the cuftody of the plaintiff and of the 
defendant as gaoler aforefaid, became and was rendered 
in the fame a£fion to the cuftody of the prefent plaintiff 
as fheriff, and of the defendant Wilfon as gaoler, in dif- 
charge of his bail ; and his bail were thereby difeharged, 
and the bail bond fatisfied : and thereupon It became the 
duty of the defendant JVilfo?i , as gaoler, to detain Richard- 
fon in his cuftody according to the exigency of the firft- 
mentioned writ, whereof he had notice ; but that he after- 
wards, without the knowledge or confent of Taylor and 
Dixon the plaintiffs in that a£tion, or of the prefent plain* 
tiff, and without any warrant, authority, or allowance 
whatfoever, voluntarily permitted Richardfon to efcape, 
the debt due from him to Taylor and Dixon being then 
unfatisfied. That Richardfon did not appear in court ac* 
cording to the exigency of the firft writ, and that fuch 
proceedings were afterwards had in the fame court, &c. 
that the plaintiff, by reafon of the defendant Wilfon\ 
breach of duty as gaoler, was obliged to pay, and did pay 
to Taylor and Dixon their debt of 38 /., and alfo 20/. for 
their cofts, &c. To this there was a general demurrer 
and joinder* 


Gibbs in fupport of the demurrer* The defendant only 
became bound for the fafe keeping of fuch prifoners as 
fliould be in his cuftody by the authority of the (heriff^ 
but that was not the fituation of Richardfon under, the cir? 

pumftsince$ 
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cttmftanceA ftated in the replication. The only way in 
which a gjtbler is bound to take notice of any perfon being 
committed to his cu (tody by the authority of the (heriff 
under civil procefs is by the (heriff^ warrant to him for 
that purpofe. After the flieritf has arretted a party by 
virtue of the writ delivered to him, he makes out his war- 
rant to the gaoler to receive and keep him in his cuftody, 
which is the only notice the gaoler has of fuch arrdt. 
Now here the defendant had no fuch notice of the arreft 
of Ri char df on under the firtt writ; for before his com- 
mitment to gaol the fheritT himfelf difcharged him upon a 
bail-bond, whereby the bail undertook for his appearance 
at the return of the writ. From that time Rkhardfon 
ceafed to be in the cuttody of the fheri/F. And though it 
has been holden, that if a party out upon a bail-bond fur* 
render himfelf to the fherilf before the return of the writ, 
the (herilF may accept his body and cancel the bail- 
bond (//), yet certainly it is at his option to accept or re- 
fufe fuch furrender; for otherwife a fhcriff would be in 
a perilous condition, if every perfon difcharged on a bail- 
bond may furrender himfelf in difcharge of his bail when- 
ever he pleafes. The (heritf does not carry his prifon 
about with him, and may not be prepared to accept the 
party at the time. Befides, the condition of the bail-bond is, 
that the bail (hould render the defendant at the return of 
the writ, which is done in tins court; and according’ to 
the cafe of Harrifoti v. Davies (//), they cannot difcharge 
their obligation to the fheriff by a render of the body, or 
in any other manner than by putting in good bail above. 
The Ih^tifF therefore, though liable to the plaintiff in the 
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a&ion for the appearance of the defendant' at the proper 
time and place may j as between himfelf and the bail be-’ 
lqw, ittfift upon the condition of the bail-bond, and is not* 
obliged to incur the rifle, expence, and trouble of re-taking 
and keeping the defendant in the a&ion. The cafe cited 
(hews however, that when a party is difeharged out of 
cpflody on a bail-bond, he is not confidered as virtually 
continuing in the flieriff ’$ cuftody. Nothing then ap- 
pears to (hew, that at the time when* the defendant dif- 
eharged Richardfon out of his cuftody in the fecond attion, 
he had any notice that Richardfon was in the (heriff’s 
cuftody under any other procefs; nor was he in fuch 
cuftody, unlefs the fheriff had confented to receive him 
again. Therefore the defendant having no authority to 
detain the party is not liable in this adion as for an 
efcape. 


Holroyd contra. The defendant undertook not to dif- 
charge out of cuftody anyprifoner " without the fpecial 
« warrant in writing under the hand and fcal of the,ftieriff 
“ or his under-ftieriff, or the liberate in writing of all the 
plaintiffs at whole fuit fuch prifoner fliould be de- 
tained f notwitliftanding which he fet Richardfon at 
liberty, who was in his cuftody, without any fuch autho- 
rity ; which is all that is neceffary to (hew in order to 
entitle the plaintiff to recover upon the bond. It is npt 
denied that the (heriff might receive the furrender of 
Richardfon in difeharge of his bail before the return of the 
writ, and nothing being ftated here to (hew his diffent to 
the notice ferved on him for that purpofc, it muft be taken 
that he affented, if that be neceffary. From that time 72. 
was legally in the cuftody of the (heriff at the fuit of the 
plaintiff in the firft writ, and the defendant as gaoler 
3 might 
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might legally detain him, and it was his duty fo to do, and 
his not having fo done fubjc&sthe {heriff to a rtefponfi- 
bility which he would not othcrwife hare incurred ; for 
at all events he is liable to the plaintiff in that a&ion. 
And even if the bail-bond continued in force notwithftSnd* 
ing the furrender 9 the fheriff will be put to the trouble 
and rifle of purfuing his remedy againft the bail ; but if 
the bail-bond be difeharged, he will be left without remedy 
by the a Q. of the gaoler. What was faid in Harrifon v. 
Davies (a), that nothing is a difeharge of the bail-bond to 
the {heriff but putting in bail above, has been much 
(haken by Jones v. Lander ( b ) and the other cafes before 
alluded to, and was fo confidered to be in a fubfequent 
cafe of Maddocks v. BulUock (c), where the Court held, 
that the furrender of the defendant before the return of 
the writ was a performance of the condition of the bail- 
bond ; and therefore though the plaintiff had taken an 
aflignment of the bail-bond after a furrender, but before 
the return of the writ, the Court ftayed the proceedings 
againtUthe bail : but as it was taken without notice of 
fuch furrender, the plaintiff had the cofls of the proceed- 
ing up to that time. It feems therefore as if it had been 
there confidered as compulfory on the {heriff to receive 
the furrender of the defendant before the return of the 
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writ in difeharge of the bail-bond. At any rate however, 
if the {heriff have an option in fuch a matter, the de- 
fendant had no right to decide for him ; but at the time 
of Richardfon's difeharge in the fecond adtion was bound 
to apply to the flieriff to know if there were any other 
detainers againft him. And here it is alleged, that after 
notice of the render to the flieriffi (which notice alfo ap* 
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pears to “have be%ft fgiven to the defendant/)* ti ietathe ike 
duty ofthbdefmdlsmtHo detain Richardfon in his ,*ujlody % etc* 
cording to the exigency cf the firjl writ> whereof the defendant 
had notice : and this is admitted by the demurrer. It is 
nofiiherefore competent to the defendant to argue that he 
was/ without notice of the prior proceedings* or that 
Richardfon was not detained in cuftody by the fherifT’a 
authority in the firft ail ion. 


Lord Kenyon C. J. After a defendant has been dif- 
charged out of cultody upon a bail-bond, it is neither in 
the power of the bail to render him nor of the party to 
furrender himfelf again into the cuftody of the fherifT be* 
fore the return of the wtit, without the confent of the 
latter. Bait above are indeed (aid to be the legal gaoler3 
of the defendant, and may take and render him at any 
time: but this is not the cafe with refpeil to bail to the 
fheriff: their undertaking is, that the party fhall appear 
at the return of the writ; which according to the cafe of 
Harrifon v. Davies can only be fatisfied by their patting 
in good bail above. That cafe I confidcr as having de- 
cided the point, which has never fince been controverted. 
For the cafe of Jones v. Lander and the others which 
followed it only went the length of giving an option to 
the fheriff, if he pleafed, to accept the furrender of the 
party, who was willing to return into his cuftody before 
the return of the writ : but the fheriff may refufe fo to 
do, and may reft upon the fecurity of the bail-bond, and 
iniift upon the bail performing the condition of it* L Now 
here it is not ftated that the fheriff did affent to the fur- 
render of the party, without which the latter was not in 
his cuftody under the firft writ $ and confequently the 
gaoler cannot now be liable upon his bond of indemnity 

to 
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to the fheriff, fpr having permitted the prifone* to go »t 
large, having no authority to detain him in cuftody at 
the time. 

Holroyd then aflced leave to amend, which, (it being 
after argument upon the demurrer,) was denied. And 

Per Curiam , Judgment for the Defendant. 


Lech againft Lewis. 

J^EBT on bond for the penalty of 400/. The plea 
craved oyer of the bond and the condition, which 
latter was as follows : Whereas the ancient public fchool 
within the townfhip of Nether Knutsford in the county of 
Ghejler is lately become vacant by the death of J. F. the 
late fchoolmalter thereof, and whereas it belongeth to the 
plaintiff' to appoint a fchoolmafter thereto, and whereas 
the plaintiff hath this day appointed the defendant unto 
the faid fchool ; and whereas previous to the executing 
the faid appointment the defendant agreed abfolutely to 
refign the faid fchool, &c. and all his intereft therein unto 
the plaintiff, his heirs, &c. when he the defendant (hall be 
required by the plaintiff, his heirs, &c. by writing under 
his or their hand fo to do: now the condition of the 
above-written obligation is fucb, that in cafe the defend* 
ant {hall at the requeft of the plaintiff, his heirs, &c., 
fuch requeft being made under his or their hands, abfo- 
lutely refign unto the plaintiff, his heirs, & c. when he 
the defendant (hall be required by the faid plaintiff, his 
heirs, & c. fo to do, as well the faid fchool, &c. as alfo 
all hi$ the defendant’s eftate, &c* ip the fame, then the 

above- 
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abovti»written obligation to be void, othervrife to remain, 
&c. The defendant then pleaded a£rio non, &c., becaufe 
the faid office of fchool mailer of the faid ancient public 
fchool at, &c. is an ofTice truft and profit, and a freehold 
office; and that every perfon thereto appointed hath al- 
ways hitherto, from the time of fuch appointment, been 
and continued and remained after fuch appointment 
feifed thereof as of freehold and right for the term of the 
life of the perfon fo appointed thereto, without any con- 
dition whatfoever to refign the faid office ; and that it 
was the duty of the plaintiff to have made an appointment 
to the fajd office without making any fuch ftipulation or 
condition as in the faid condition of the faid writing obli- 
gatory is mentioned ; and that the defendant heretofore 
on, &c. at, &c. was appointed by the plaintiff, to whom 
it belonged to appoint, &c., to be the fchoolmafter of the 
faid ancient public fchool, &c., and became, and was, and 
{lift is feifed of the faid office as of freehold and of right, 
for the term of his natural life. And that before the 
execution of the faid writing obligatory, and befpte the 
faid appointment, it was corruptly and unlawfully agreed 
between the plaintiff and defendant, and contrary to the 
duty of the plaintiff in that behalf, that the plaintiff would 
appoint the defendant to be fchoolmafter, Sec. in con- 
(ideration that if the defendant were fo appointed he would 
refign the faid fchool, &c. unto the plaintiff, his heirs, 
&c. when he the defendant Ihould be required, &c. by 
writing, See. And that the defendant, in piirfuance of 
the faid unlawful and corrupt agreement, afterwards, to 
wit, on, &c. at, See . did feal and deliver the faid writing 
obligatory, &c. with the condition above fpecified : and 
fo the defendant faith, that the, faid fuppofed writing 
obligatory fo made and given by him for the caufe afore- 

faid 
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faid is void in law; and tins he fa ready fco verify : where- 
fore, &c. To this there was a demurrei ifiiewirig for 
fpecial caufes, that the plea is too vague and general* and 
does not fiiew with certainty and precifion how of f<>lr 
what reafon it was the duty of the plaintiff to have 
appointed to the faid office of fchoolmafter without 
making any fuch ftipulation or condition as in the faid* 
condition of the bond is contained, nor how or for 
what reafon the faid agreement in the condition men- 
tioned was corrupt or unlawful or contrary to the duty 
of the plaintiff: and for that it is not exprefsly al- 
leged in the faid plea that the faid fchcol was a public 
fchool, or the fuppofed office of fchoolmafter a public 
office; or that the fame fchool has exifted immemori- 
ally ; or when and how ancl on what terms and con- 
ditions the fame was founded ; and for that the inference 
drawn in the faid plea, that the faid waiting obligatory is 
void in law, is not warranted by the premites ; and for 
that the fame plea contains no material or travcrfable aver- 
ment, But is argumentative, &c. Joinder in demurrer. 

Giles v/as to have argued in fupport of the demurrer : 
But 

Manley contra was defired to begin by dating the par- 
ticular grounds of obje&ion to the condition of the bond. 
He infifted that enough was dated in the plea to fliew that 
the office in queftion was an ancient public office and a 
freehold : and though it did not exprefsly appear by what 
authority the plaintiff exercifed his right of appoinment to 
the office, yet it was alleged that the perfons holding it 
had always becti appointed for life, without any condition 

of 
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of reGgnation as had been here impofed upon the de- 
fendant* That by the general rule of law prrfons ap* 
pointed to freehold offices, which were public truds, 
were not removable therefrom except for mifconduQ:, 
nonufer, or incompetency, neither of which were im- 
puted in this cafe ; and therefore though a bond to refign 
on either of thofe accounts might have been good, be- 
caufe made in aid of the law, as in Bagjhaw v. Bofsley(a), 
a bond to enforce refldence on a living, and againft wafte ; 
yet a general bond conditioned to refign at the will of the 
patron was repugnant to the very nature of fuch an office 
or truft, and exceeded the power of appointment dated 
in the plea and admitted by the demurrer to belong to 
the plaintiff. Such powers have always been condrued 
driftly ; and the patron cannot clog his appointment 
with any new conditions not warranted by the will of the 
founder. After the plaintiff had appointed the defend- 
ant he was funflus officio during the defendant’s life, or 
until he was lawfully removed ; an attempt therefore to 
referve any other control over the appointee was*in con- 
travention of the law of patronage, and avoided the in- 
flrument taken to fecure fuch an illegal purpofe. That 
the pradice of taking fuch bonds, if allowed, would open 
a door to corruption, and be a cover for the fale of the 
office by the patron, which was clearly illegal in the cafe 
of any public trud. In Laying v. Paine (l) it was holden, 
that a bond given by one of the officers mentioned in 
the flat, 5 8z6Ed.6. c. 1 6. to furrender his office at 
the pleafure of the perfon appointing, was void* It was 
true, that it was avoided in that cafe by the particular 

(«) ^ Term Rep. 7 $. (*) Rep t $ 71 / 4 . 

ftatute 
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ftatute ^queft^PD^iajS toujching.the admini(t^io«i of j«f- 
tice: but I,qrd^C. J. Wilks > m his reafqning on the 
caf?, eq«frs iotp,general grounds, which fhew the illegality 
of fpeh conditions as applicable to all offices of trull. 


m 


iSat. 


*lmb* 



Lord Kenyok C. J. I cannot fee any thing illegal or 
wrong in the patron of this fchool taking a general bond 
of refignation from the fchoolmailer whom he appoints. 
Many good reafons may occur for taking fuch a fecurity ; 
it enforces his good behaviour, and may tend to prevent 
thofe ill conftquences which too frequently happen from 
the negleft of thofe whofc duty it is to fupciintend fuch 
inftitutions. What is this but a more eafy method of 
cxerciling a vifitatorial authority ? Such an authority muft 
exift fomewhere. If the plaintiff ’s ancdlor founded the 
fchool, and no particular vifitcr were appointed, the au- 
thority defeends to him as heir. Suppofe the plaintiff 
himfelf had been the founder, what could have pre- 
vented him from taking fuch a bond ? If indeed the de- 
fendant could have Ihewn that any corrupt ufc were in- 
tended to be made of fuch a bond, he would lay the axe 
to the root : the Attorney-General would ex officio in- 
terfere, and upon application to the Court of Chancery 
the appointment would be taken out of the hands of 
him who fo exercifed it corruptly. The cafe of Laying 
v. Paine turned altogether upon the ftatute of £d. 6 . 
which applies only to the fale of offices of a public nature 

under the crown, and certainly not to an office of this 

< 

defcrjption. But I never can admit that at common law 
a general refignation bond of an office is illegal, although 
the party may have a freehold in the office. In the in« 
fiance of, ecjjcfiaftical livings that is univerfally the cafe : 

8 every 



cases in 

re&er has a freehold in hfctft&My/, ,yc$ it AIM- 
never doubted but that refign^tfpn bqtj^ % %r#j^f>ii*v, 
pofes and up to a certain extent at fe^ft jwsfti binding* 
though they put an end to the freehold# Thiewasfidly 
decided in Grey v. Hejketh (b) by Lord Hardwicks faying 
at the fame time, that if an ill ufe were; attempted to 
be made of them the Court of Chancery would inter- 
fere^). Here nothing of that fort is attempted to 
be (hewn* Nor indeed does it diftin£Uy appear upon 
the plea what the nature of this office is, how conftituied, 
or whether the appointment mull neceffinfily be for life 
without any condition annexed. At prefeut I fee no 
grounds for deciding that the condition of the bond is ns* 
ceflarily illegal. 

Grose J. was of the fame opinion* 

Lawrence J. I own I have con6derabl<? d^bt8 upon 
the quell ion. The plea is rather loofoly drawn* audit 
might have ftated with more precilipn tl^ nature* a$id 
extent of the foundation and the power of app^iqtmeay 
it does however ftate, that the office of fchoolmaftcr is an 
office of trull and profit, and a freehold i that every per* 
foil appointed thereto has always continued for life with* 
out .any condition to refign ; and that it was the duty tf 
the plaintiff to have appointed to the office without any 
fuch ftipulation. If then we are to coUe& from the ace 
that the founder intended that the appointment ibotffiL 
be no other wife than for life, it feems to m^veryr doubt-, 
ful how far the perfon who has thepow^r of fuch 

(?) £%*$*• s. jyyy^ 

{!>) As in Dur/on v. Sandys, i Fern* 41 1. 

poiptaicpt 
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pointmcnt can exercife it in a different manner from what ] 80 1. 
the fotsttidet Ihtended. It is true that a bond may be r T • 

LtCft 

taken to enforce the obfervance of thofe duties which by 
law are required to be performed by the appointee of an 
office) but then it fhould be fo exprtffed in the condition. 

But a general bond like the prefent, though it may be 
made ufe of for good, may alfo be made ufe of for bad 
purpofeS; at lead there is nothing on the face of the in- 
ftrument to reftrain the improper ufe of it, as there is 
where it is conditioned for the due performance and exe- 
cution of the office. And as Lord Ch. ]. Willcs obferved 
in the cafe referred to, fuch a general bond of refigna- 
tion may be ufed as a mean of felling the office, or to 
favour the partial views of the pntron by compelling the 
appointee to regulate his conduft, not by the duties of 
his office, but in fubfervience to the pleafure of his pa- 
tron. The fame argument was urged in favour of ge- 
neral resignation bonds in the cafe of livings, namely, 
that they were the means of enforcing good behaviour ; 
but iti {jhe cafe of The Bifop of London v. Fytche (£), Mr. 

Juftice Bulltr obferved on the inconclufivenefs of that 
argument, by faying that it might with equal force be 
argued that it might be made ufe of for bad purpofes : It is 
true that a great majority of the judges were of opinion 
that fuch general refignation bonds were valid ; but they 
grounded themfclvcs upon a train of pofitive authorities in 
fnpport of them, and not upon the reafon of the thing ; 
and it muff be admitted that if it were a new queftion at 
this day it would be very difficult to fay upon principle 
that fuch bonds could be legal. 


(A) I to add a note of this calc In B. vide pc 2, 

Vot.I. Ee Le 
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Lb Blanc J. After the determinations which hare 
taken place with refpeft to general refignation bonds of 
livings, I cannot fay that this bond is not g|ood in 'point 
of law. It is true thofe determinations were impeached 
ih the cafe of The Btjhop oj London v. Pytche in the Houfc 
of Lords j but the decifion in that cafe again ft the validity 
of fuch bonds turned ultimately upon the ground of thiir 
being fimoniacal and againft the ftatute, and not as being 
contrary to the general principles of the Common law- 
That does not affect the prefent adtion upon fuch a bond 
relating to the office of a fchooimafter \ and therefore it 
falls within the principle of the former determinations, 
that fuch general refignation bonds are good at law. And 
after fuch a current of authorities 1 do not feel myfelf at 
liberty to canvafs the grounds of that opinion. 

Judgment for the Plaintiff, 

Willey atainfi Cawthorne. 

5th. ^ J 

a memotial nn- T*\EBT on bond in the penal fum ibf 1 50 /. PlCa, iff, 

«-rr the annuity JL / , . - 

, & of a bond, craving oyer of the bond, (which was a joint and fevenil 

l^Tb.fiteraiiy bond from one G. H. and the defendant,) andoi the condi- 
tlon °f the bond, which (reciting that the plaintiff had 
bond" a* agreed with G. H. for the pitrchafe of an annuity of 12 L 
wWnjsverai. payable quarterly to him the plaintiff during the lives of 
ft. IL and the defendant, and the furvivor of them, for 
72 A which was then paid to dr. 'HI, and that for better 
"fecutittg the annuity G. H. hnd the defendant had agreed 
to execute a warrant of attorney of the fame date as the 
bond to doiifefs Judgment, &e.) was for Tecuring the pay- 
ment of the faid annuity upon ceftam days therein men-* 
ttoned. Pleaded, ifl, Non eft fatlum. adljr, That 

1 1 within 


m 

rtoi. 

V*GU 

qrai*p 

Liv^u. 
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’Within twenty-on? dav? after the. execution of- the fop- lid. 
J)ofed writing obligatory, a memorial of the fame and of ^ , ^ 
the granting of the annuity was purfuant to the ftatute agioi/l 

CawtHOU N£* 

inrollca in the Court of Chancery; which memorial was 
of a bond dated, &c. under the hands and fails cf G. H* 
aud the defendant , whereby they federally (land bound, 8 c c. 
in 150/., reciting that the plaintiff had agreed with 
G. H. for the purchafe of an annuity of 12/. for 72/., 
which G . H. thereby acknowledged to have received, con- 
ditioned for payment of the Lid annuity at the times 
therein mentioned, and wituefied by D . B. and J-M. y 8 c c, 
dated, Ezc. prout patet, &c. ; which Lid memorial is not 
a good and fufficient memorial of the Lid writing obli- 
gatory, and of the granting of the faid annuity, and the 
confiderations of granting the Line, &c ; by rt-alcn 
whereof the faid fuppofed writing obligatory is void in 
law, &c. 3dly, That before the making of the Lid 
writing obligatory, G. H. and the defendant, for the better 
fecuring of the faid annuity, agreed to execute a warrant 

* • a- ' 

of attorney to confefs judgment, dated, &c., which faid 
agreement w and is an affurance for the due payment of the 
faid annuity , t$V., and that no memorial of the faid Iaft- 
mentioned affurance was within 20 days of the execution 
thereof iorollcd, & c. according to the form of the ftatute, 

&c* There was a general demurrer to the fecond pica 
and joinder : and replication to the laft plea, that no war- 
rant of attorney was ever executed by G. H . and the 
defendant, or either of them, for the better fecuring the 
faid annuity ; nor was any agreement for the execution of 
any fvich warrant of attorney ever in fad made, figned, 
or teduced into writing, or otherwife tha* in and by the 
faid recital in the condition of the bond before-mentioned ; 

S’Ud that the faid recital nvas introduced in the faid condition 

E e 2 by 
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by njtftahe in preparing the fame . And this, &C. To this 
tlicire Was alfo a demurrer, and joinder. 

Several points arofe in this cafe, which Were argued at 
length by Alai ry it in fupport of the demurrer, and T/Hg m 
ley contra*, but the only one upon which the Court gave 
Tiny opinion was an objection, which went to the action, 
of a variance between the bond on winch the plaintiff 
de dated, which w is a jo'nt and ftvcral bond given to fe- 
cure an annuity, and the memorial of fuch bond rtgiftered 
under the annuity act (17 G no. 3. c . 26.), which was of 
a fever al bond only. 

Lord Kenyon C. J. The objection is decifivc. The 
object of the k-giflaturc was to hold the annuitant to a 
ftrict description in the memorial of the conGdcration of 
the annuity. The nature of the fevcral inftrumenis by 
which it is fc cured mull be accurately fet forth. That 
lias not been done in the prefent cafe ; for though eaiho f 
the obligees as dcfciibed in the memorial are bound to 
the plaintiff, yet the obligation is of a different nature 
from that deferibed, namely, joint as well as feveral. And 
the difference between a joint and fevcral bond is ill fome 
refpe&s important $ in the former cafe, if one of the 
obligees die, his executors are difeharged from any liability 
to the obligor, whofe only remedy is againft the furvivor; 
in lhe latter cafe it is otherwife. Therefore the memori*! 
does not truly describe the fecurity as to the extent of it, 

Lawrence J. The ohje£t of requiring a memorial of 
the heurities was to (hew the real lituatiou of the parties, 
and the nature of the remedies which the grantee had for 
the payment of the annuity. Now the memorial here is 

defe&ive. 
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defective, npfciUewing in what mana^ the \pbligors t8pi. 
might be fued •, it only (hews that they may be fued y/itijr 
feverally ; whereas by the nature of the obligation they Ca ^^ 14 
are liable to he fued jointly as well as fever ully. 

The other Judges affciited. 

Judgment for the Defendant. 


Lee vgainft Lingard. 

A T the trial of this caufe at the Sittings after la fl Tri * 
mty term at Guildhall a verdidt for the plaintiff for 
1 200 /. damages, and cofts 40/. was taken by confent, fub- 
je£t to the award of an arbitrator (it being a queftion of 
figures), who was to make his award on or before the fc- 
cond day of Michaelmas term then next, and the cofts to 
abide the event. And this w>as afterwards made a rule of 
pourt. On the 25th of Augujl laft the arbitrator made his 
award, whereby lie directed the defendant on the 12th of 
November following to pay the plaintiff 1071/. 1 6 s. 1 d. 
The defendant not attending as required to fettle the 
demand, the plaintiff proceeded to tax his cofts before the 
Mailer at 149 A, and figned final judgment on that day for 
f he fa id fum of i2co/. for which the verdict was firft taken, 
40/. for coils, and 147 /. increafed cofts, making together 
*349 and -on -the 17th of November executed a w r rit of 
fi. fa. indorfed to levy 1224A 3/, befidcs officers’ fees, 
ftieriff’s poundage, and Other e\pences; which fum of 
.1224/. 3/. confifted of the following items ; “ amount 
tr of debt' Vpari tfie awarcl 1071/. 1 6 s, 1 . ; intereft 
** thereon from the 12th to the 25th of November 1/. 18/.5 
u cofts taxed 149 /. * fi. fa. 1 6s. (>//./ teft. fi. fa. 11 s. 6 d.\ 
-.'.iv, .>.■ * E e 3 u warrant 


mdr.cfday % 

My 6th. 

Where a 'rerdidt 
is taken pro 
for m 3 at the trial 
for a certain 
fum, lubjctfl to 
ti e award of an 
arbitrator, the 
fum a 1 ter ward a 
awarded is to be 
taken as if it had 
been oii Jrally 
found by the 
ju*y ; and the 
plaiotitf s en- 
titles to enter up 
judgment tor the 
:* mount. w thout 
f.Tll applying to 
the Court lor 
lca\e fj to do. 
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<f warrant and meflcnger 3 A 4 * ; letters to th$ undjrr* 
«* fheriff, and pottage 3 /. 6*/.” In addition to thefe Turns, 
the ftveriff returned that he had levied 33/. 2 or* for his 
poundage. Thereupon the defendant obtained a rule, 
calling on the plaintiff to (hew caufe why the writ of fieri 
facias .executed in this caufe (hould not be afide with 
CO ft s 5 and the money levied and poundage thereon be 
returned to the defendant. 

This rule was principally grounded upon a fuppottd 
irregularity in the plaintiff in having, without leave of the 
Court firft obtained, entered up final judgment, and fued 
out execution for the fum awarded. In fupportof which 
it was contended to be the ufual praQice^) where a ver- 
dict was taken by confent, fubjecl to the future award of 
an arbitrator, that when the fum really due was afeer- 
tained by the award, to move the Court for leave to enter 
the verdict for fo much as the arbitrator had awarded, 
and afterwards to proceed to final judgment and execu- 
tion. On the other hand it was infilled, that the plaintiff 
was at liberty to enter up judgment for the fum awarded 
without firft applying to the Court ; more efpeciully when, 
as in this cafe, the fum awarded was lefs than that for 
which the verdict was entered. This was the principal 
point contetted : but it was alfo contended on the part of 
{he defendant, that the execution was at all events ex* 
ceffive, pafmuch as the defendant was not chargeable 
with intereft on the fum awarded, nor with the 
poundage, nor with the other fees on the levy. 

ilie Attorney* General in fupport of the rule. 

(a) V 5 de lSalk, 84-Jand Qto. Saracs, 58 died in % Prat. 7$#. with 
# quaere, 

Erjkine 
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'Rtjkme and Garrcw contra. 

Lofd Kenyon C. J. There is no foundation for* the 
additional' charge for ihtereft on the fum awarded* 
Wherever mtereft is intended to be given, it forita9 part 
of the damages aflefled by the jury, or by thofe who are 
fobftituted in their place by the parties. Alfo the items 
for (heriff*s poundage and the other fees of the levy mutt 
be (truck out of the account : the defendant is not liable 
for any fuch charges. With refped: to the principal 
queftion, I do not find, upon reference to the Matter, that 
there is any fuch fettled pradice as that which has been 
fuppofed, requiring a plaintiff, for whom a fum has been 
awarded under fuch a rule of reference as the prefent, to 
apply firft for the leave of the Court before he can enter 
up h'is judgment for the fum fo awarded* Upon principle 
it appears to me not to be neerffary. It is often a matter 
of convenience, and in furtherance of juftice at niG prius, 
where matters of account between parries are to be invefti- 
gated, t«o refer the amount to be fettled by an arbitrator, 
who may have more time and opportunity to make the 
inquiry an# arrive at a proper conclufion than the jury are 
able to do ; a verdid is therefore taken pro forma, fubjed 
to the award of the arbitrator; but after the arbitrator 
has afcJertained the fum to be recovered, fuch finding is in 
the place of the verdid, ami mutt be confidered the fame 
Ns if the jury had originally found fo much to be due : and 
then all the fame confequences enfue. The plaintiff is 
only entitled to enter up his judgment for fo much ; and 
the fum for which the verdid was nominally taken can- 
not be confidered as in the nature of a penalty for which 
the’phtmtiff is entitled to enter up judgment. If the jury 
had in the firft inftance given their verdid for the fum 
E e 4 awarded. 
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awarded, the plaintiff would have been entitled to enter 
up his judgment after the four firft day$'df~<the enfuing 
term, and then he would have been entitled to fue out 
execution immediately afterwards. A paufe is allowed 
for thofc four days to the party againft whom the vferdift 
is given, in order to afford him an opportunity of applying 
to the court to reftify any miftafce which may have been 
committed. Here the defendant has had the benefit of a 
longer delay, for final judgment was not entered till the 
14th of November. The award was in the place of the 
verdi& of the jury; and as there is no rule of practice 
obliging the party to apply to the Court for leave to enter 
up judgment for the fum awarded, I fee no reafon for 
making fuch a rule now. Therefore, fubjeft to the de- 
duftions which have been mentioned, let the execution 
ftand : but inafmuch 2s there has been an excefs in levy* 
ing more than the defendant was bound to pay, and to 
remedy which lie was compelled to apply to the Court, 
I think he is entitled to be allowed the colts of this appli- 
cation. 


Per Curiam , Deducing the charge of intereft, and 

the IherifFs poundage, and the 
cofts of the levy, to be returned to 
the defendant; and on payment of 
the cofts of this application by the 
plaintiff to the defendant; the re- 
mainder of the money levied to be 
paid over by the (heriff to the 
plaintiff. 
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PfcAjtsON againft Rawlings. 

JUl^ w*$. obtained* calling .upon the plaintiff tq {hew 
caufe why. the defendant fhpuld not be difcharged 
out of the cuftody of, the marffial, on the ground of his not 
having been charged in execution in due time. By a rule 
of court of ift/. 2 6 Geo* 3. (a) a prifoner is declared fuper- 
fpdeable, unlefs the plaintiff (lull caufe him to be charged 
in execution within two terms next after trial had, or final 
judgment obtained. Here , the trial was had at the hit 
fummer aflizes for Wells, when the plaintiff obtained a 
verdift ; and the defendant ought regularly to have been 
charged in execution before the expiration of Hilary term 
laft, which ended on the i£th of February . It appeared 
that final judgment was figned, and the committitur piece 
filed with the clerk of the judgments on the loth of 
February , and that the committitur was alfo entered in 
the marfiiars book within the term ; all which are the 
a£ts of.the party ; but that the entry of the final judg- 
ment and of the committitur on the record, which are the 
:r£U of the officer of the court, were not completed till the 
2lft of February , which was the continuance day (as it is 
called) of Hilary term. And the foie queftion was, Whe- 
ther fuch entries by the officer on that day ffiould have 
relation back to the preceding term, fo as to fatisfy the 
requifition of the rule of Court abovementioned ? 

This matter was feveral times difeuffed before the 
Court,* who dirc&ed inquiries to be made as to the foun- 
dation of the pra&ice of appointing a day after each 
term, known by the name of the continuance (lay, for the 
performance of adts, which ought regularly to be done 


iJtov 

WethffthyJ 
May 6th.. 

,4*v 

if the 

attorney fig 11 
judgment and 
file the commit- 
titur piece wi h 
the chrk of the 
judgments with- 
in the iecnnd 
term attrr trial 
had and verdict 
obtained again# 
a prifm.T, that 
i" a fufficient 
charg,ng him in 
exc utior. xuithtn 
tw> terms tiUT- 
fuant to (he rule 
of Court of Hil* 
»6Geo 3. tho % 
the final judg- 
ment and the 
c mmittiiur Be 
not entered of 
record by the 
officer of the 
court till the 
continuance-day 
after fuch fecond 
teim ; provided 
fuch entries he 
then completed. 


(a) R. and 0 . of K, B. 40. 
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within the term. And it appeared that tWcotdiriuanbe 
day is a day fixed by the Matter at kis dtftrefibn' after 
each term/ (though generally about the fam£ r period after 
the term,) regulated by the convenience of the officers of 
the court for the difpatch of bufinefs, but principally oil 
behalf of the chiefcclerk to audit the accounts of the feve- 
rai officers under him. That the pra&ice of appointing 
fuck a day had exifted at leaft a century, and is referred 
to in a rule of court in the time of King William III; 
That it frequently happened, from the number of judg- 
ments and committiturs filed within the few laft days of 
the term, that it became impoffible for the proper officer to 
enter them upon the roll within the term, in confequence 
of which the praftice had prevailed of completing the 
entries by the continuance day, as of the preceding term. 
In confirmation of which pra&ice reference was made to 
an inftance (a note of which was furniffied by an officer 
of the court) which occurred about fixteen years ago upon 
a fimilar application made on behalf of a prifoner before 
Mr^ Juttice Buller ; when the clerk of the Treafury (Mr. 
Fdge) y whofe duty it is to enter up the final judgments 
upon the roll, attended before the judge, and dated that 
aimoft all the judgments are brought in within the lad 
two, three, or four days of the term ; that it was impoffi- 
ble for him to enter them upon the roll between the hours 
of (hutting the clerk of the judgments' office at 7 o’clock 
on the lad evening of the term, and the opening of the 
office next morning, even though he and his clerks were 
to write all night. That in confequence of this repre- 
ftntation Mr. Juttice Buller refufed to difeharge the pri- 
foner; and informed Mr. Edge that he would take an 
opportunity before tlie next term of fpeakiog to the other, 
judges of the court on the fubjed. Accordingly on the 

firft 
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^ft. K .o^Toing..jQ(f thcj foll^wipg tcrip. Mr. £dg*> and ftfo* 
gfttton the then ^aftp, were font for into tl*e judges’ 
room, and informed by Mr. Juftice Butter that hs had 
cpnfulted his brethren, who were all of opinion that it 
was reasonable that the officers of the court ihould have 
fufficient time allowed them to enter up the judgment* 
and committiturs \ and that in future they might take till 
the continuance day : under which authority the practice 
has continued from that time to the prefect. 

M'tngny and Lambc t in fupport of the rule, relied on the 
terms of the rule of court of the 26 Geo. 3. which was an 
exprefs recognition and continuance in this refpcfl of the 
former pra&ice of the court, and muft have been promul- 
gated poflerior to the fuppofed alteration of the practice 
introduced upon the authority of Mr. Juftice Butter; even 
admitting that a private refolution of the judges of the 
court would fuperfede a public rule of court. That in 
Unwin v. Kirchojfe [a) the very point in queftion was de- 
cided fo long ago as M \ 1 8 Geo. 2. ; for there, upon a 
motion to fuperfede the defendant as not bein : charged, 
in execution within two terms, the Court held, that the 
committitur mud be a&ually entered on the record before 
the end of the fecond term ; and that there was nq extenfioti 
of the time to the continuance day after term : nor was it fuf- 
ficient^that there was an entry in the marfhai’s bpok in 
time (£). This was again recognised in Fotterel v. Phil** 
hy(c) t If. (> Geq. 3. and in Woodbridge v. Forth {d) % Tt* 
13 Geo% 3., and is laid down as the rule in the lateft 
books of prafUce (e). That however the drift rule might 

(a) % Siva, 1^15. ( b ) lb. and vide Wrigktmap v. Mullen % 1 Sira. 1126. 

(f) 3 Barr. 1 & 41 . (t) lb. fa margin^ 

(*) Vufe 1 ‘TidJ's Prac.HiOf 

have 
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180J. have been relaxed in other cafes, yet a prifoner was en- 

T " n v T titled to take advantage of any neglect or defeat in the 
F*a rsok # . 

againft proceedings againlt him. 

Rawlings* 

Erjkine and Burroughs in (hewing caufe againft the 
rule, relied upon the alteration of the praOice adopted 
fixteen years ago; and that it was not incontinent with 
the rule of court of H . 26 Geo. 3., for the entries when 
made referred back to the preceding term. That it was 
fufficient for the plaintiff to do every thing which was in 
his power within the two terms, which was done in. the 
prefent cafe, and he could not be anfwerable for the a£ls 
of the officer of the court over which he had no control, 
and for which he ought not to fuffer. That the practice 
itfelf arofe out of the neceffity of the cafe, it being impof- 
fible for the officer in many inllances to complete the 
entries on the judgment roll wdthin the term. That in 
in the cafe of Fotterel v. Philby there was no entry of the 
defendant’s commitment on the roll, nor any committituy 
piece filed in time to authorize its being fo entered on the 
record : and that was probably the cafe in Unwin y. Kir- 
cFffe , which is very fhortly reported in Strange; which 
therefore differs thofe cafes from the piefent, where the 
committitur piece was properly filed before the end of the 
term. That at any rate, as the practice had prevailed for 
fo many years, by which alone the pra£tifers could regulate 
their conduit, the Court would not fet it afidein the pre- 
fent in (lance, whatever rule they might make in future, 

, l.ord Kenyon C. J. The only queftion. now is, not 
upon the exigence or validity of the rule of court requir- 
ing a prifoner to be charged in execution within tlie. t Wo 
terms after trial had, &c. but whether according to the 

received 
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received practice of the court for the laft fixteen years kt 
lealt, it is not fufficient for the officer of the court to 
enter the final judgment and committitur on the record 
by the continuance day after each term, as of that term. 
It is by no means unufual to make entries of judicial a&$ 
nunc pro tunc by leave of the Court. This has fometimes 
been done after fubfequent proceedings had, in order to 
warrant fuch proceedings, as by iffuing a fieri facias in 
order to warrant a tc datum fieri facias antecedently 
iffhed ( a ). Now here it appears that a very ancient 
practice fubfifls, recognized by a rule of court in the 
time of King H r i lliam, ( 7 i.il IV. 3. ) for the fecondary (b) 
of the court to appoint a continuance day after each term 
for auditing the accounts of the feveral officers, and com- 
pleting other bufinefs relative to the term; and it has 
been confidered, that the entries made by the proper 
officer by that day as of the preceding term are judicially 
entered of the term. A fimilar courfe of proceeding 
takes place at the affixes ; where real aftions are brought 
in the bounties palatine, entries are made after the affixes 
are clofed ; and there is an ancient fee demandablr in fuch 
cafes called the poll diem fee : and in this court alfo there 
is what is called the poll terminum fee, payable on the 
fame account. This practice is not impugned by the rule 
of court in 1786, which is in general terms, leaving it 
open to the conftruclion put upon it by the pra£tice in 
this refpe&. 


1S01. 

PiARfidsf 

againjt 

Rawlings. 


Lawrence J. The praftice has amen from the nc~ 
ceffity of the cafe. It is often impoflible For the officer to 

(«) Vide fcverai inrtancet of a (imiiarkind col'eftdi in T*4d*9 Prat S 40 -X. 
W dually called the though the other it the proper cfS;‘al 

appellation. 


finifh 
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finifli the entries on the roll within the term. It is there* 
fore enough that the plaintiff does every a£t required to 
be done by him within the two terms. But the regularity 
of his proceeding can never depend upon the quantity of 
bufinefs which the officer has to do before the end of the 
term, or his expedition in completing it. 

Per Curiam f Rule difeharged* 

On the laft day of the term L r 'rd Kenyon delivered the 
following rule to the Mailer, which was read by him in 
Court. 


REGULA GENERALIS. 

E. 41 Geo . 3 . 

It is ordered. That from and after the firft day of 
T rinity term next every committitur on every judgment 
obtained or to be obtained in this Court againft any pri- 
foner or prifoners (hall be filed with the Clerk of the 
Docquets of this Court on or before the laft day of the 
term in which fuch prifoner or prifoners is or are to be 
charged in execution. And the faid Cl^rk of the t)ocquets 
fhall enter fuch committitur on the judgment roll within 
four days next after the end of fuch term, exclufive of the 
laft day of the term ; unlefs the laft of fuch four days bo 
Sunday, and in that cafe within five days next after the 
end of fuch term : and that in default thereof fuch pri- 
fontr or prifoners (hall be entitled to be difeharged. 
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Cuming againfi Sharland, one, &c. 

A Rule was obtained, calling upon the plaintiff to fliew 
caufe why the interlocutory judgment figned in this 
caufe, and the writ of inquiry executed thereon ftiould not 
be fet afide for irregularity, with cofts, Sec. It appeared, 
that tile bill was filed in laft Hilary term, and the defend- 
ant obtained further time to plead by a judge's order till 
the 27th of February , upon the terms of pleading ifTuably, 
rejoining gratis, and taking fliort notice of trial for the 
then next affr/es at Exeter. The declaration, which was 
in aflumpfit, confided of four counts upon fpecial agree- 
ments, and four other general money counts: and on the 
faid 27th of February the defendant filed fpecial demur- 
rers (alleging fham caufes of demurrer) to the four firft 
counts, and pleaded non aflumpfit and the bankruptcy of 
the defendant to the four lad counts. It was objected to 
the defendant’s agent at the time, that the fpecial demur- 
rers, not afte&ing the merits of the cafe, were not ifluable 
** pleas within the meaning of the judge’s order; and it was 
propofed to him to (hike them out and put in ifluable 
pleas, fo that the caufe might proceed to trial at the en* 
fuing aflr/es. This however being denied, and the regu- 
larity of the pleading infided upon, the plaintiff on the 
2d of March finned judgment in the caufe generally upon 
the whole declaration, as for want of a plea, and gave 
notice of executing a writ of inquiry on the j6th of 
March % being the commiffion day of the afiizes at Exeter . 
After which the plaintiff again offered to wave the judg- 
ment and proceed to trial on the merits, if the defendant 
would withdraw his fpecial demurrer, but without effe£h 
The plaintiff then proceeded to execute his writ of in- 
quiry, 


4*1 
180*1 . 

WtJtitf&ap) 

May 6th. 

Where a ‘defend- 
ant under an or- 
der to plead if- 
fuably put* in a 
iharn demurrer 
to Come of the 
counts in the 
declaration and 
pleads ifludbly 
as to the reft, 
the plaintiff may 
c *n(idcr the 
who'e as a nul- 
lirv , and fign 
judgment as for 
want Of a pica. 
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quay, and recovered damages 1914/. 13/. $d, on the 
four firft counts, and 495 /. iu. 9 d. on the remaining 
counts 

Gibbs and Burrough flit wed caufe again ft the rule* and 
contended, that where a defendant who prayed for an in- 
dulgence, in having further time to plead than by the gene- 
ral rule he was entitled to, obtained it upon the condition 
of pleading Humbly, that condition is entire and goes to 
the whole declaration , and therefore if he do not plead 
ifluably as to the whole, it is the fame as if he had not 
pleaded at all within the time allowed, and consequently 
the plaintiff may fign judgment as for want of a plea, 
although the defendant may have pleaded ifluably to fomc 
of the counts. For otherwife, if the condition were fpl*t 
and made feveral as to each count, the whole obje£f of it, 
which is to prevent delay, would be defeated. Now 
though a demurrer, which goes to the fubftance of the 
declaration, be an ifluable plea within the rule, yet a (ham 
demurrer like the prefent is in fraud of the leave of the 
court and a mere nullity. And they cited Sutton v. Wad-, 
clilcve ( a ) as in point. 

1) ampler y contra, admitted that the demurrers to the 
four fpecial counts were tantamount to an admillion of 
the plaintiff ’s caufe of aftion iu thofc counts, and there- 
fore that the plaintiff might have taken judgment upon 
them ; but contended that he was not authorized to fign 
judgment generally as for want of a plea, the cfFe& of 
which is to make the defendant admit the caufe of action 
in the other counts alfo, in comradiClion to his iffuable 
pleas thereto. The proper courfs to have taken would 

(<*) Qfo. Bar net , 314. 

A have 
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have been to have gone to trial upon thofe counts to which 
iffuablc pleas were pleaded, and to have taken judgment 
by nil dicit as to the others; in which cafe the venire 
iflues as well for the purpofe of inquiry and of affefling 
damages on the latter as for trial generally on the former. 
By this method no detriment or delay can happen to the 
plaintiff ; but if the practice were otherwife, a defendant 
might be fubje&ed to great hardfhip, where the plaintiff 
comprehended feveral diitindteaufes of adtion in the declar- 
ation; in which cafe, though he were willing to admit the 
caufe of action in fome of the counts, by fuffering judgment 
by default as to thofe, and thereby faving the expence of 
a trial, yet according to what is now contended he would 
be precluded from fo doing by his undertaking to plead 
iffuably to the whole declaration. The contrary however 
is well known. The cafe cited was in replevin, where 
the defendant having made two avowries, and one of them 
being unanfwered, it was fufficient to entitle him to judg- 
ment *, which diftinguifhes it from the prefent cafe. 

Lord Ivenyon C. J. The intereft of the public is never 
better advanced than when we can inculcate by our rules 
the advantage of adling honeftly. The defendant here 
feeks to fet a fide proceedings which have been induced by 
his own fault. An action was brought againft him, and 
not being prepared to anfwer it at the appointed time, he 
applied for the indulgence of further time to plead, which 
the Court granted upon the ufual terms ; which in effedt 
are no jnore than thefe, that he Chou Id bring forward his 
jeal defence, if he had any, at once, and not entangle the 
plaintiff in the mere forms of pleading. The defendant, 
after this undertaking, had the option of denying the whole 
charge, or of letting judgment go by default as to fuch 
Vol. I. F f parts 
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X80I. parts of it as lie was ready to admit, and denying the reft. 

— Inltead of which, for the lake of perverting jullice and 

Cuming 

ogairtfi creating delay and expence, he only pleaded iiTuably to 

SWABLAND. _ .at 1 

lome or the counts, and put in ihnm demurrers to the 
others. This is not a fair compliance with the judged 
order, but a palpable evafion of it ; imd therefore I am 
glad that he has met with his defert *, that the plaintiff has 
{igned judgment as for want of > plea, winch he had a 
right to do. The confluence is, that this rule mull be 
diichargcd with cods. 

Grose J. The mo ft advantageous con ft reel ion of the 
rule for pleading iimably is, that it thould go to the 
whole of the declaration; other wife the object of it will 
be defeated. 

Lawrence J. There is no objection under the terms 
of the rule to the defendant’s letting judgment go by de- 
fault as to fome of the counts which he h difpofed to 
admit, provided he pleads iffuabiy to thofe which he means 
to deny. But he fhnl) not be permitted to evade the rule,^ 
by pretending to give a fpecial anfwer to part which has 
nothing to do with the merits of the cafe. 

Le Blanc J. The obje£l of the rule is to expedite 
juflice, and not to entangle it : and therefore a defendant 
fhall not be fuffered to take advantage of the indulgence 
granted to him in the fir ft inftance merely to create fur- 
ther delay. 

Rule dilcharged with CofFs(a)* 

(a) "Vide Waterfall v, Glude, 3 Term Rrf>. 305. S. P. Put where the de- 
fendant was advifed that there was Tubftantia! grour-d of dcir.umr, the Court 
fet afide judgment finned as fur waul of a pica, on terms. Berry v. AnderJon t 
•} Ttrm 53®. 
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Knight againjl Keyte. 

HE affidavit to hold to bail in this cafe was made by 
the clerk and agent of the plaintiff", (whofe ufu tl place 
of refidence was near Kidder minjhrr in Worcejferjhire ,) and 
dated in exprefs terms, that the defendant was indebted 
to the plaintiff in 210/. for timber fold by him to the 
defendant; and that the defendant had made no tender 
in bank notes (a)> &c. to the plaintiff, or to the deponent 
as his clerk and agent. 

Lambe (lie wed caufe againft a rule for difeharging the 
defendant on common bail, obtained on the ground of the 
incapacity of the agent to fwear to fuch a negative, 
named y, that no tender was made to his principal* He 
anfwered, that it was fufficient that the agent had fworn 
pofitivcly to the f;:ol ; of which he might well have, and 
had in this cafe, ample means of information ; for his 
principal was abroad at the time, and all the bufinefs was 
condudlCd by himffif. The affidavit here is more prccife 
than that in Munro v. Spinks (/■), where an agent of the 
plaintiff refiding abroad only negatived the tender, accord- 
ing to his bdhj\ which was deemed fufficient. 

EfpinajfC) contra, relied upon Smith v. Tyfcn(r ) , where 
it was hoiden, that an affidavit made by the plaintiff’s 
clerk exprefsly negativing a tender in bank notes to the 
plaintiff was bad, becaufe the clerk could not have certain 
knowledge of fuch a negative fa£t not relating to himfelf. 
And there is no reafon here why the plaintiff himfelf re- 

(*) According to the requifition of the flat. 37 Geo. 3. c. 45. 

(*) % Term Rep. 284. (0 *-&>/• & 339 - 

Ff 3 tiding 
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fiding in this country, to whom that fa£t mud be bed 
known, fliould not have joined in the affidavit. 

Per Curiam . There is no ground for fuch an objec- 
tion. There can be no fuch rule, as that an agent cannot 
fwear pofitivcly to the fact of there having been no tender 
to his principal. Suppofe the latter refided in the Fajl 
Indies , and the bufinefs had pafied through the agent’s 
hands alone. The Court cannot tell what means the agent 
may have for fatisfying himfclf of the fa£t : it is enough 
for this purpofo if lit take upon him to fwear pofitive* 
ly (d) to it. 

Rule difeharged. 


(d) Where the plaintiff refides in England it is not enough for the agent 
to negative the tender of the debt in hank notes “ to the bdf of his knvw- 
hdge and bcliif." CjJi v. i,rrv, S Tata Rtf. 52^. 


Friday, 
May Sib. 


Doe on the feveral Demifes of Foquett and 
Others cigciifiji \\ uksljly, Clerk. 


Crofs remaindeig IS was an ejeftment brought for the recovery of 

cannot be ini* A 

plied in a deed ; three undivided fourth parts of certain meffiiages and 

laild^prupcr lands in the feveral parifiies of Arret on > Godjl/ill , and Gat- 

attoij 8 * °however combe in the county of Hants . The declaration contained 

Jh^mMuonof counts on four feveral demifes, iff, of Lancelot Foquctt 

the pa. ties may Jeceafed, laid on the 2d of January 1 704 : 2d, of Richard 
he. Under a 

limitation in a . Foquett the elder, laid on the 2d of January 1708; 2d, of 
marriage fettle- / ^ J ' 0 

m«nt to the ufe Richard Foquctt the younger, laid on the lit of January 

cf all and every , . . _ . . , r t r J J 

the daughter and 1 800 *, which feveral demifes were each of them for three 
to U be h bego°twn, C ’ undivided fourth parts of the premifes in queftion ; and 

ihare and (hare 

alike, equally to be divided between them, and of the heirs of the body and bodies of all and every 
(uch daughter and daughters \ and for default of luch iflue to ihc right i.mu, UC. held that there 
veie no ciofs rejoinders between the cwughitisor their iifue. 
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4thly, on the demife of 'Richard Epquett the younger, for i$oi. 

one undivided fourth part of the premifes, laid on the id 

^ . Doe d, Fo- 

of January rdoo. The defendant having appeared as quet? 

landlord, and pleaded the general iflue, the caufe was Wof***r, 

tried before Ihjtnfon B. at the hid afiizes at Winchefer , 

when a verdicl was found for the plaintiff, fuhjt£l to the 

opinion of the Court on the following cafe* 


By indentures of Icafe and releafe dated the 22d and 
2 1 d of February 1699, made between Lancelot Caiman, 
John Ready and Hejltr his wife, mother of the faid Lance - 
tot Column, of the full part; David Urry the elder, and 
David Urry the younger, of the fecond part; and Mary 
Urry fpinfler, grand-child of the faid David Urry the 
elder, of the third part ; being the fettlement made in 
am (nitration of tlie intended marriage between Lancelot 
Cd man and Mary Urry , the premifes in queftion were 
conveyed by the faid Lancelot Column , John Read, and 
1 lejl er his wile, to David Urry the elder and David Urry 
the younger, their heirs and alligns, to hold to them their 
heirs and uiligns, to the ufe of Lancelot Column and his 
alligns for 99 years, if he (hould fo long live ; remainder 
to the ufe of David Urry the elder and David Urry the 
younger and their heirs, during the liie ot Lancelot Col- 
many in trull to prefeive contingent remainders; remain- 
der to the ufe of Mary Urry for her life ; remainder to the 
ufe of the firlt and other foils of the body of Lancelot Cai- 
man on the body of the faid Mary to be begotten ieverally, 
fueaelfcvely, and refpefii.ely, one after another, in order 
and courfe as they and every of them fhail be in feniority 
of age and priority of birth, and the heirs of the body and 
bodies of all and every fuch foil and foils lawfully ifluing, 
the elder of fuch fou and fons and the heirs of his body 

Ffj ifluinj 
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iffuing being always preferred to take before the younger 
of them, and the heirs of his and their body and bodies 
iffuing ; and for default of fuch iffue, remainder to the ufi 
of all and every the daughter and daughters of the body of 
Lancelot Colman on the body of the fa id Mary lawfully to be 
begotten , fare and Jhare alike, equally to be divided between 
them, and of the heirs of the body and bodies cf all and every 
fuch daughter and daughters lawfully iffuing; and for default 
of fuch iffue, to the ufe of the right heirs of Lancelot Colman 
forever ; and to and for no other ufe, intent* or purpofe 
whalfoever. The marriage took effect, and Lancelot Cai- 
man , who furvived Mary his wife, died intvllate in 174$, 
leaving iffue by his faid wife two fens ami four daughters, 
(viz.) Urry Column (the eMett fon), David Column, Tho- 
maftn (wife of "John Foqueti ), lifer Column , Mary Colman , 
and Ann Colman ^ and no other iffue. Urry Colman, on the 
death of his father Lancelot, entered into pofleffion of the 
premifes as cldeft fon of the faid marriage. David his 
younger brother, and Heflcr Colman, and Ann Column, his 
fillers, died without iffue in his lifetime : and Urry Colman 
having continued in poflellion of the premifes until De- 
cember 1774 then died without iffue*, having by his will 
dated a'rh of May 1 7 72 devifed the premifes to fames 
Worjley, the defend mt\s brother, m fee. t ihomaftn Foquctt 
alfo died in the lifetime of Urry Cdman , leaving iffue two 
fons, viz. Lancelot Foquctt her cldeft fon, and Richard. 
Foquctt, father of the leffbr of the plaintiff, and no other 
iffue. On the death of Urry Colman without iffue in 
1 7 74, James Worjley as devifee of Urry Colman entered 
into pofleffion of two undivided fourth parts of the pre- 
mia's, viz. the two fourth parts which Heflcr Colman and 
Ann Colman would have taken had they furvived XJrry 
Colman; and continued in pofleffion and received and en- 
joyed 
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joyed the rents and profits of the faid two -fourths from 
the death of Urry Colman until 1787, when he died; 
having by his will deviled ail his real eftates to the de- 
fendant in fee. And the defendant on the death of James 
Worfley entered upon, and has fince continued in pofTeflion 
of the two undivided fourths of the premifes, and received 
arid enjoyed the rents and profits thereof; and in Eajier 
term 1703 levied a fine fur couuzance dc droit come ceo, 
&c. for the faid two undivided fourth parts ; the ufe of 
which fine was by an indenture dattd 6th February 1793 
declared to be to himfelf in fee. On the death of Urry 
Cchnuiy Miir* Column entered into po fie 111 on of one un- 
divided fourth part of the premifes, and continued in 
poffffion, and received the rents and profits thereof until 
Jlptii 1 79-t, when file died without ifiuc and unmarried; 
ami on her death the defendant, as devifee of his brother, 
who was devifee of Urry Column, entered into and has 
fimee continued in poiTdlion of the faid undivided fourth 
part of the premifes, and received and enjoyed the rents 
and profits thereof. On the death of Urry Caiman as 
afore fa id, Lancelot Foquett entered into pofleffion of one 
other undivided fourth part of the premifes, and continued 
iu pofleffion, and received and enjoyed the rents and pro- 
fits thereof until 1797, when he died without ifiuc: and 
on his death Richard Coquet t the younger, fon of Thonwfm 
Foquett , and father of the IviTur of the plaintiff, entered 
upon pofleffion of the lad mentioned undivided fourth 
parr, and continued in pofleffion thereof until 1798, 
wh«n he fold and conveyed the fame to the defendant in 
fee by indentures of leafe and rcleafe and common reco- 
very. Richard Foquett , father of the leflbr of the plain* 
tifF, died in 1799, leaving the lefTor of the plaintiff his 
only fon and heir at law. The lcflbr of the plaintiff 
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made an a&ual entry upon the premifes on the 26th of 
December 1800, and was then oufted therefrom by Tho- 
mas Lake , the tenant in poffefiion to defendant, of the 
premifes in queftion, except fuch as are fituate in Gat - 
combe. The queftion for the opinion of the court was. 
Whether the plaintiff were entitled to recover the whole 
or any part of the premifes in queftion, and on which 
of the counts ? 

Sturges, for the leffor of the plaintiff contended, that 
under the limitation, “ to the ufe of all and every the 
u daughter and daughters of the body of L. C., on the 
body of M. to be begotten, (bare and (hare alike, 
i( equally to be divided between them, and of the heirs 
€( of the body and bodies of all and every fuch daughter 
t( and daughters lawfully iffuing; and for default of 
fuch iflue, to the light heirs of L . C.” &c.; the 
daughters took crofs remainders in tail ; and confequently 
that the leflor of the plaintiff, being the only furviving 
iflue of any of thofe daughters, was entitled to the whole 
eftate, except the part which had been fold by his father 
to the defendant. He admitted that crofs remainders 
could not be raifed by implication in a deed, nor even in 
a will between more than two, without fome words to 
(hew fuch an intent : but here he contended that crofs 
remainders were exprcfsly created by neceffary conftruc* 
tion of the words of the fettlemcnt. In Doe v. Waitie - 
ic right («), it was faid that no technical precife form of 
words was neceflbry to raife crofs remainders. JThat 
was a cafe of conftruftion upon a dted, where crofs 
remainders were raifed, though not created in the ufual 
terms of conveyancing : and there ftrefs was laid on the 
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limitation over being} t( in cafe all the children (hould 1801. 
« die without iflue which word it was faid, could 

Doe 4 FV>- 

not be fatisfied without determining that there (hould be ^itt 

a gain ft 

crofs remainders between the children. Now here the Woa«l«y. 
relative word fuch ( a for default of fuch iffue,”) is at 
lead tantamount to the word all\ for it refers to its 
antecedent, “ all and every the daughter and daughters.” 

As the ultimate remainder, therefore, could not take 
effeft till failure of the iflTue of all the daughters, they 
mult take crofs remainders by neceffary con(lru£Hon of 
thofe words, coupled with the prior limitation to the 
heirs of the body and bodies of all and evrry of them. 

The propriety of this conllru£lion is much (lengthened 
by the confideration that the qudlion arifes upon a mar- 
riage fcttlement, where the primary object is to preferve 
the eftate amongft the children of the marriage, fo that 
no part of it (hould go over as long as any of them fur- 
vived. This is fo much the general prefumprion, that in 
all the cafes from that in Dyer, 303. b . pi 49. down to Doe 
d. Tanner v. Dorvell (a), (upon which the defendant is 
fuppofed principally to rely ;) fuch ns Davenport v. 

Oldis (/>), Comber v. Hill (r), Williams v. Brown (d)> Pery 
v. White (c), and Phipard v. Mansfield (f), the Court 
have always diftinguifhed againft raifing crofs remainders 
where the word refpeBive, or fome fynonimous exprellion 
w as ufed in the limitation to the heirs of the bodies of 
the firft takers in common or in joint tenancy. But the 
cafe of Wright v. Holford(g ) is direclly in point for 
coaftruing the words in this fcttlement to create exprefs 

(< j ) 5 Term Rep, 518. (b) 1^.579. (f) %Srra. y 69. 

(</) Ik 956. (*) Coivp 777. (/) lb. 797. 

(f) lb - 

crofs 
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1801. crofs remainders. There the limitation was, in default 

"■ of fons, <( to the ufe of all and every the daughter and 

Poe d. Fo- 

<^uett Cf daughters of P. H. and C. H . to be begotten, and to the 
WofstiY. MV/ of their body and bodies y as tenants in common, &c. 

u and for default of fitch iflue, to the right heir,’’ See. 
There it was contended by Mr. Hargrave for the defend- 
ant, that thofe words not only furnifhed a necejfary impli- 
cation 7, but exprefly created crofs remainders between the 
daughters. That the words, <c for default of fuch iflue,” 
could not be conftrued in any other manner than as 
relative to the iflue of all and every daughter. And the 
Court, in the certificate which was afterwards fent to the 
Chancellor, held, that the daughters muft take crofs 
remainders, bccaufe the limitation over was of the whole 
eftate, “ upon the exprefs contingency of failure of all 
“ and every the daughter and daughters, and the heirs 
of their body and bodies ; and the limitation over on 
<< default of fuch iflue, was to the heir at law.” It is 
probable, therefore, that the court adopted the argument 

f 

of the defendant’s counfcl ; to which no objection was 
made •, while oil the other hand, at the beginning of 
their certificate, they obferve that there are no words 
intimating an intention to limit over the refpeclive (hares of 
the daughters dying without ilfiit •, which Lord Mansfield 
afterwards faid was introduced in order to anfwer the 
cafes of Comber v. Hill and Williams v. Brown , and to 
fatisfy the doubts of Mr. Serjt. Hilly who argued for the 
plaintiff. It is true that that was a cafe of couftru&iou 
upon the words of a will *, but that cannot vary ' the 
queftion; becaufe, if the Court thought that fuch words 
did exprefly create crofs renpunders, the fame word* 
muft neceflarily carry the fame meaning in a deed, fince. 


as 
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as was holden in Doe v. Wainewright , no technical form 
of words is ncccffary to be ufed in a deed for that 
purpofe. 

Eajl for the defendant (aid, that even if the queftion 
had arifrn upon the words of a will, it might be doubtful 
whether crofs remainders could be raifed by implication 
in this cafe; for it was an eftablifhed principle recognized 
in all the books, that as between more than two the gene- 
ral preemption was againft fuch an implication, unlefs 
there were any words ufed from whence the contrary in- 
tent was plainly to be inferred. This was admitted by 
Lord Mansfield in Pkipard v. Mansfield (a), and adopted 
by the Court in Pcry v. White (/>}. And in Miller v* 
Moore [c) } which is referred to by Mr. Juftice Buller in the 
Jaft mentioned cafe as having fettled the rule refpedting 
crofs remainders by implication ; Lord C. J. Lee faid, 

where the devife is to three or more, crofs remainders 
“ cannot be Imiden, unlefs the intent he plain and una~ 
“ voidable, and then the Court may be forced to deter- 
c< mine in favour of ends remainders.” Now here are no 
fuch words ufed from whence crofs remainders have been 
implied in other cafes. The words principally relied on 
are the limitation over being <c in default of finch blue.” 
But in Davenport v. Oldys (J), Lord Hardwicke faid, that 
no cafe could be cited where crofs remainders had been 
adjudged to arife merely on thofe words : and that con- 
firmation was rejected on words of a fimilar import in 
Do&dem. Cock v. Cooper (e). In fome of the cafes, where 
crofs remainders have been raifed by implication on fimi- 
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lar limitations, ftrefs has been laid on the devife being 
of all the lands on which the limitation over was to ope* 
rate, which (hewed the teftator’s intent to be, that the ul- 
timate remainder-man fliould take the whole together, 
and not in parts, as each preceding taker died w ithout 
iffiie. Such were the cafes of Holmes v. Meynel (a) and 
Phipard v. Mansfield (b). In other cafes the limitation over 
was only to take place if all the preceding takers died 
without iffue, which (hewed a like intent : as in the cafe 
cited from Dyer 303. b. pL 49. On a fimilar ground the 
cafe of Wright v. Holford (e), fo principally relied on by 
the plaintiff’s counfel, might be diftinguifhed from the 
prefent, for that was a devife of “ all the teftatrix’s undi- 
“ vided moiety.” But whatever doubt there might have 
been if this w^ere a cafe of conftru&ion upon the words 
of a will, it has been long fettled that crofs remainders 
cannot be implied in a deed. The cafe of Nevell v. Ne- 
well (d) is very ftrong to this purpofe; for there was a 
plain intent to create them which failed for want of drift 
technical words of limitation. That was a feoffment to 
the ufe of one in tail ; remainder to^. S. and J. D . and 
the heirs male of their bodies; and for default of fuch iffue 
of either of them, to the ufe of the furvivor of them having 
iffue male, and to the iffue male of fuch iffue male of their 
body ; remainder over. By this /. S. and J. D. were 
holdtn to have feveral inheritances, and no crofs remain- 
ders in tail, for default of the word heirs. This principle 
was alfo fully edablifhed in Cole v. Levington (e), Tiuifden 
v. Lcclctfi ), and JDoe v. W dine wight ( g } ; in which letter 


(a) 7 '. Ray. 452. 
(f) Coivp. 2 1. 
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Cafe there were exprefs crofs remainders created by proper 
technical words of limitation ; and the only queftion was, 
which of the children they embraced by the application of 
the word furvhdng ? To this purpofe alfo the cafe of Doe 
dun. Tanner v. Dorvell (a) is dire&ly in point. There 
an ellnte in default of appointment was conveyed to the 
ufe of “ all and every the children of B. and the heirs of 
“ their feveral and refpe&ive bodies lawfully iffuing, as 
tenants in common, See. and in default of all fuch iflue 
u to the life of the right heirs of the fettlor.” Lord Kenyan 
there Lid, that if the queftion had arifen on the conftruc- 
tion of a will, the argument that crofs remainders might 
have been implied would have deferved confideration ; 
for the ultimate limitation was given in default of all fuch 
iflue, Sec . ; but that it had been properly admitted that in 
the cafe of a deed crofs remainders could not be implied ; 
and it would be removing the land-marks of real property 
to bring that rule into queftion. And there the Court 
held, that as each child died without iffue, his (hare fell 
info the reverfion. Now here it mu ft be admitted, that 
crofs remainders are not created by proper technical words 
of limitation : then if notwithftanding the want of fuch. 
words they can be faid to be cxprdlcd, it will be difficult 
to fay what is an implication. All the cafes of wills 
which have been referred to as fupporting the conftruc- 
tion of crofs remainders go pointedly upon the ground of 
implication It mud alfo be admitted, that in this cafe by 
the words u (liarc and fliare alike equally to be divided 
•* between them,” See. the daughters took as tenants in 
common ( b ) fevcral eftates of inheritance ( c ) \ and that 

( a ) 5 Term Rep. 518 . 

(/>) Loveacrcs v. Flight , C-surp. 352, Dcnn v. G('-fan % ib. 660. F far v. 
Wig«, Salk 39 z. 

^ ) Co. Litt. 185. a. 
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in tills refpeCt there is no difference between a deed of 
ufes and a common law conveyance (a). Then thofe fe~ 
veral eflates would, by the rules of the common law, 
defeend and revert feverally, unlefs there be a fubfequent 
diftinCt limitation, with proper words of limitation, to 
carry each part over to the other daughters on failure of 
their refpeCtive heirs of the body- Without fuch words, 
however ftrong tnc intent may appear from other limit- 
ations to other petfons, crofs remainders, which are 
conveyances of neweftntes, can only arife, il at all, by im- 
plication. The certificate in Upright v. I h! ford, from 
whence alone the grounds of decifion of the court can be 
cohered, does not profefs to adopt the argument urged 
for the defendant, that crofs remainders were exprefied in 
that cafe *, but on the contrary dates grounds which fhew 
that they were implied. And in the abfencc of any au- 
thority for faying, that fuch was the opinion of the judges 
in that cafe, the Court would not prefume that they had 
adopted a ground of conflruclion unfupportca by former 
authorities, and fubverhve of generally received doQrines; 
and that without affigning any reafons of their own. No 
aid can be derived from the conlideration that this is a 
marriage fettle men! ; for whatever latitude of conflruc- 
tion may be admitted upon marriage articles, or however 
in fome cafes a fettlement may be reformed by order of 
the Court of Chancery with reference to fuch prior articles, 
yet in a court of law the fame rules of conftrudlion mud 
apply to this as every other deed. And befides, here are 
no introductory words limiting the fettlement of the 
eftate to the defendants of the marriage, as long as any 
fliould remain. And the concluding words, though words 


[a) Rig Jen v. Vailier, i Vtf. *56. CoodtUle v. StoLs, I Wilf 341. and 
J)oe v. Morgan , 3 ‘ ftim T\ j>. 765. 


oi 



in the Torty-first Year of GEORGE III* 

of courfe, feem intended to preclude any other eftate be- 
ing raifed by implication, beyond what is pofitively ex- 
prelled. He then intimated, that if the Court entertained 
any doubt on this point, which went to the whole of the 
a&ion, he was prepared to fhew that at lead as to two 
fourths the leffor of the plaintiff was precluded from re- 
covering by the operation of the fine, and the length of 
time which had run* But the Court Lid, they would 
hear the plaintiff's counfel reply on the general ground. 

Sturges in reply maintained, that in the cafe of Wright 
v. HolJ'ord the Court had gone exprefidy upon the dif- 
tincUon of there being no words, fuch as riffotlively, or 
the like, to fever the titles , and that the limitation over 
being in default of all the iffue, as the word fuch here 
imported, the rule of con{lruclio:i laid down as between 
two in favour of crofs remainders fhoulcl prevail : and 
this is fupported by what Lord Ala us field faid in the fub- 
fequent cafe of Pbipard v. Alan sfield. That in the cafe 
of Novell v. Novel! there was no limitation by way of 
crofs remainder to the heirs of the body, as there is here 
by the conltruclion of the words t€ in default of fuch 
<c ifi*? which mean in default of the heirs of the body 
of all and e very fuch daughter. And that in Doe d. Tau* 
tier v. Dowell , the words u fever al and r effective" being 
introduced in the limitation to the heirs of the body of 
the daughters brought that cafe within the dill in <51 ion 
before eftablifhed. That the concluding words in this 
cafe ftiy left the conftru£Hon open to what was before 
expttfied, and that in this cafe crofs remainders were 
before expvefled. 

Lord Kenyon C. J. There is a great diftinftion be- 
tween the cafe of Wright v* Holford and the prefent. 

£ That 
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That was a cafe of conltruclion upon fimilai; words in 
a will, in which crofs remainders may be ratted Jfy im- 
plication ; this is the cafe of a deed in which by the 
pradice of centuries no fuch implication can be railed* 
And it would be of moft dangerous confequence to have 
this point tiifputed, upon which fo many titles mud de- 
pend. It has been often faid that it would have been 
much better for the public if certain technical forms of 
words ufed in deeds of conveyance, the import of which 
is well underftood, had been required to be adhered fc to 
even in the cafe of wills, though the intention of an 
hundred teftators had been thereby defeated ; for by 
degrees fuch words would long 3go have Hid into general 
ufe, and been well known ; and thereby an infinity of 
doubt, litigation, and expence would have been faved. 
However wc can now only lament that it has been other- 
wife fettled in the conftru£tion of wills. But with 
regard to deeds the rule is pofitively fettled, that there 
can be no implication whatever in a deed. It is probable 
that it was intended that no part of the fettled e|tat£ 
fhould go over as long as there were any iflue of the 
marriage remaining * but the parties have not faid fo, 
There are certain words ufed to exp refs fuch an intention 
in deeds, which are well known [a ) : thofe have not 
been adopted in the prefent cafe, but the, frajm:rs‘o£ 
this fettlement have left that intention to .be implied 
from other words, which cannot be done. I will ,no|- 
go through all the cafes ; becaufe they are collected with 
great ability by Mr. Serjt.j^ r ///;bm/ f i# a noxia hii^ 

" 'W***BM*&m in tke^antiniutioij •fWt. 
upon Cook v. Ctrsrdt Sound, 
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edition of Sounder/ Reports (a), to which I refer in gene- 
ral. They eftablHh the propofition I have before laid 
down in refpc& to the conftruQion of deeds, which 
never has been or can be fuffered to be doubted, without 
affe&ing an infinite proportion of the property of thfe 
kingdom, and removing land-marks. 

Grose J. The diftinQion has been long known betweeh 
railing crofs remainders between two, and between more 
than two, even in the cafe of wills ; and in arguing the 
c^fe of Phipard v. Mansfield , 1 held myfelf bound to admit, 
that in the latter cafeuthe preemption was againfl railing 
them by implication, to which I remember that Lord Manf- 
field fully afTcnted at the time. Then in order to diftinguifti 
this from the other cafes, it is argued that here the are 
exprcffed/ But there is a common appropriate mode of 
creating crofs remainders in deeds* and at lead it may be 
faid, that that mode has not been adopted in thisfettlement. 
Then if they have not been expreffed in proper technical 
term*, 0iey can only be taifed, if at all, by implication. 
But to imply crofs remainders in a deed would be 
d:fe$Jy contrary to all the authorities and the fettled 
rule of law. 

LaVvrEnce J. The argument for the leffor of the plain- 
tiff refls principally Upon the cafe of Wright v. Holfori \ 
where, upon a limitation vefjr fimilar to the prefent, croft 
Remainders Were raifed by implication. But that cafe 
hw beeA well diftinguiftied on the general rule cm which 
the argument has turned : for there the queftion arofe on 
tbecoaftn 4f a Wall* m which cife croft ttinainders 
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1801. n^ay be implied, and hpre it arifes on a deed, where they 
V. “7 cannot. That diftin&ion which runs through the cafes 
has not been denied: but it has been argued that the 
Court there held that crofk remainders were eocprefsly 
railed by the words there ufed. That however was not 
faid by the Court; nor indeed did Mr. Hargrave fo much 
argue that there were exprefi limitations of crofs remain- 
ders, as that the teflutrix’s intention to raife them was 
exprcfsly declared. An exprefs declaration of fuch an 
intent might do very well in a will, which would not 
fuflice in a deed. As if a teftator (ay, “ that there dhall 
“ be crofs remainders” between daughters, &c. that 
would be fuflkient to raife them in a will, though it 
would not do in a deed for want of proper words of 
limitation : for in order to raife crofs remainders in a 
deed between the iilue of the firffc takers, there, mud be 
a limitation to the heirs of the body, which is not necef- 
fary in a will. It is faid that this is diftinguilhable from 
the cafe of Doe v. Dorvell , becaufe of the word rejpcBivt 
there introduced in the limitation to the heirs of .the 
bodies of the children. But notwithdanding that word, 
if the intention of (he parties to die deed could have 
prevailed without proper words to convey it, it was as 
plainly to be colleded there as in any of the other cafes 
referred to, in favour of railing crofs remainders; for 
• the remainder over was in default of all the iflue ; which 
was noticed by Lord Kenyon ; and yet it was exprefsLy 
faid by his lordfbip, and fo determined by lhe Court, 
and the contrary not attempted to be argued at the bar, 
that being the cafe of a deed, no fuch implication cciuld 
be made. The cjueftion therefore in thefe cafes ?$ llQt 
Whether the parties to the deed have exprcfsly 1 declared 
their intention to raife crofs remainders *, but, Wh&tlter 
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they have made ufe of fuch words as are nCceffary to 
raife them in a deed ? 

Le Blanc J. The diftin&ion is well fettled, that in 
a deed crofs remainders (hall not beraifed by implication j 
in a will they may. Here, however, it is contended, 
that crofs remainders are exprefsly limited : but I agree 
with my brother Lawrence, that it is not fufiicient in a 
deed, that you may collect fuch an intention of the part 
ties from the words, but crofs remainders mull be 
exprefsly limited by proper words of conveyance. The 
argument urged by the counfel for the lefior of the 
plaintiff rather goes to (hew, that here there is an ex- 
prefs declaration of fuel) an intent, than that there is 
an exprefs limitation of crofs remainders. The cafe of 
Dee v. Dorvell cannot be diftinguifhed in principle from 
the words here ufed ; for whatever the intent might have 
appeared to be, yet being the cafe of a deed, the dif- 
tin&ion was exprefsly taken that crofs remainders could 
not be implied. Therefore here there being no exprefs 
limitation of crofs remainders, the cafe falls within the 
rule eftablilhed by all the authorities, and there mud be 
judgment for the defendant. 

Poftea to the defendant. 
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M'Connell and Varlett againfi Johnston. 


Friday, 
Jlljy Sth. 


J AM BE moved for a rule today proceedings in an Ifoncofthe^ 
aftipn of affumpfif, till fecurlty was given by the witWn^ach of 
plaintiffs for the cofts ; one of them ( Varlett ) being a [he Court! fecu- 
foreigner refiding abroad, and the other a bankrupt in "“ r l b h e e 

cuftody in execution for a debt. But tl | u ’ u i fh t * L ‘ e 

* outer planiufi be 

a foreigner refiding abroad : au«i though the firft-mentioned plaintiff be a bankrupt in execution 
for debt. 

G g 2 The 
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th$ Court dented, the motion in, the, 
one of the plaintiffs being within the j.urifdi( 3 Spn o( 
the Court, and within- r^oh of, its procefs,. and not 
.coming under any of the rules requiring. fecurhy to. be 
given for the cofts (/;). 

(a) In Webb v 7 Term Fep, zr>$, an nncfcrtiiscated bankrupt,* ii 

whofe name an a&ion of trover was biought, (though In rfcality under the 
direction of the afiignees,) was required co give fecurity for. the co<ts;. tord 
Kenyon faying that the Court would not lay it down aa a gen® al rule tha^ 
an uncettificated bankropt muft in all cafes give fuch lecurity ; but that it was 
fair to require It where the aOion was brought for the benefit of the aflignees. 
And in I Tidd's Fntc. 446. a c.ifc is mentioned of Sutton v. Sutton, 'Triu . 
38 Geo. 3. where upon the general ground the Court doubted whether- an un* 
certificated binktupt bringing an action fhpuld be competed to give fccurity 
lor die coils, and ordered It tv florid over dll the following term* 


Barlow againjl Bishop. 

^jpHIS was an aftion by the indorfee of a promiffbry 
note againft the maker, which note was drawn 
payable to one Ann Parry or order, 34 two months after 
date, for 41/. 10/. and by her indorfed to the plaintiff*. 
The fir ft count of the declaration was upon the note, 
to which were added the common money counts. It 
appeared in evidence before Lord Kenyon, at the trial at 
the Jaft Middlefc# fittings, that Ann Parry was & married 
Woman, carrying on trade at Birmingham in Her own 
name with the content of her hufband ; alnd that 'the 
plaintiff, who lived in London, had furniflhed fier with 
goods to the amount of the note, dealing Hc?r ;rl is 

a feme foie. That the plaintiff aftter much dfeliy, 
having preffed for payment* the ; defendant, 'v&th‘ % view 
to ferve Mrs. Parry, gave her the iiotc 

knowledge 
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knowledge of her being married, and with a view that 
flie tfioulcj pay it over to the plaintiff*, ; m order to ftop 
his proceeding againft her, which flic did by indorfing it 
over to hint. A verdift was taken for the plaintiff, 
With lfcatfe t6 the defendant to move the court to enter a 
nonfuit, if they fhould be ot opinion that the plaintiff 
could not recover upon any of the counts, 

Gibbt on a former day obtained a rule nifi for this 
purpofe, on the ground that by the delivery of the note 
to Ann Parry for h^r ufe, it became the property of her 
hulband, and (he cou'd not pifs it away by her own 
indorfcment. And that no confiderat ; on having paffed 
for the note between thcfe parties, nor indeed any con- 
^deration received for it by the defendant, the plaintiff 
could not recover upon cither of the money counts. 

Erjkme and EfpinaJJe now (hewed caufe againft the 
rule ; and admitting that by the delivery of the note tp 
the wife for her ufe, the property veiled in the hulband; 
they contended, firft, that as (lie carried on trade in her 
own name with her hufband’s confent, all acts done by 
her in the couxfe of fuch trade muft be taken to be with 
the knowledge and confent of her hufband ; and he hav- 
ing permitted her to indorfc the note in queftion, it in 
effe£t became his own indorfemcnt. But fecondiy, if 
the property in the note could not p ifs by her indorfe- 
ment, though made with her hufband’s confent, then as 
the defjmd^nt jenew that (he was a married woman, and 
fhat'the ohjeft of making the note payable to her 
that (he rpight indorfc it to the plaintiff, which by law 
was a nullity ; it is the fame in legal as if the note 
were either mfe payatye t0 f fi£litiou» perfon* in which 
Gg 3 cafe 
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cafe it became payable to bearer, as in Gibfon v..MUtet(ai)\ 
or as if it were made payable to the plaintiff himfdf,: for 
whofe ufe it was exprefsly given. Perhaps too, under 
the fpecial circiimftances of the cafe, the giving this 
note may be confidered as evidence under the money 
Counts of the defendant's having received fo much money 
for the ufe of the plaintiff in payment of his demand 
upon Ann Parry ; or, as in Fenner v. Mean (/>), it 
amounts to an agreement by the defendant, to hold fo 
much money for the ufe of the perfon to whom Ann 
Parry herfelf fhould indorfe the note. 

Lord Kenyon C. J. I faved the point at the trial, not 
from any doubt entertained by myfelf at the time, but to 
give an opportunity to the plaintiff's counfcl to fee if there 
were any ground upon which the action could be fuftained: 
but none has been or can be dated. It is clear that the 
delivery of the note to the wife veiled the intereft in her 
hufband ; and as he permitted her to carry on trade on 
her own account, and this was a tranfaclion in the courfe 
of that trade, if fhe had in-dorfed the note in the name of 
her hufband, I am net prepared to fay that that would not 
have availed ; as many afts of this nature may be done by 
a power of attorney ; and the jury might have prefumed 
what was neceflary in favour of an authority from her 
hufband for this purpofe. But the indorfement being in 
her own name, it is quite impoffible to fay that fhe could 
pafs away the intereft of her hufband by it. And this is. 
not like a note payable to the order of a fi£litioufc perfon 
to whom no intereft can pafs ; but here the intereft pafied 
to the hufband. Neither is there any colour for faying 

(a) 3 Term Rep. 481. afH;raed In Dom . Proc, 1 H \ Blac . 569— 623. 

(£) % Blac. 1169 . 


that 
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that tfitfplaintHF caw recover upon the mofley wants. - No 
tnoney pafled' between thefe parties* in Fenner V. Mears 
there was anexprefs agreement t© pay the money to any 
perfon to whom the bond (hould be afligned ; it does not 
therefore bear upon the prefcnt cafe. ■ 

Per Curiam , Rule abfolate for entering anonfuit. 

Allen again ft Keeves. Fruty, 

6 J May 8 th. 

^jpHIS was an action brought againft the drawer of a a draft on • 
bill of exchange payable to bearer for 20/., bearing tltcd* Ind de+ 
date the 18th day of the month. It appeared in evidence {hedsfyofthe 
before Lord Kenyon at the trial at Guild half that the bill fntendedto ^” 04 
(which was a common banker's check) was in f*£fc drawn ufeiiulUhatday, 

x 1 require* to be 

on the 14th preceding, though bearing date four days Jumped by the 
afterwards, and was thus poll dated, becaufe it was not f. 25. 
intended that it (hould be prefented for payment till the 
1 8th: whereupon it was objected that in effedt this was a 
bill payable four days after date, and therefore ought to 
have been upon a (lamp; otherwife the ftamp-a£l would 
be entirely evaded, by drawing bills of the date on which 
they were intended to be payable. Lord Kenyon inclined 
to this opinion ; but permitted a verdidt to be taken for 
the plaintiff, with liberty to the defendant to move the 
court tp enter a nonfuit, if upon examination of the a£fc 
of parliament the objection appeared to be well founded. 

The flat. 31 Geo . 3. c. 25. impofes a certain duty (in- 
creafed by the (tat. 37 Geo. 3. c* go.) upon any bill ; of 
excharigej draft* or order for t,h$ payment of money on 
demand, and fo much where payable otherwife than on 
demand; with a provifo f/4.) to exempt any draft or 

G g 4 order 


415 





GASES in EASTER TERM 


I&Q&* order far the payment of money to the bearer oa demand 
v- tearing date on or before the day on which the famejhall he 


***** " 
*t** n A tjfued) 
^ai m. 


Gibbs haying obtained a rule nifi for entering 4 noa* 
fuitj 

*The Attorney •General and Wigky {hewed caufe, faying^ 
that as no ufe was intended to be or could be made of the 
draft till the x8th, when it was payable, it was the fame 
$s if it had not been iflued till that day. But 

Lord Kenyon C. J. after looking at the a £, faid, that 
f:he cafe was too clear for argument: the manner in 
which the claufc of exemption was worded e*prefsly ex* 
eluded this cafe. 

Per Curiam, Rule abfolute for entering a ncuifuit* 


M c Clu$:e again# Dunklin, Knight. 


Jn *n sftion on I N aflumpfit Qn a judgment recovered in Ireland, in 
wted^on* I'b'mi Michael mai term x 77 7, the declaration fet forth a bond 


•yered on a bontj 
iptcreft may be 
recovered in <Ja- 
^r^ges beyond 
|We penairy of 
fhp jtond* 


given by the defendant to the plaintiff, dated the iff of 
July 1777, for 653/. 10s. (reduced to Enghfb money ) \ 
a judgment recovered thereon as above mentioned, witty 
cofls and damages i/. 19/., and a revival of fuch judg^ 
m§nt by feire faejas ip Eajler term 1794 ; in con fide ration 
whereof the defendant promifed to pay the faid feveraj 
fums, &c. The plaintiff alfo declared on the common 
pounts. The defendant pleaded pon affumpfiit. And ajf 
jtye trial tyefpfc Lord nyn C. J. at the fittings after lafi|f 

terpr f 
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term, -the ptamtiff obtained averdifl' for 75a A - I jt: <xd* % ~ 
whichineluded inhere ft upon the judgment* 

Upon a rule to (hew caufc why the verdift (hbuld not 
be reduced to the fum of 655/. 9/. 9*/., which was the 
amount of the penalty of the bond" ind the cbfts, &c. the 
the foie quetiion was, Whether the plaintiff were entitled 
to recover intereft on the judgment beyond the pcnsSty of 
she bond, and colls of the judgment ? 

Gibbs ftiewcd caufe, and contended that the fum reco- 
vered by the judgment (jPiftituted a new debt; and 
therefore though in an a£lion on the bond itfelf intereft 
could not havp been recovered beyond the penalty, yet 
after the judgment the bond debt became merged in an- 
other fecurity, on which intereft might by law accrue 
without any fuch limitation* 

Burroughs in fupport of the rule, faid, that this being 
the cafe of a foreign judgment, the do£lrine of merger did 
jioi apply ; for it was no more than evidence of the 
debt (4*)* a n d of no higher nature than the bond itfelf. 
The Court therefore were not precluded from referring 
back to the original fecurity on which the judgment was 
founded ; alj which appeared upon the face of the declar- 
ation : and if according to the legal effect of that original 
fecurity intereft could not be recovered beyond a certain 
amount, the plaintiff ought not to be permitted to recover 
tnore in a different form of a£tion for the fame debt. Ta 
fhew that intereft could not be recovered beyond the 
penalty of the bond, he referred to Bromley v. Go 6 dere\V) % 

(f) Walk# find ftbtri efignee* cf Bean w. ]Vitter t f>av£. i. and th« 

tjierc cited. 
lAtk.if 

Ten 


m s 


M e Ct 94t% 

*t**A , 
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TtVu V. Tbf Earl of VfcnMton (a), Knight h.- Idtieltnri (b), 
and Wilde v. Ctarhfon ^). 

Lord Kenyon C. J. If this had been an action bn the 
bond, the obje&ion would have holden good •, but after 
judgment recovered, tranfit in reni judicatam ; the nature 
of the demand is altered : and this being an nftion on the 
judgment, it was competent to the jury to allow inrerefl 
to the amount of what was due. In this refpeft I fee no 
difference between a foreign Judgment, and a judgment in 
a court of record here. 

Per Curiam, Rule difeharged. 

(<2) 3 Brown Ch. Kep, 459. (/>) lb. 496. 

(r) 6 Term Rep. 30 j. which over-ruled Ld. LonJJale v. Church , 2 'Perm 
Rep. jS8. 

"The King againjt The Inhabitants of Lil- 
lington. 

A certificate di- W O juftices removed William Leefoti , Sural: his wife, 
rift^of A. or any and their children by name, from the pariffi of St 
op c^I rc 1 up 0 rT d i - Michael in the city of Coventry to the parifh of Lillington 
SM.thJEir 5n thc count y of Warvmh. The feffions on appeal con- 
is aifo m c. By firmed the order of removal, fubiett to the opinion of this 

the ftat. 8 & J 1 

3. c. jo. Court on the following cafe. 

ifuch certificate 
ured not be <ii- 

re&ed to any _ 

particular parifh. The pauper was born in the panffi of Lillington in the 
county of IVarivlcl, where his parents were legally fettled. 
In 1751, when the pauper was very young, his father ob- 
tained a certificate from the parilh officers of Lillington, 
whereby they acknowledged the pauper’s father and mo- 
ther 
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theT-and the pauper to he their inhabitants legally fettled 
in the faid pari(h ; and the faid certificate was directed 
as follows, (viz.) <c To the churchwardens and overfeers 
u of the poor of the parifli of Hdfy Trinity , or any other 
u parifb, in the city and county of Coventry ” The pau- 
per’s father and mother brought the pauper with them 
and the certificate to Conentry y and delivered the certifi- 
cate to the parifli officers of St . Jehu the Baptijl in the faid 
city. When the pauper was about eight years of age, he 
was bound an apprentice to J, S. of St, John the Baptjl 
for the term of eight years, and ferved his matter accord- 
ingly in the faid parifli, and hath done no other a£l to 
gain a fettlement. The counfel for Lillington objected to 
the validity of the certificate, infilling that the fame was 
not valid by rcafon of the uncertainty of the direction. 
But the court of quarter feffions were of opinion the fame 
was a valid certificate. 

Gibbs } Reader , and B . Morris , in fupport of the order 
of feffions, after ftating the queftion to be, whether it were 
lieceffiry to the validity of a certificate that it fliould be 
directed to that parifli to which it was delivered, and un- 
der which the paupers were received and permitted to 
dwell there, were flopped by 

Lord Kenyon C. J., who obferved, that it was a fettled 
point tl}at a certificate need not be directed to the particu- 
lar parifli to which it was delivered. That the only diftum 
to the contrary was a loofc expreflion of his own in the 
Cafe of The King v. Wyinondham (a), which the principal 

(a) C'Term Ref>t 5*52. Flis lord/hip moll frankly and oblig’ngly took the 
inaccuracy of exrvreffion upon himfelf, in exoneration of the reporters, who 
might probably from inadvertence Iuyc ufed a word which carries his opinion 
.further than he in'ended, 

queftion 
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4 p*e&|o» intj^e cafe;did not, call for* Sq far what was 
faid was right, that a certificate was not a transferable 
rii men t from one parifh to another ; for then it would' 
operate a* 4. licence for vagrancy, \ that is, after it has 
performed its office in one parifh, it cannot be taken to 
another for the fame purpofe ; and fo from parifh to 
parifh as often as the certificated perfon (hall choofe to 
remove himfelf. 


The Stormy General and Clarke for the appellants con- 
tended, that the opinion alluded to, though contrary to 
the cafe of Rep v. St. Nicholas , Harwich (0), was founded 
in reafon and convenience; and the reafon given by 
Wright J. for the decifion in that cafe, viz. that it is an 
acknowledgment by the certifying parifh that the party 
named in the certificate is their parifhioner, which is con- 
clufive agaioft. them as to all the world, was certainly ill 
founded, and had been fince over-ruled (£). That the 
certificate in queftion muft be taken either to have been 
dire&ed to the parifh of the Holy Trinity , or not directed 
at all; and in either cafe it would operate as a licence for 
vagrancy, if by delivery to a parifh not named it could 
have any effeft ; for the party to whom it is given need 
not produce it to the officers of the parifh into which he 
went till he was about to be removed ; and then he might 
carry it into whatever other parifh he pleafed. It would 
alfo open a door to collufion between pariflies; for after 
the death of a pauper, who alone could in moft cafes 
prove the delivery, it might be handed over from one 
parifh to another as the occafion required, and nothing 

(*) jforr. S..C. 171, 

(*) Vide *• v - Bftoy/jdt, BurK fc. C t 381. Jt. ▼; LubltnUniy 4 ?erm 
ftp. iju ini ithcr Y&‘iT 


would 
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would appear upon the fai& of it to fhew that it was not 
granted to the particular jpSrifli by wliOm it Was produced, 
Who might prove it by a Wltnefs who had takert it OUt of 
the parifh chcft, ignorant of the crrcuttt fiances tinder 
which it had been placed there. 


i8oi. 


TbeKtv# 

The Inhabitant* 
of LrifcwW- 
T4N. 


Grose J. The aft of the 8^9 Jf r . 3. c. 30 , upon 
which alone the queftion turn9, does not require that the 
certificate lhould be directed to any particular pariftu 
And in the cafe alluded to of St. Nicholas , Harwich , it 
was exprefsly determined, not only that no fuch direftion 
was neccflary, but that even a mifdireftion would not 
avoid the certificate. 


Le Blanc J. The cafe of St. Nicholas , Harwich , hat 
fettled the point. And the expreffion made ufe of by- 
Lord Kenyon in R . v* JVymondham mull be taken with re- 
ference to the particular point then in judgment, beyond 
which it cannot be fupported. 

Per Curiam, Both Orders confirmed ( 0 )* 

(*) The delivery of the certificate gives it operation. R. v. W'cnfoy, 
5 Term Ref. 1 54. 


Doe on the Demife of Bradshaw agafajt satwitj, 
IWman. ^ 9th * 

'T'.lftS was an ejcflment for two mefluage?, two dwell* Fjfftment wHI 
ing-Koufes, and two Unmerits • And after verdift mctftzgt and 

tenement. 

iaw^ moyed inarreft of judgment, bccaufe of the un- 
eertainty of the latter defeription ; whigh> though it was 

holdea 
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1801 • holden to be welt enough in Doe v. Denton y(n), yet that 

^ ^ “ cafe pafied by furprife and was not law, being contrary 

B« At>ftx aw to adjudged cafes; viz. Goodtitle v. Walton (£), and 

agalnfi ^ 

Plowman* Gc'/dright v. rlood (c ) w And after hearing 

Mitigcty againft the rule, 

The Court , upon a review of the precedents, made the 

Rule abfolute to arrcfl 
the Judgment. 

f <0 l Term Rep. 11. and vide Cotthigham v. King, 1 Burr . 625- Eje6V- 
rnent for mefTuages, land?, Sc c. in Ireland with the tow: and tenement of B, 
and held well after verdift $ as fuch denominations of land might be known 
there • 

(£) 2 Sfra. S34. 

(c) 3 JVdJ. 2,3. See alfo Pr>pham % 197. March> 96. and feveral cafes 
where an ejettment for a mefluage or tenement was alfo holden bad after 
verdifl. Ncy. 86. 3 Mod, 238. 1 Sid. 295. 1 Ld . Ray. jyt. and 
Qto, Barnett 173. 

I%7zih. Brudenell and Brooks againjl Elwes and Others, 

^imment binder B Y artIdeS ° f S * reCmCnt » dated thc l6th of J 73°> 

a marriage fet- made previous to and in contemplation of the mar- 

tlemcnt unto and 

among all or any mge of Jernlngham Chevely with Louifa Mary Jatnineau t 

children of the marriage for fuch efla’es as the hufband and wife, or the fnr-v]n<or of them, fliould 
from time to time, either with or without power of revocation, diredf, l>mir, or appoint, may be 
executed by thc furvivor, after a joint appointment referving to them and the furvivor a power of 
revocation and appointment. But under fuch power, if the fecond appointment be to thc daugh- 
ter of thc marriage for life, remainder to thc elded (on for life, remainder to truttees to preferve 
contingent remainders, remainder to the firftand other Tons in tail, Sec. remainder to the daughter 
in fee, all the limitation, fublrquent to that to the cldcft fon for life aie void, as being an excefs 
beyond the power 5 and the ultimate remainder dependant upon fuch intermediate limitations, 
though made in favour of one of the objects ot the pow^r, is alfo void ; and ft all not be acce- 
lerated by the event of fuch void intermediate limitations not having taken tft'edl, lor want 
ofiifue male of the eh eft fon, &c. to whom the appointment was made. For an appoint- 
ment not good in its creation will not become ft> by fubfequent circum. larn.es. And fuch an 
appointment, being by deed, cannot be conltrucd <yp,ct y lo as to give the io:.a eiiates uil, as per- 
r4 >aps might have been the cafe if the appointment had been by will. 

John 
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John Cheveley .t^efatHer and Jernitigham tCheveley cove* l Boj , 
nanted with John and Ifaac Jamineau (trufteea therein ‘ 

BiCDKNFLl 

named) and their heirs, &c r that they would, within fix 
months after the marriage, convey and afTure the manor of 
Garlands and certain other lands in Effcx therein men- 
tioned, to the ufe of Jernitigham Cheveley for life, remain- 
der to Louifa Alary for life, remainder to the truftees and 
their heirs, upon truft to convey and afTure all or any part 
thereof unto and among all or any the child or children 
of the body of Jernitigham Cheveley on the body of Louifa 
Alary to be begotten, in fuch parts and proportions, and 
for fuch diate and eftates, and with and under fuch 
charges, provifocs, conditions, and limitations as Jer - 
ningham Cheveley and Loin fa Mary or the furvivor cf them 
fhould from time to time by any deed or writing, either 
with or without power of revocation, to be by him, her, 
or them duly figned and fealed in the prefence of three 
or more credible witnefles, or by his or her lafl will in 
writing teftified in manner aforefaid, diredl, limit, or ap- 
point And in default of fuch appointment, to the ufc 
of the firft and other fons of the body of Jernitigham 
Cheveley on the body of Louifa Alary Jamineau in tail male 
fucceiTively ; remainder to truflees upon divers trufts, 

(which are fince become incapable of taking effect ;) re- 
mainder to the right heirs of Jernitigham Cheveley for 
ever. The marriage took efTed : and by indentures of 
leafe and releafe of the 20th and 21ft of September 176%, settlement* 
made between Jernitigham Cheveley and Louifa Mary his 
wife eff the one part, and Ifaac Jamineau (the furviving 
trhftec) on the other part, reciting the faid articles, ind 
that there was iffue of the marriage then 4 iving two fons, 
namely, Jamineau and Jernitigham Cheveley arid a daugh- 
ter Jane Cheveley , all of whom had refpe&iyely attained 
*9 the 
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tlife ftgfe of 21 years; Jerningham Chcveley thfc defer (hi# 
father John Chevtlty being dead) granted and conveyed 
unto Ifdac Jamineau and his heirs the manor of Gntftmds 
and other lands mentioned in the articles, to the ufe of 
him the faid J C. the elder for life ; remainder to the 
ufe of X. M . his wife for life, by way of jointure; re- 
mainder to the ufe of all or any the child or children of 
the body of J. C. the elder on the body of Louifa his wife 
lawfully begotten and to be brgotten, in fuch parts or 
proportions, and for fuch eftate and eftates, and with and 
under fuch charges, provifions, conditions, and limit- 
ations, as J . C. the elder and L . M> liis wife, or the fur- 
vhor of thetrty fhould from time to time by any deed or 
‘writing, either with or without a power of revocation^ 
to be by him, her, or them duly figned and fealed in the 
prefence of three or more credible witnefles, or by his or 
her laft will in writing teftified in manner aforefaid* 
d:re£, limit, or appoint. And in default of fuch ap- 
pointment, then (in ftri£l fettlement) to the ufe of the 
firft and other fons of the marriage fucceffively* in tail 
male; and in default of fuch ifiue, to the ufe of the 
fet tier’s right heirs. By indenture d«&pd the 22d of 
September 1768, duly executed by Jerningham Chevelcy 
the elder and Louifa Mary his wife of the one part, and 
Jetmnghdtn CheVeley the younger and Jane Cheve/ey of 
the other part, reciting the faid articles and indentures 
of leafe and releafe, and that j C. the elder and L . Mi 
his wife were defirous of making fome provifion for 
Jane CheveUy their daughter, and alfo for Jemingbani 
CheQeley the younger, they the faid Jerninghdm Cheveley 
and Louifa Mary his wife, by virtue of the power anH 
authority referved to them by the articles of agreement 
and indentures, dire&cd, limited) and appointed unto 

and 



x n th & & st "Year ofXJEORGE III. 


4 45 


and to theoife of Jane Cbeveley 9 her heirs andaffigns for 
cverj the remfion in fee expectant upon and to take 
poflcIBon after the deceafe of Jerningham Che~ 
weley the elder and Lou fa Mary his wife, of and in the 
manor of Garlands , &c. upon truft, by demife or mort- 
gage, &c. to raife iooo /. for the benefit of Jerninghayi 
Cbeveley the younger. In which deed there was a provifo, 
that it (houhl be lawful for Jerningham Cbeveley the elder 
and Louifa Mary his wife, and the furvivor of them, from 
time to time, or at any time or times during the lives of 
them or the furvivor of them, by any deed or inltrument 
in writing, with or without power of revocation, feaied 
and delivered by them or the furvivor of them, and 
in the prefence of and attefted by two or more cre- 
dible witnclles, (but fubjeft and without prejudice to the 
railing of the faid iooo/.) to revoke, alter, annul, or 
make void the fa id limitation or appointment thereby 
made to or in favour of the faid Jane Cbeveley , her heirs 
and afiigns as aforefaid ; and by the fame deed or inltru- 
merit in writing, or by any other fuch like deed or inllru- 
merit in writing, to be by them the faid J . C. the elder 
and L . M his wife, or the furvivor of them, feaied and 
delivered in the prefence of and attefted by the like num- 
ber of witnefTes, to direct, limit, and appoint all or any 
of the hereditaments and premiles fo thereby directed, 
limited, and appointed, unto or amongft all or any of 
the child or children of the body of J . C. the elder, on 
the body of L . M* his wife begotten, in fuch parts and 
proportions, apd lor .fuch eftate and eftates, and with 
and under fuch. charges, provifoes, and limitations over, 
(but fuph limitations oyer to be for the benefit of fonie 
or^ane ^f the children;) as they the faid J. C. the elder 
and his vvjfe, .oj L ,xjjc furvivor cf them, fho^Jd 
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frofti time to tune direfl, limit, or appoint. The faid 
tooo/., provided for Jerningham Cheveley the younger 
by -the laft mentioned indenture, was foon afterwards 
raifed by Jane Cheveley by a mortgage of her reverlion of 
the manor, &c. ; and before any other deed of revocation 
or appointment had been executed Jerningham Cheveley 
the elder died, in the life time of his wife, and without 
having had any other children. After his death, by 
indenture' tripartite of the 29th of March 1773, pro- 
perly executed by Low fa Alary Cheveley his widow of 
the fir ft part, and Jamineau Cheveley , Jerningham Che - 
velry , and Jane Cheveley , her laid three Children of the 
fecond part, and certain truftees of the third part ; recit- 
ing the feveral inltruments before mentioned, and that 
Jerningham Cheveley the elder was frnce dead inteftatc, 
and without having made any further or other dire&ion, 
limitation, or appointment with Lcttifa Alary his wife, 
See, (he the faid Louifa Mary Cheveley , by virtue of the 
power referved to her by the indenture of the 22d of 
September 1768, and in execution of the fame, djd revoke 
and make void the direftion, limitation, and appoint- 
ment in and by the faid indenture made by her and her 
deceafed hufband in favour of Jane Cheveley , her heirs 
and afligns, (but without prejudice to the payment 
and fecurity of the faid 1000 A in favour of Jerningham 
Cheveley) \ and it was thereby further witnefled, that in 
order to the making a new and other direction, limitation, 
and appointment of and concerning the reverfion in fee, 
as well of the manor of Garlands and lands before men- 
tioned, (fubje& as without prejudice as aforefafd,) as 
alfo of certain other eftates therein mentioned, the faid 
Lcuifa Mary Cheveley , by virtue of the power and autho- 
rity to her as fuch furvivor referved by the indenture of 
8 the 
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the 22d September 1768, and in execution thereof, did, 
after appointing the reverfion in fee expe&ant upon her 
death of and in other parts of the premifes in the faid 
articles and indentures mentioned to her fons Jamtneau 
and Jerningham, and her daughter Jane Cheveley, and 
their iflue, in manner therein mentioned, diredt, limit, 
and appoint the reverfion in fee expedlant upon her 
deceafe, in the manor of Garlands , &c. to the ufe of 
Jane Cheveley and her afligns for life, fans wade; with 
a provifo that it fhould be lawful for Jane Cheveley 9 
when (lie fliould be in the adlual pofleffiori of the pre- 
mifes for life, by demife, leafe, or mortgage of the pre- 
mifes for any term of years, to raife thereout 1000 4 
to be payable after her deceafe to fuch perfon or perfons, 
and in fuch manner and form, as (he by deed or will 
(hould direct or appoint ; and fubjed to fuch direction 
or appointment, (if any fuch there (hould be,) from and 
after her deceafe, to the ufe of Jamineatt Cheveley for 
life, fans wafte; remainder to truftees to preferve con- 
tingent temainders ; remainder to his firft and other 
fons in tail male fucceflively ; remainder to Jerningham 
Cheveley the younger for life, fans wafte ; remainder to 
truftees, &c. remainder to his firft and other fons in 
tail male fucceflively; remainder to the ufe of Jane Che- 
veley in fee. And by the faid indenture there is a full 
power of revocation and new appointment referved to 
Louifa Mary Cheveley . But before any fuch further deed 
was executed, viz. on the 17th of March 1776, (he died; 
leaving her three children all furvivirig. Jamtneau and 
Jerningham Cheveley the younger are both fince dead, 
without having had any iflue male 5 and Jane Cheveley 
is alfo dead : and Jamtneau Cheveley furvived his brother 
H h 2 and 
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and fitter ; and the aforefiiid June Cheveley before her death 
made her will, duly executed and attetted to pafs real 
eftates; whereby after reciting that the was entitled for 
her life, and alfo to the reverfion or remainder in fee to 
the manor of Garlands , &c. (he gave and devifed her 
aforefaki reverfion in fee, and all and fingular her eflate 
and interefl whatsoever in the faid manor and heredi- 
taments, unto and to the ufe of the plaintiffs G. B. Brtt- 
cenell , G. BvcJcs , and Elizabeth Morley , (which lad is 
frnce dead ) and their heirs, upon certain trufts in her 
will mentioned : and die died without revoking or alter- 
ing her faid will. Soon after her death the plaintiffs, the 
furviving devlfces in trull under her will, contracted 
with the defendant likves for the file of the manor and 
premifes $ but he afterwards objecting to the title of the 
iTultecs, they inlLituted a iuit in Chancery againtt him and 
ethers, for the purpofe of compelling him to complete 
his purchafe ; which coming on to be heard before the 
Lord Chancellor on the 6th of Augujl 1800, his Lordfhip 
<iire£lcd the above cafe to be made for the opinion of 
tins court upon the following quettions ; viz. Whether 
the deed of appointment of the 22d of September 1768, 
which was executed by Jcrnitighnm Cheveley the elder 
and Lotiifu Mary his wife jointly, were, as to the eflate 
thereby appointed to Jane Cheveley , well revoked by the 
lubLijuent deed of revocation and appointment of the 
2i;th of March 1773, executed by Louifa Mary Cheveley 
•alone ? and if the fame were well revoked thereby, whe- 
ther Jane Cheveley took under the laft mentioned deed 
of appointment any and what eflate in the manor of 
Garlands , and the other premifes in queltion, which file 
had power to tlifpofe of by will. 


Adam 
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Adam for the plaintiffs, i ft. The deed of 1773 was 
not a good revocation of the deed of appointment of. the 
22 A September 17 '8, not being made in conformity to 
or confident with the articles of 1730, from whence the 
power moved. By thofe articles a power of appointment 
unto and among all or any of the children of the mar- 
riage, with or without a power of revocation, was given 
to the hulhand and wife or the furvivor of them y to be 
exercifed from time to time by him , Zvr, or them. The 
words indeed are general, but the meaning evidently 
was, that if the hufbind or wife alone appointed, he or 
(he alone might revoke their own appointment ; but if 
both appointed, the revocation could only be by both : 
in other words, the fame authority which made was 
n rpiired to revoke the appointm-nt. The reaion of this 
is evident \ for it would have been nugatory to give a 
power of appointing jointly, if cither jingly could revoke 
the add : nor would it be rc.ifnnahlc that cither might 
undo what both had determined to be the mod proper 
method, of providing fur their family. Then the huf- 
band and wife having made a joint appointment by the 
deed of 1768, it was not competent for the wife after 
his death to revoke it and make a new appointment. 
Nor was it in their powe r by the deed of 1768 to referve 
a power of * vocation to the furvivor of them larger than 
the articles ::nd fettlement allowed 9 or if lb reierved, 
would it be valid*. By the deed of appointment of 1768 
Jane Chcveley the daughter took a veiled remainder in 
fee after the determination of the life ellates of her pa- 
rents. But 2dly, If that deed were well revoked by the 
dei d of 1773, Jane Chcveley Rill took a veiled remainder 
is ice and r ii, which pa/IVd by her will to the plaintiffs. 
He ad 0 ::»■<- d that tj.dHs the Cafe of J ) r. d. ihe Duke of 

11 h ^ Jfk v: a /hire 


• 44 ? 

i8of. 


« u Dism, 
a gain fi 
El wt $, 



45 ® 


CASES m EASTER TERM 


i8ot. 


Brudcnell 
againfl 
Z iwis, 


DevonJIjire v. Cavettdi/h ( 0 ) would fupport an appointment 
to the grandchildren, it was impoflible to contend that 
the power here given enabled the hufband or wife to 
make an appointment to any other than the children of 
the marriage. (Arid the Court intimating a decided opinion 
that the power could not other wife be executed than 
among the children, he abandoned that point) (i). But 
he contended, that though the execution of the power 
were void as to the cxccfs, yet the fubftquent limitation 
over to one who was an object of the power would be 
good, as in Crotnpe v. Barrow (c) \ inafmuch as there 
were no children of Jamineau or Jemingham Cheveley , 
the foils, to whom eflatcs for life were limited, with 
remainders to their firft and other fons in tail male; in 
default of which iflue the remainder -over in fee was 
limited to Jane Cheveley . [Lord Kenyon C. J. Did not 
that cafe go upon the ground of its being an appointment 
upon a contingency with 2 double afpect ; and therefore 
that the contingency which went beyond the power not 
having happened, it fhould not (land in the way of thofc 
who might take under the appointment in the event 
which happened, and who were within the power?] 
Admitting that di(lin£tion, dill the appointment here 
may hold good by giving the fons eftates in tail male, 
by the doctrine of Cy pres , in order to carry into effedt 
the general intent ; as in Chapman v. Brown (J), Pitt v. 
Jackfon (<?), and Robinfon v. Hardcajlle ( f ). Here the ge- 

(tf) Hil. 2i Gcs. 3. B R, cited in 4 Term 'Rep, 741. 

(&) Vide Alexander v. Alexander, 2 Vej. 640. and other cafes referred to 
in this report. 

(0 4 VtJ jun. 6Sl. ( d ) 3 Burr, 1626. 

(r) 2 EiO.Ch, CaJ 51. (/) 2 Term Rep. 241. and 781. 

neral 
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neral intent was to give the funs eftates for life, and the 
daughter Jane Cheveley the remainder in fee ; and the 
particular intent was to give intermediate eltates tail to 
perfons \^ho were not within the fcope of the power, 
namely, the male defeendants of the funs: therefore the 
only method by which the particular intent can be molt 
nearly effectuated confident with the general intent is, 
by giving the two Tons fuccellivc til ate s in tail male, 
with remainder in fee to the daughter. [Lord Kenyon 
C. J. The doctrine of Cy pres goes to the utmeit verge 
of the law, even in the conllriuStion cf wills; and we 
mult take care that it does not run wild- But it has 
never been applied to the conitrultion of deeds. The 
cafes cited were questions upon wills. Perhaps no 
perfon has carried the dodlrine further than I did when 
Maher of the Rolls, fitting for the Lord Chancellor, in 
the cafe ol Pitt v. Jackfon . That alfo was the cafe of 
an appointment by will: and I know that great judges 
entertained confiderabie fcruples at the time concerning 
that detufion. It went indeed to the out fide of the rules 
of conltrudion ; yet Itill I do not think it was wrong. “t 
At any rate then this cafe is diftinguifhable from all the 
rell; inafmuch as the appointment of 1773 was made 
by a deed to which all the parties, being of full age, 
who were enabled to take under the power, and alone 
interefted in it, were parties: their confent therefore 
will aid the execution of it in this manner ; and it is not 
now competent to other parties to objqcSt to it. 

Conjl contra. Firll, It is now (a) clear that the wife 
after her hufband’s death had a power to revoke the for- 

(a) Loro Kenyon in the courfe of the argument had exprefled a flrong opi- 
n’un to ihii effedt, which he afterwards repeated. 
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mcr joint appointment; fuch power is exprefsly referyed 
to the furvivor of the hulband and wife by the original 
articles and fcttlement. It is alfo clear, that under a 
power of appointment to children, grandchildren or other 
descendants cannot be included (a), but the pc wer mud 
be executed amongft the children a!one S; If, indeed, the 
execution of the power by the deed of 1773 were to 
refer back to the articles, it might be doubtful how far 
any part of the appointment was good : for, as was faid 
by Butter J. in Robinfon v. Hardcajlle (£), every execution 
of a power mud be coupled with the power itfelf, fo 
that thofc who claim under the execution mud derive 
their title from the power. And he confidered that an 
appointment for life only to a perfon not in efie at the 
creation of the power would be bad ; and cited a cafe 
of the Duke of Marlborough v. Lord Goddphin , in Chan - 
<vry t Tr. 33 Geo . 2. [c) in fupport of that pofition. [Lord 
Kenyon. An unborn child may be made tenant in tail, 
but not tenant for life, ‘with a limitation to his children as 
fur chafers, I remember hearing Lord Mansfield fay, 
that when the cafe alluded to was to be argued in the 
Iloufe of Lords, there was found to be a midake in the 
printed reafons on the part of thofe who oppofed the 
execution of the power in the manner intended ; for it 


(*) sjtcxarder v. Alexander , 7 Vcj. 640. [b) zTennRep. 251. 

fc) This, though differing in the title of it, feems to be the fame cafe, 
or at leaft upon the fame queftion, as the cafe reported in 5 Bro . P. C. 592. 
under the name of Lord Charles Spencer and others again/} the Duke of Marl - 
h'itMghy Lord GodoIpkin t and others . The attempt there was not merely to 
Jirpit by ?. new appointment an eftate for life to a perfon rot in effe at the 
creation of the power, but further to limit an eftate tail to ihe iffueof fuch 
unborn pcifon Vide fupra, what was faid by Lord Kenyon on this fubjetfc ; 
and Oodolphip v. CJodolphin, 1 P'j. 21. and Thelluffon v. Woodford, 
4 Vej 127. 


had 
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had been dated, that there could not be a limitation to 
an unborn child for life f but that was found to be wrong; 
for certainly there may be fuch a limitation : they there- 
fore ^icellcd that rcafon and framed another, dating 
the proposition to be, that there could not be a limitation 
to an unbortSdm^ for life, with limitations to the iffue 
of fuch unborn child in fucceflion : and that do£trine 
was afterwards diftindily laid down by the learned Judge 
who delivered the opinion of the Judges in the Houfe of 
.Lords ] Admitting then that the power was well exe- 
cuted by the deed of 1773, as far as it goes, and that it 
will be only void for the excefs, according to Robinfon v. 
Hardcnflle{a) and other cafes; here it will be good as 
far as it gives eftates for lives to jane Cheveley and Jami- 
ncau\ but the next remainder to trudees, who are not 
within the power, and all the fubfequent remainders 
which depend tfeereon, will be void; and that will include 
the ultimate remainder to Jane Cheveley in fee, although 
(lie was within the power. For this purpofe the cafes 
btfore .cited, and that of Adams v. Adams [b)> arc in 
point. 

Adam in reply maintained that the deed of 1773, if 
not good as an appointment Cy pres of eftates tail to the 
fons with the remainder in fee to Jane Cheveley , was 
altogether void as an appointment for life only to perfons 
not in efie at the creation of the power. Then if void 
as a new appointment, it would alfo be void as a revoca- 
tion, and therefore the deed of 1768 would be fet up 
again. 


(a) z Term Term Rej>, 24 t. (£) Cotup* 65 r. 


411 

1801. 


Brv&epeli 

again# 

Elwxs. 


Lord 



CASES, in EASTER TERM 


454 

1801. Lord Kenyon C. J. We (hall certify our opinion to 
11 ■ the Lord Chancellor. At prefent, however, I fee no 

V DC NELL „ . t _ , , 

againjl reafon to doubt but that the appointment by the wife 
£lwes> c 

alone, by the deed of 1773, was a good appoin* ment as 
far as it is warranted by the power, and that/,, is a good 
revocation of the prior appointment of i/$8. The mar- 
riage articles meant to give a joint power of appointment 
to the hufband and wife during their lives, and after the 
death of either, that the furvivor fhould have equal power 
to revoke and make a new appointment. It feems clear 
that an equal degree of confidence was repofed in both 
hufband and wife ; and as it could not be forefeen what 
alterations the exigency of the family might from time 
to time require, it was thought more prudent to leave 
the furvivor of them, whichever it might be, the fame 
power to mold the appointment that had been committed 
to both while living. The next point is too well fettled 
to be broken in upon. The wife had no power under 
the articles to appoint to the children of unborn children, 
but fhe was confined to execute her power among the 
children. So far, therefore, as fhe appointed an eftate 
for life to the daughter Jane Cbeveley y with remainder 
for life to Jamineau , flic did well ; beyond that file ex- 
ceeded her power in appointing to the iflue of Jamineau % 
and therefore the exccfs is void. But it is equally clear 
that (he did not intend that the fubfequenc limitation 
over to Jane Cheveley Ihould be accelerated ; but it was 
made to depend upon the intermediate limitations to the 
iffue of her brothers, and flie was not to take till their 
iflue male were extinft. Thofe intermediate limitations 
therefore being void, the ultimate remainder dependent 
upon them mull alfo fall. If, then, the appointment 


were 
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wjere originally bad for the excefs, the fubfequent cir- 
cumftances of the death of the brother, without having 
hacNflue, cannot make it good. The appointment muft 
be legalist the time of its creation. Therefore the eftate 
muft golhtjn default of appointment, beyond the eftates 
for life gi vdrfafimjatie and Jamincau, according to the 
dire&ions of the fcttlement, to Jamitieau in tail male, 
remainder to Jerningham in tail male, with remainder 
to the right heirs of the father. 


1801’. 

Br vdeneli 
againft 


Lawrence J. The cafe of Robi/fn v. llardcajlle is 
in point ( a ). 


Afterwards the following certificate was fent to the 
Lord Chancellor : 


This cafe has been argued before us by counfel ; wc 
have confidered it, and are of opinion, that the deed of 
appointment cf the 22d of September 17 6 t>, which was 
executed by Jerningham C bevel ey the elder and Louifa 
Mary his wife jointly, was, as to the eftate thereby 
appointed to the laid Jane Cheveley , well revoked by the 
fubfequent deed of revocation and appointment of the 
29th of March 1773, executed by the faid Louifa Mary 
Cheveley alone. And we are of opinion, that under the 
faid laft mentioned deed of appointment, the faid Jane 
Cheveley took an eftate for life only in the manor of Gar- 
lands and the other premifes in queftion, with a power 
to charge the fame when ihe fhould be in the a£tual pof. 
feflion thereof, with any fum not exceeding iooo4 
And that (he did not take any eftate in the faid premifes 

{a) See Brijlow v. iy»rdc t z Vej.jutu 336. and the two following cafes. 

unde* 
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x6oi. under the (aid laft; mentioned deed of appointment, which 
* fhe had power to difpofe of by will. 

B*VDENUL 

Zlwss. May 1 8th, 1801. Kenyonw^ 

N. Gnosn. 
S.v/jAWK ence. 
S. Le Blanc. 


Mai* Doe on the Demift of John Biddulph r*ainjl 

M,y iith. J 6 ' 

MiiAfClN. 


UncW a dcvifc 
*' d mcilu.ij’i. or 
41 teneme .t, 

4t buihiings, 

*• land;., *‘T pre- 
44 miles, nwto in 
44 my own poi - 
44 ftjfton j all 
44 otbtr my real 
44 eft ate \vh*tlo- 
44 ever in M or 
4< in any otner 
44 plavc,” &c. to 
A. for life i and 
after her deceafe 
a devife of 44 the 
44 fj'ul mcfTmge 
44 or tenement, 

4; buildings, 

4 * lands, and pre - 
44 tufts"' to B. in 
feej held that 
the word premiles 
ufed in the devife 
to B. carried all 
that was before 
given to A > and 
was not confined 
to the ptcmifjs 
in the teftator's 
own polh-lfion ; 
and conferjue’Uljr 
that a rcverfion 
i:i fee of another 


jH ; S was an ejectment for a certain meffuage, out- 
houfes, and hind in the parifh of Stone in the county 
of Stafford. At the trial before Rcohe J. at the laft; affixes 
for Stafford feveral ijudtions occurred ; but the only 
one upon which the Court delivered any opinion was 
on the conftru&ion of the will of Thomas Biddulph , the 
grandfather of the leffor of the plaintiff, who claimed as 
heir at law, (through his faid grandfather to his great 
uncle William ,) again (1 the defendant, who derived title 
under William Biddulph , the teftator’s youngeft fon and 
devifee. By that will the teftator devifed as follows : 
li I give and devife all that my meffuage, clwelling-houfe, 
“ or tenement, with the (hop, barn, (table, and other 
“ buildings thereto belonging, which /aid meffuage or 
4i tenement , buildings % lands , and premifes , are now in my 
u own poffffion, and all other my real e/late whatfoever % in 
“ Murrey or elfcwhere in the parifh of Texall , (in the 
“ county of Stafford ,) or in any other place whatfoev&r in 
“ Great Britain , to my wife S. B. and her alfigns, for 


mefluigeto u atK j during the term of her natural life: and from and 

which the tefta- n 

tor wij enrit!:J af'er :hr detennir a'ion ot a life i» being, in wbofe pof&flion it wa& tm-fland- 
jug rlu. ini: his litcimr, filled u the devihe ii. iUiuinda. 


“ after 
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« after her deccafc I give and devife the /aid mejfuage or 
“ tenement , buildings , lands, and pretnifes unto my youngeft 
William Biddulph , his heirs and affigns for ever,” 
&c. i^e then gave to his elddt fon John , the father of 
the ldlo^f the plaintiff, i and the fame fum to others 
of his familyt^tt!i«i then defired his wife to let his fon 
William have the ufe and enjoyment of his work-fhop 
and tools belonging to his trade of a blackfmith, during 
her life, without the payment of any rent or other con- 
fideration for the fame. It appeared that the premifes 
in queftion, which were a certain dwelling-houfc with 
the appurtenances, were never in the pojjejfton of the 
teftator ; he having only the reverfion in fee, expectant 
upon the death of the widow of his brother old William 
Biddulph , who furvived him, and died lately. A ver ditt 
was taken for the leffor of the plaintiff, with liberty to 
the defendant to move to fet it afide and enter a verdift 
for himfclf, if the Court {hould be of opinion, that under 
the words of the will the reverfion in fee in the premifes 
in quod ion paffed to William Biddulph the fon. And a 
rule nifi having been obtained for this purpofe, 


Erjkine , Ben yon, and Peake {hewed caufe, and con- 
tended that as in the devife to William Biddulph the 
teftator made ufe, not of general words of reference to 
what he had before giv^n to his wife for life, but of the 
particular words dtferiptive of the property in his awn 
poffeflion, which he had firft mentioned before the 
f weeping claufe, he muft be taken to have intended to 
confine the devife to that identical property, according 
to the maxim, that an heir at law (hall not be difinherited 
but by exprefs words or neceffary implication. And 
here the intention muft at leaft be admitted to be doubt- 
i ful. 
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ful. And they cited Woodden v. OJbourn (a) 9 where one 
having lands called Hayes , extending into two vills, Coke- 
Jield and Crartfield , devifed all his lands in Coleficld , calkd' 
Hayes-lands , to his youngefl fon and his heirs; ai rl if he 
died without ifTue, his wife was to have Haye stands : it 
was ruled that the wife (hould only ha vfry&ie lands in 
Cokefield . And Ewer v. Hayden (b)> where a devife of 
(i all a man’s mefuages and lands in A. and all his other 
(C lands, meadows, and paftures” in B . was holden not 
to carry houfes in B. In both cafes the particularity of 
the defeription was confulered to exclude the general 
operation of the words, though in themfelves large enough 
to carry the whole property. 


Leycejler and Milles were to have argued in 'Support 
of the rule. 


Lord Kenyon C. J. This is a very plain cafe. The 
teftator after giving to his wife for life certain meffuages 
and premifes, which he deferibes as being in his own 
pofleffion, with many unncceffary words, proceeds fur- 
ther to give her for the fame term “ all other his real 
c Prate whatfoever in Murrey or elfewhere, & c. or in 
" any other place whatfoever in Great Britain.” And 
after her dcceafe lie gives €t the fiid mefluage or tene- 
“ merit, buildings, lands, and premifes” to his youngefl 
fon IF. B. in fee. It cannot be pretended that if the 
reverfion in thefe premifes had fallen into pofleflion in 
the life-time of the teflator’s widow, fhe would not have 
been entitled to enjoy them for her life; then how can 
we control the generality of the words of the devife 

(a) Cro . Eliz . 674 . (/») lb. 47G, 


over 
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over to the fon, which certainly are large enough to carry 
the reverfion of all that the widow was entitled to for 
jytfe. luTermesdela ley [a)> which is a very excellent 
booK^jt is fa id, in laying down rules for unlettered men 
to makwheir wills, that if one devife to J. S. all his 
lands and ''hqements, not only all his lands in pofleffion 
pafs, but all tfifffe alfo which he has in reverfion, by 
virtue of the word tenements . Here too the word premifes^ 
with reference to what was before devifed to the widow, 
would be fuilicicnt to convey all. But it is faid that it 
mull be confined to premifes in the teftator’s pofleffion, 
becaufe it is connefted with fuch reflraining words in 
the firft claufe; but that would be to reject all the inter- 
mediate words to which the faid premifes have a reference, 
and amongft them the devife of “ all other his real 
eftates whatfoever,” Src. Though there be a particu- 
lar defeription of property in a devife, yet if other general 
words are added, large enough to carry other property, 
they cannot be rejected, and the devife confined to the 
property particularly deferibed ; as was fettled long ago 
in Chejler v. defer (/’), and w*as holden more recently 
in Freeman v. The Duke cf .Chandos (c), when a remote 
reverfion not in the contemplation of the parties paffed 
by general words after a particular deferiptian. 


1801. 


Dor. 

ogatnfi 

Meaun. 


Lawrence J. The word premifes in the firjl claufc 
meant the feveral things before mentioned ; and according 
to the fame fenfe in the laft chmfe, it comprehends all 
that was then before deferibed. 

Per Curiam , Rule abfolute. 

(«) p. *41. (£) 3 P» fVmt* 55—61. (r) Covtp. 360. 
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¥ttcjday y 
X/Ly 12th. 

■Where the plain- 
tiff enured an 
account in writ- 
ing of goods and 
calh furuiflud to 
the defendant 
from time to 
time, each page 
of which was 
authenticated by 
the defendant's 
acknowledgment 
in writing of the 
lecc p of the 
contents; tho* 
iucli aknow- 
kdgment in 
writing cannot 
be given in evi- 
dence per (<r, in 
iclVeft to the 
cafh items 
amounting, to 
above 401 in 
each p^nc, for 
want, of a receipt 
Y**t it is 

c< mpetent to the 
phinurF to piove 
that ut>«>n cd'ing 
Qvpr e^Ch aitiCiC 
to the o-fendant 
he aimi'ted that 
he h*d n-ceived 
the lau.e ; a r >d 
the witntls may 
It fit If. his me- 
mory by refer- 
ring to the ac- 
count. 


CASES in EASTER TERM 


Jacob againjl Lindsay. 

^HIS was an aflion for goods fold and delivj ed, mo- 
ney lent, paid, had and received, and upon an account 
dated, which was tried before Thomfeff^ B. at the laft 
Winchejler affixes. The plaintiff, a falefman, had fup- 
plied the defendant, a Teaman, with different funis of 
money and various goods from time to time, all which 
items were entered in a book. After the defendant was 
in cuftody under the arrefl the plaintiff’s clerk, (who 
had not himfeif made the entries, nor knew of the de- 
livery of the articles,) went to the defendant and exa- 
mined the book with him, article by article, fometimes 
the defendant and fometimes the clerk calling over the 
fcveral articles, money as well as'goods. The defendant 
admitted the receipt of each article, and faid it was a fair 
account, and he had nothing to fay againfl the charges. 
This book was put into the witnefs's hand at the trial, 
and he fwore to the defendant’s acknowledgment of each 
item feparately in the manner dated. Upon produ&ion 
of the book it appeared that the items were entered in 
four different pages, and that cnjh condituted one or 
more of the items in each page, to each of which the 
defendant’s name was fubferibed, fometimes at the bot* 
tom, fometimes in the middle of the pages. On the 
fird page the defendant had written, “ Received the 
“ contents above by me James Lindfay on the fecond, 
“ Received the contents, James Lindfay /’ on the -third 
the fame; and on the fourth, “ Received, J as. Lindfay!* 
Whereupon it was contended on the part of the defend- 
ant that for want of the pages being damped where the 

cadi 



IN THfc FoMiir-FiRst Yea ft of GEORGE III. 4^1 


caflj Item! amounted to 40/. the evidence of the defend- 
ant’s having admitted each article- on its being called over 

S be teceived fo far as it went to charge the de- 
ith calh fupplied him by the plaintiff. The 
this obje&ion was referved by the learned 
judge, and 'a* ygrdidt was found for the plaintiff for 
12 61 . 17/. $ d. the balance of the whole account, fubje£t 
to the redu&ion of 53/. 171., the amount of the calh 
items, if the Court ftiould be of opinion that the evidence 
was infufficient for want of (lamps on the receipts. A 
rule nifi having been accordingly obtained for reducing 
the damages, 


1801. 


Jacob 

Lindsay* 


Dallas and Jekytl (hewed caufe. The book was not 
offered as evidence perfe of the defendant s acknow- 
ledgment of the receipt of the money in writing ; but the 
fa£l of his having received it was proved by the witnefa 
out of the defendant’s own mouth, and the book was 
merely referred to in order to refrefh the witnefs’s me- 
mory of the feveral items which were fo admitted. Nei- 
ther was the admiffion made in general terms with refer- 
ence to what was contained in fuch an account, which 
might have required explanation by the account itfelf; 
but this was a verbal admiffion by the defendant of each 
particular article read over to him at the time, to which 
the witnefs could depofe of his own knowledge by re- 
frefhing his memory. The circumflance therefore of the 
defendant’s fignature was altogether immaterial. 


Ddmpier and Sturgrs contra. The admiffion was made 
with reference to the feveral articles contained in the 
account which was read over by or to the defendant at 
the time* The book therefore was the belt evidence of 

Voi. I. 1 1 the 
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*Bot. the particular items fo admitted, and was neceflary to bd 

Jacob" P^uced. . Then, if neceflary to produce the writing/ 

again]} which amounted in point of law to a receipt, it ©rgh* 
Ljkp&ay*. 1 

to have been (lamped, and could not be fupr/ned by 

/ 

parol evidence j becaufe that was not the be$' evidence 
of which the nature of the thing, havinjj>£*m reduced to 
writing, was capable* The fignature of the defendant 
made the account the beft evidence of what he had 
received* The entries were not made by the witnefs 
himfelf, and therefore not like the common cafe where a 
witnefs, who has once had a diftirift knowledge of the 
fad! of the delivery of goods without reference to any ac- 
count, is permitted afterwards to rcfrclh his memory by 
entries made at the time. 

Lord Kenyon C. J. If this book had been tendered 
in evidence with the defendant’s fignature thereto as a 
receipt, or if his admiflion had had reference to the 
'account fo figned, certainly it could not have been given 
in evidence, and no parol evidence could have been re- 
ceived of the contents of the writing. But the objection 
taken does not apply to the cafe. For long after this 
receipt or acknowledgment in writing the defendant was 
alked by the witnefs whether he had had fuel) and fuch 
articles of the plaintiff, and he acknowledged that ho 
had : there is no doubt therefore that this was evidence 
to go to the jury of his having been furnilhed with thofe 
identical articles. 

Grose J. The evidence was not offered as evidence 
of a receipt, but the evidence was of a verbal admiflion 
by the defendant of his having had certain articles and 

fum§ 



tN THE Fo£TT-fclfti* iffiAA OF GEORGE III. 

Tams of money from the plaintiff, proved, not by the 
fignature to the account, but by the teftimony of the wit- 
lie f w to whom he made the ad mi (lion. 

Lawrence J. The book certainly coiild not b<* re* 
ceived in evidence as a receipt for the money by the de- 
fendant, for tf/ant of a (lamp. In itfelf indeed the book 
having been kept by the plaintiff was no evidence at all 
dgainft the defendant to charge him with the items of 
the account : blit if there had been no figriatufe added, it 
cannot be pretended but that if the witnefs had made ufedf 
it to a(k the defendant whether he had had fuch and fuch 
articles contained in it, his admiffion would have been 
evidence againft him ; and the witnefs might afterwards 
have refreffied his memory at the trial by referring to the 
particular items to which fuch admiffion extended; Then 
if this ufe might hive been made of the book without 
the fignature, the defendant by putting his jiame to it 
cannot make it lefs evidence for the purpofe for which it 
was produced. 

Le Blan£ J. The obje&ion amounts to this, that 
there can be ho verbal admiffion by a party of his having 
been furniffied with certain articles in an account to 
forhich he had affixed his fignature: but that cannot be 
fupported. 


Rule difeharged* 



4*4 

iSoi. 

H\ dncfdayt 

May 13 lii. 

An attorney has 
a Hen upon a 
fum awarded in 
favour of his 
client, as well as 
if recovered by 
judgment * and 
if after notice ro 
the defendant the 
latter pay It < ver 
to the plaintiff', 
the plaintiff's 
attorney may 
«ompel a repay- 
ment of it to 
himfclf, and lie 
will not be pre- 
judiced by a col- 
lufive tclc.ife 
from the plain- 
tiff* to the de- 
fendant. 
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Ormerod againji Tate. 

caufe being at ifTue at York Spring Aflizes 1 Soo, 
the parties entered into bonds to refer it to arbitra- 
tion, and the arbitrator awarded the defendant to pay to 
the plaintiff 2 61 . by two inftallments, 10/. on the 24th 
of May 1800, and the remaining 16/. on a certain future 
day. On the 16th of May the plaintiff's attorney, having 
been informed that the parties intended to fettle the mat- 
ter between thcmfelves for the purpofe of oufting him of 
his lien on the cofts, ferved the defendant with notice to 
pay the amount of the damages and cofts to him, and 
not to fettle the fame with the plaintiff or any other per- 
form, as he had a lien upon the cofts for his fees, &c. not- 
withfianding which the defendant on demand of the firft 
inftallment by the plaintiff’s attorney when it became 
due refufed to pay it to him, but paid it over to the 
plaintiff himfelf, and obtained from him a receipt in full 
of all demands: and then told the attorney he would 
never pay him a (hilling, and he might get his cofts how* 
he could. Thereupon a rule was obtained on the part of 
the plaintiff’s attorney, calling on the defendant to (hew 
caufe why he {hould not pay him his cofts in this caufe 
out of the money awarded to be paid by the faid defend- 
ant to the plaintiff, and alfo the cofts of this application. 


Gibbs (hewed caufe againfl the rule, and contended 
that the attorney’s lien was confined to the cafes t>f mo- 
ney recovered by the judgment of the Court, and did not 
extend to money awarded 5 and th^rule being introduced 
merely for the fake of the officers of the court, in dero- 
gation of the natural rights of the parties *to fettle their 


own 
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own difputes without the intervention of a third perfon, 
it ou^ht not to be extended farther than it had gone. 
That at any rate it was competent to a plaintiff to releafe 
the whole or. any part of the damages, though it might 
not be permitted to the defendant to pay the money over 
to the plaintiff after notice from his attorney of his lien. 

*The Attorney-General and Yates, contra, relied upon the 
general pra&ice as fettled in Weljh v. Hole (a). Read v. 
Duppa ( b) y and Randle v. Fuller (c) ; and faid that this was 
in effect the fame cafe ; there being a caufe in court, and 
the damages only afeertai ned by an arbitrator in dead of 
by a jury. And as to the pretended receipt in full or re- 
leafe, it Was a mere juggle between the parties to cheat 
the attorney of his lien. 

Lord Kenyon C. J. The convenience, good fenfr, 
and joftice of the thing require that an attorney fhould 
have the fame lien on damages awarded as if they were 
recovered by the judgment of the Court in the ordinary 
courfe ©f the caufe. The public have an intereft that it 
fliould be fo ; for other wife no attorney will be forward 
to advife a reference. As to the right of the plaintiff to 
releafe any part of the damages, it is out of the queftion 
here; for this appears to be no other than a mere (huffie 
between the plaintiff and defendant to cheat the attorney 
of his lien. Therefore, 

Per Curiam , Rule abfolute for the defendant forthwith 
to pay over to the plaintiff's attorney i o /. 
the amount of the firft inftaljment award- 
ed to be paid to the plaintiff, and to pay 
the remaining inftallment when due to 
the plaintiff's attorney. 

{a) Doug. 238. (£) 6 Term Rrp. 361. fr) lb. 456, 
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A keelman em- 
ployed in navi- 
gating down the 
river Tyne to 
the port of 
Shields at the 
mouth of that 
river, is liable to 
be i rarefied ; 
and cannot a ter- 
wards b ing him- 
felf within the 
prote&ion of the 
13 Geo z c. 17. 
J z exempting 
evey perl »n, 
liothiv-ng before 
Itfed th" fea t who 
fhal« bind hlmlclf 
apprentice to 
feiveat 1 c j, from 
being impic/Tcd 
for three years 
from iuch bind 
log 
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Ex parte Robert Softly. 

*J*HIS came on upon a rule calling upon the command? 

ing officer of his Majetty’s hired tender the Edwin* 
Jlowe % to (hew caufe why a writ of habeas corpus Ihould 
not iffiie to him to bring up the body of Robert Softly , 
who was in his cultody in confequence of haying beep 
imprefled* The rule was grounded on feyeral affidavits* 
(fating that on the ( 5 th of May 1800 R , Softly a keelman 
was bound apprentice to ST. S, for three years from that 
time, to learn the bufinefs of a mariner or feaman j and 
that on the j 2th of the faid May the Lords Commiffion- 
ers of the Admiralty granted Softly a pjote&ion on thp 
faid indenture for the fame period. That on the 9th of 
January hit he was imprefled on board of his mailer's 
fliip in the river Tyne, That he had never ferved at fea, 

c. 

or been bound before to any other perfon to ferve at fca. 
That the employment of a keelman on the river Tytie 
qonfifts in receiving coals into certain veffels called keels 
at the coal wharfs on the banks of the river, and navi- 
gating fuch keels to the port of Shields or other parts of 
the river, and there putting the coals on board (hips for 
exportation. That fuch employment does not render it 
neceflary, nor do the men in performing it go out to 
fea, but are wholly employed on the river* 

The affidavits on the part of the Crown fet out the 
order of Council of the 3d of December 1800, whereby 
his Majefty, by the advice of his Privy Council, upon 
the urgenpy of the naval fervice, ordered the Lords 
Commiffioners of the Admiralty to iflue warrants for 
preffing fo many “feamen, feafaring men % and others , xvhofe 
V tKcupaiioti^ and callings (ire $ %uork in vejjelf and boats 

4< upot) 
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« upon rivers , as fliould be fuflicient to man his Majefty’s 
fhips,” &c. and dated further, that Softly had been 
employed in keels navigating the river 'Tyne fince he was 
about ten years of age, and has continued for the laft five 
years in the fame employ as a man. That on 22d of 
December 1799 he was bound to J. H. coal-fitter at 
Newcajlle for a twelvemonth; that he continued em- 
ployed in a keel till May 1800, when he defeated his 
Mailer’s fervice and went to Sunderland , where he was 
bound with two others, under the like circumftances, 
to his prefent mailer T. S. That the keels employed on 
the Tyne are of about 21 tons burthen, and ufually navi- 
gated by four perfons, the Ikipper, two men, and a boy. 
That the chief employment of the keels is to carry coals 
from the ftaiths (or wharfs) to the (hips in Shields har- 
bour, the neared daith to which harbour is about a mile, 
and the furthed about 18 miles up the river Tyne. 
That the keels are navigated with one, aird^ometimes 
two mads and large lug fails, and fometimes with dud- 
ding fails and two oars, and lleered with a rudder and 
tiller. That the fca at and near Shields harbour fre- 
quently runs high, and it requires great (kill in the fleer- 
ing and management of a veflel to navigate the keels ; 
particularly in tempeduou6 weather, when the keels are 
often driven to near the mouth of the river, and fome- 
times to fea. That the generality of keelmen arc very 
expert in the trimming of their fails and handling their 
oars and rudder ; and deer with great facility and pre* 
cifuyi in narrow and intricate channels, and particularly 
in getting along fide of veflels when the wind blows 
high ; and that they occafionally aflift drips in the river, 
jtnd help to work and rig them. That the branch pilots 
of the Tyne are fele&ed from this defeription of perfons, 

li 4 It 
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It was alfo fwdrn by feveral pcrfons converfant with the 
imprefs fervice, that this defctiption of pcrfons were 
often imprefled. 

The Attorney General and Jervis (hewed caufe againft 
the rule, and contended that the protection granted to 
Softly was not valid under the flat. 13 Geo. 2. c. 17. by 
virtue of which it was claimed. That is entitled 4< An 
a ft for tip: increafe of mariners and feamcn to navigate 
« trading (hips or veflels/' By the ift feftion a general 
proteftion is given, amongft others, to perfons under 
X 8 years of age, which does not apply to the prefent 
party; then f 2., under which the exemption is claimed, 
cnafts that, u for the encouragement of able bodied 
landmen to betake themfelves to the fea fervice, every 
* f perfon of whatever age, who (hall ufe the fea> (hall be 
** exempted from being imprefled for two years from the 
< c time of bis firft going to fea : and that every perfon not 
gc having before nfed the fea y who (hall bind himftlf 
gt apprentice to ferve at fea % (hall be exempted from being 
u imprefled for 3 years/' &c, and by f 3. perfons fo 
exempted (hall have proteftions from the Admiralty. 
The validity, therefore, of the protection depends on 
the conftruftion of the claufe granting the exemption. 
Now the aft which was for the increafe of mariners, by 
giving proteftions to perfons upon their entrance into the 
fea fervice, does not extend to fuch as were liable to be 
imprefled before they entered into that fervice, in refpeft: 
of which the exemption is claimed ; for fuch perfons dq 
not come within the reafon of the exemption. The 
binding of one as an apprentice to the fea fervice, who 
was before that time in a clafs of perfons liable to be 
imprefled as mariners, would not operate to the increafe 

of 
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of mariners, but would rather reduce the nomber of *80*1. 
perfons difpofable at the public fervicc. The right of ^ ^ 

prefling mariners for the navy is, fays Mr. Juftice Fof- Sorm. 

ter (a), a prerogative inherent in the crown, grounded 
upon the common law, and recognized by many aQs of 
parliament. Amongft the latter he refers (b) to the zGt 
of the 2 and 3 Ph . Isf M. c. 16. which lays a penalty 
bn watermen plying between Gravefend and Wmdfor 9 
for withdrawing themfelves in the time of preffiog by 
commiflion for the fervice of the crown upon the fea. 

Upon which he obferves, that though it extends only to 
watermen on the Thames, yet it fuppofes the legality of 
fuch commiflions, and that thefe people were the objects 
of them. A fortiori, therefore, perfons of the defeription 
of thefe keelmen, who, though not ufed to go to fea, 
are employed in a laborious and fometimes dangerous 
navigation, which requires great lkill and hardihood, in 
a large navigable river like the Tyne , muft-b^liable to be 
impTefled. Such perfons come exprefsly within the 
word$*and meaning of the order of council on which the 
prefs- warrants are framed, which include not only fea- 
men and feafaring men , exprefsly fo called, but * ( ethers 
(( whofe occupations and callings are to work in vejfels and 
gi boats upon rivers ” That the legiflature in the 13 Geo . 2. 
c . 17. had the prote&ion of landmen principally in view, 
who had never before been fubje£t to be imprefled, may 
alfo be colle&ed from other ftatutes pafled in pari materia, 
viz. 7 & 8 W* 3. r. 21. f 15. which enables the Admi~ 
rajty to give prote£lion$ for two years to u landmen 
** defirous to apply themfelves to the fea fervice.” 2 & 3 

(<a) FoJ}. Cr. Law, T59. 

{*) lb. p. 171, and vidg flat. 4 St 5 Ann. e. 19. f. 18. 
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,iSoi. Ann. c. \ 6 * f 4, 5. and 15. protects poor boys bound bf 

' T “ pari/h officers to fea in the merchant fervice till 18 year* 

foor j l'y. of age ; and alfo, for three years, all fuch as (hall volum* 

tarily bind themfelves. Then the flat. 4 & 5 Arm. c. 19. 
reciting that the laft-mentioned act was intended jot the 
encouragement of landmen to bind themfelves apprentices to 
the fea fervice, and that the exemption had been abufed 
by protecting feamen who had fo bound themfelves, ena£ts 
and declares , that no perfon of the age of 1 8 years {hall 
be exempted from being imprefied who Jhnll have been in 
finy fea fervice before the time they bound themfelves % See. 
It appears alfo from thefc ftatutes, that the term landman 
is ufed in contradiftin&ion to feaman , and that all per- 
fons are confidcred as Teamen who are liable to be im- 
preffed for the fea fervice , 

Parky contra, admitted that the party was within the 
deferiptionj^f. thofe who were liable to be imprefied by 
the order of council : but contended that he was exempted 
by the fpeciai prpvifion of the ftat. 13 Geo. 2 . c. 1*7. f.2 , 
which exempts all perfons, not having before ufed the fea 9 
who (hall bind themfelves apprentices to ferve at fea. 
Now here the faft was pofitively {worn to, that Softly 
il had never ferved at fea } or been bound before to any 
other perfon to ferve at fea.” By ufing the fea mud 
be underftood navigating upon the open fea . None of the 
a£ts referred to carry the argument further, becaufe 
they ail ufe the fame defeription. And confidering that 
they were all pafled for the purpofe of encouraging per- 
fons to erpbark in this mode of life, which is a nurfery 
for the navy, under the faith of being protected from 
being imprefied for a certain period, the words ought to 

bo 
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fae conftrued in their plain and popular fenfe, adapted 
to the underftanding of that defeription of men to whom 
they apply. 


47 * 

i8ot. 

Ex- parte 
fco*ii.irw 


Lord Kenyon C. J. This cafe in its confequences is 
pf infinite importance to the public, fince the exigence 
of the country depends upon its fleets. I have frequent 
applications made to me as Chief Jullice, out of court* 
for difeharging perfons who have been improperly im- 
preffed: a power which, as Lord Mansfield faid, had 
been exercifed by Lord C. J. Holt, and long before his 
time: but I have never confidercd myfelf at liberty to 
difeharge perfons of this defeription. The power of 
preflipg perfons for the fea ferviee is not general ; it goes 
as far only as the fafety of the country requires that it 
fhould, and there it flops. It extends to perfons whofe 
employment is upon the fe* and in navigable rivers. 
There can be no queftion but that perfon employed like 
this man upon the river Tyne are liable to be imprefled. 
•The only queftion then is, Whether he is protected 
pnder the aft of the 13 Geo. 2.? I think not. That adt 
\vas paffed for the encouragement of landmen, perfons 
not before ufed to a fea life, to follow the fea * for which 
purpoft it gives them a protection from being imprefled 
for a certain period. But it is faid that this man did 
not before this time ttfe the fea , and therefore that he 
comes within the exemption, though liable before to be 
jmpreffed : but that conftru&ion would decreafe the 
number of mariners difpofable at the fervice of the* ftate, 
jnftead of increafe them as the objeft of the a£t purports 
jto do. Befides, if it were neceffiry, I am not fure that 
the mouth pf fuch a river as the Tyne is not in a general 
fenfe to be called the fea. Navigable rivers below the 

bridges 
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1801. bridges where the fea ebbs and flows are’eaftted jEduaria 
- maris (a). The rivers Severn , Merfey , and Dee. have 
Softly. outlets of the fam£ description. The lower part oF the 
Severn^ which takes the name of the BriJIol Channel, is 
no doubt the fea ; and the outlets of the Merfey ahd Dee , 
which are called the eftuaries of thofe rivers, are To 
likewife. It is clear, however, that the perfons employed 
in this fort of navigation are not thofe inexperienced 
landmen whom the legiflaturc, in order to encourage 
them to enter upon this mode of life, meant to protect 
for a time; for the keel men are for the mod part able 
and expert navigators; and an officer well acquainted 
with thofe parts, who joins in the affidavits, fays he 
fhould prefer as a feaman a perfon of the age of 21, 
bred to the keels, to one who had been two voyages to 
the Eajl Indus . This perfon it appears is of that age ; 
and it is mod obvious that he has bound himfelf appren- 
tice, not for^ie purpofe of learning his bufinefs, but in 
order to protett himfelf from being imprclTcd. And I 
think we fhould be dealing away the fecurity of the 
country, if we were to hold that the prote&ion of the 
a£t extended to perfons of this defeription binding them- 
felves apprentices. 

Grose J. The only queftion is, Whether this party 
is proteded by the adl of parliament; that is, whether 
before he became bound he could be faid not to* have 
ufd the fea ? The anfwer in the affirmative to the quef- 
tion which I put duriug the argument, namely, whether 
this perfon before he was bound was liable to be ithpreSed, 
in my judgment decides the cafe ; for the exprefs object 

W Vide 4 hft. I J9 , , 4I# 1 a Hale, 16. 54. dejunm^h 1* 
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of the aft was. to increafc the number of mariners for 
the fake of the public fervice, and therefore to hold out 
an encouragement to landmen, who were not before 
liable to that fervice, to enter upon that mode of life. 
Whereas the conftruftion now contended for would 
decrcaft the^umber of difpofable mariners, by allowing 
proteftions to^hofe who were before fubjeft to be im- 
preffed. Therefore, though the words ufed are very 
general, yet they muft be conftrued according to the 
obvious meaning of the, legiflature, and according to the 
ufage which has always prevailed in refpeft to that clafs 
of men who are faid to ufethe fea ; in that fenfe perfons 
not ufed to the fea are to be undtrftood of landmen who 
were not before liable to be impreffed. 

Lawrence J. I entertain fome doubt whether this 
man does not come within the words of exemption of 
the aft, exempting every perfon, not havm^ before ufed 
the fea y who {hall bind himfelf apprentice to ferve at fea. 
And my doubt ariles on this, that there are other deferip- 
tions of perfons liable to be impreffed, who yet do not 
ufe the fea i fuch as perfons employed on navigable rivers, 
who are defcribecl in the order of council, without reference 
to their being fo employed within the flux and reflux 
of the fea in fuch rivers : of this defeription arc many 
perfons employed in navigating upon the Thames , at 
various places between London and Oxford , who certainly 
cannot be faid to have ufed the fea : and therefore, as 
the degiflaturc, in deferibing the perfons intended to be 
exempted, have ufed a term not co-extenfive with the 
power of imprefling ; my doubt is, how far we are war- 
ranted in faying, that they only meant by thefe words 
to deferibe perfons not before liable to be impreffed. At 

the 
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jtoi. the fame time it mail be admitted, that the introductory 
•— — part of the claufe goes to (hew that this perfon is nof 

So* tly. entitled to be exempted ; for the exemption is faid to be 

given for the encouragement of able bodifcd landmen Xo 
betake themfdves to the fea fervice : and the objeft of 
the aft being to increafe the number of mariners and fea- 
men, feems alfo to favour fuch a conffruftion as will 
not deprive the country of its right to avail itfelf of the 
afliftance of any defeription of perfons necefiary for its 
fafety, and who were before liable to be impreffed. Blit 
certainly there is a difficulty in putting fo large a conftruc- 
tion qp the enafting words of the claufe giving the 
exemption. 

Le Blanc J. The legiflature at the time of pafling 
the aft of the 13 Geo. 2. feem to have had two dtferip^ 
tions of perfons in contemplation ; the one, landmen 
who required inftruftion in the new line of life in which 
they were about to engage, in order to fit them fef their 
employment; the other, perfons having fufficient (kill 
in navigation to fit them for the fea fervice, without the 
neceflity of an apprenticefhip to it ; and I confider the 
words, “ not having before ufed the fea,” to have been 
ufed in contradiftinftion to perfons requiring a certain 
degree of inftruftion to fit them for the fea fervice. This 
party t therefore, from his former mode of life, not being 
within the latter defeription at the time of the binding* 
I do not confider as coming within the proteftion of the 
aft. 


Rule difeharged* 
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Vandyck and Othtrs againjl Whitmore. 


^JpHIS was, an aflion upon two policies of insurance, 
,^h Qth d ated 17th March 1798, upon a voyage at 
and from to Rotterdam or AmJUrdam , with or 

without clearances, to or from a neutral port; the one 
Lelng upon 137 boxes of fugar on board of a (hip called 
the Jonge Hendrick Vicrland, and on 42 boxes of fugar 
on board of another fhip called the Juffirow Lydia ; the 
other on goods on board the faid (hip Juffrow Lydia , 
declared to be u calks of fugar, valued at 330 /. a quan- 
tity of coffee valued at 3735 /. and on 30 calks of tobacco, 
valued at 1380/. The defendant fubfcribed each of 
thefe policies for 300/. at a premium of fix guineas per 
cent. The declaration contained counts upon each policy 
for a total lofs by capture, and a count for money had 
and received. The defendant pleaded ’"Bun affumpfit, 
and paid 23/. 12/. 6 d. into court upon the count for 
money had and received. At the trial before Lord Ken- 
yon C. J., at thUittings at Guildhall after laft Michaelmas 
term, the jury found averdift for the plaintiffs for 346/. 
17/. 6 d. fubje£t to the opinion of this court on the fol- 
lowing cafe. The fhips Vlerland and Lydia were PruJJlan 
Clips. On the 20th of December 1797, the Lydia being 
then bound upon a voyage to Calais , and the plaintiffs 
intending to (hip goods on board her for that port, ob- 
tained for that purpofe an order of council. This order 
was* dated 2otJi December 1*97, and r citing a petition 
of the plaintiffs to export from London to Calais 100 
hog (heads of tobacco, &c. in the PruJJlan (hip Juffrow 
Lydia, granted per million to fend fupply and deliver the 
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fame in the faid veffcl, being neutral, from London to 
Calais or elfewhere, as circumftanccs might require, for 
the ufe of any perfons for whom the fame were prohi- 
bited by the flat, 34 Geo . 3. c . 9. to be fent without fuch 
licence. With a provifo, that nothing therein contained 
fliould extend to affed the provifions in any^v3r"6f par- 
liament, except the faid ad \ or to licence any ad to b« 
done further or otherwife than by the faid ad the king 
was authorized to licence. Provided alfo, that if any 
queftion (hould arife whether any thing done was autho- 
rized by that order, proof that fuch thing was done 
under the circumftanccs, and according to the terms and 
conditions therein expreffed, fliould be on the perfons 
claiming the benefit thereof. Provided alfo, that the 
faid licence fliould remain in force for two months from 
the date, and no longer . The plaintiffs, in confequence of 
this licence, (hipped 30 hogflieads of tobacco on board 
the laft mentioned (hip, which formed part of the goods 
infured by one of the policies in queftion ; and on the 
23d of December 1797 entered the fame at the cuftom 
houfe for Calais \ and upon fuch entry*!^ (hipping clerk 
of the plaintiffs made the following oath : u Edward Roy, 
€t for Vandyck and Gevers , maketh oath that the goods 
u mentioned in this certificate are now to be exported 
u to Calais on their own account. E. Ray” The plain- 
tiffs at the fame time entered into a bond according to 
the provifions of the ftat. 29 Geo . 3. 68- in the penal 

fum of 1520/. conditioned to land the tobacco at Calais, 
&c. The remainder of the goods infured by the policies 
in queftion were afterwards (hipped by the plaintiffs for 
Rotterdam , under an order of council of 10th January 
1798 (after mentioned). On the 7th of April 1798 the 
if captain 
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captain of the Juffrow Lydia cleared oat his (hip at the 
cuftom houfe in London for Calais , Rotterdam , and Fmb- 
dett> having made oath to the truth of c the clearance in 
the ufual form; and on the 14th of the fame month 
failed from London direft for Rotterdam . The Juffrow 
"tydial wFdrr^he fo failed from London , had on board 
the faid 42 boxes and 11 cafks of fugar, the faid quan- 
tities of coffee, and the faid 30 cafks or hogfheads of 
tobacco; and the Vlerland the 137 boxes of fugar; all 
on account of the plaintiffs. The Vlerland arrived fafe 
at Rotterdam ; but the Lydia with the fugar, coffee, and 
tobacco on board, having arrived off the mouth of the 
Maefe % and having come to an anchor there, was cap- 
tured by a French privateer and carried into OJlend\ 
whereby the 42 boxes of fugar infured by the firft men- 
tioned policy, and the 11 cafks of fugar, valued at 330/. 
the coffee, valued at 3735 and the 30 hogfheads of 
tobacco, valued at 138c/., infured by the^ither policy, 
were refpeftively wholiy loft to the plaintiffs. By an 
order of council, dated 3d September 17 96, reciting that 
an aft palled in the 33 Geo . 3. (r. 27.) intituled 44 An aft 
44 more effeftually to prevent during the prefent war 
* 4 between G. B. and France all traiterous correfpon- 
44 dence with the enemy,” &c. And another aft pafled 
in the 34 Geo. 3. (c. 9.) intituled 4< An aft for prevent- 
41 ing money or effefts in the hands of his majefty’s 
44 fubjefts, belonging to or difpofable by perfonc refident 
14 in France , being applied to the ufe of the perfons 
44 cxercifing the powers of government in France , and 
44 for preferving the property thereof for the benefit of 
44 the individual owners thereof.” And that another 
aft pafftd in the 34 Ge*. 3. (e. 79.) intituled 44 An aft 
44 for more effeftually preferving money and effefts in 
Vox.. I. Kk 44 the 
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*S thc t Jbands ; of his majeftyjs fubje^, bcjo^^^p^oi: 
<c difpofable by perfons refident in France for the benefit 
“ of the individual owners thereof.” And that it was 
expedient that fuch licence and authority fliould be 
granted as was thereinafter granted; his majefty, &c. 
granted licence, according to the authontj/^dx^^j tlv 
faid a£l$, to all perfons refiding in G. j0f*either on the 
account or credit of themfelvcs, or of any other perfon 
whomfoever, or wherefoever refident and being, to fell, 
fupply, deliver, or fend for fuch purpofe, &c. or to aid or 
aflift in fo felling, fupplying, delivering, or fending, &c. 
any goods or efifc&s mentioned in the foul a£ts (or any 
other goods or effect s except fuch ?.s are thereinafter 
mentioned) to or for the ufe of any perfons refiding in 
the territories of the United Provinces , or in the slujlrian 
Netherlands, or in any part of Italy, or for the purpofe 
of being fent into any part or place within the fame 
refpe&ively. Provided, that all fucli goods, 
be exported from this kingdom in fliips and veflels 
belonging to perfons of fome Hate or country in amity 
with his majvfly ; and that fuch exportation be made 
under the ujual conditions and regulations ; and that fuch 
fccurity be given by bond, in fuch penalty, by fuch per- 
fous, and in fuch manner, as fhall be directed by the 
com mi (honors of his maj city’s cuftoms, tliat the faid goods, 
&c. t fliall be exported to the places propofed and to 
none other, and that a certificate thall be .produced within 


fix months from the date of the bond,, under the hand 
of the Briti/h conful or v ice-con ful (or two BrUi/h mer- 
chants, &c.) refiding at the place at which fetch goods, 
&c. (hall be landed; teftifying that the faid shave 
been all duly landed at that, place. Providqd^lfb, that 
'hothitfg therein contained fliovddbc conftjstied to lieence 

the 
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fhe expomrtfijn, Sc; of any iriins, or navaEor' miKHry t1M» 
{tores, &ci or any articles which are efpecially prohi- — 

■ m VAfnwcid 

blted by : any aft of parliament, other than the afts before 

... l.r. 7 t t ' .. / WmTMO*^ 

petitioned to be exported, &c. or in any manner to 
affeft the provffibns of any* other aft of parliament j of 
authorize the feveral afts, matters, and 
things aforefaid, further or otherwifc than as the fame 
might be affefted by the feveral before mentioned afts 
of parliament. Provided alfo, that every perfon who 
fhould take the benefit of that licence, fhould take it 
upon condition, that if any qUeftion fhould arife, whe- 
ther the thing done were authorized by the licence thereby 
given ; the proof that fuch thing was done under the 
circumftances, and according to the terms and condi- 
tions of that order, fhould lie on the pcrfons claiming 
the benefit thereof. And thnt licence was direfted to 
remain in force until the 25th of December then next 
enfuing, &c. The above order of council^was by feve- 
ral other orders, particularly by one of the loth of Ja- 
nuary 1798, further continued to the 25th of June 1798, 
which was fubfequent to the lofs in queftion. The 
qUeftion for the opinion of the court was, Whether the 
plaintiffs were entitled to recover. 

This cafe was firft argued in Michaelmas term laft by 
Giles for the plaintiffs, and Carr for the defendant, and 
again in Hilary term by Gibbs for the plaintiffs, and Rous 
for the defendant. 

The objeftions made on the part of the defendant 
were, firft* (which went to the whole caufe of aftion,) 
that the fliipment *>f the goods for Rotterdam was illegal 
at common iaw,vas being a trading with an enemy, and 

Kk 2 confo* 
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canfoquently coul4 : not be protefted ; hy an iterance} 
according to. Pottsv. Bell (a), and the cafe ofthefliip 
Hoop (b)\ which latter cafe alfo (hews, that the circum- 
ftance of the gpods being (hipped on board a neutral 
veffel makes no difference; and that fuch trading was 
not legalized by the order of the king in c^t^TTal tEe 
3d of September 17 96, continued by that of the 10th of 
January 1798. The original order refers to three recent 
afts of parliament, the 33 Geo. 3, c. 27., 34 Geo* 
and 34 Geo* 3. c. 79., the operation of which it fufpends 
in favour of the plaintiffs. The only effeft of it, there*- 
fore, was to licenfe the trading fo far as it had be<?n fpc- 
daily prohibited under certain penalties by thofe parti- 
cular ftatutes, leaving the queftion as it was at common 
law, or regulated by any other ftatutes: and indeed the 
order itfelf fpeeially provides, that it (hall not afFeft the 
provifions of any other than thofe ads of parliament. 
But fuppofing the licence to operate alfo upon the com- 
mon law, it was done away by the fubfequent flat, of 
the 38 Geo . 3. r.28. by which the prohibitions, of the 
former acts againft fuch trading were extended to the 
United Provinces , and all intercourfe with them was 
exprcfsly prohibited. That aft took effeft on tjie 12th 
Jpril 1798, after which, namely, on the 14th, the (hip 
failed from London for Rotterdam . And though there is 
a favitig claufc (/. 5.) as to afts which Jball be done un- 
der the king’s licence; yet the operation of it is pro- 
fpeftive as to licences afterwards to he granted, and 
cannot warrant a licence granted before,. had 

npt been carried into execution $ in the fwope manner as 
a fimilar claufe in thef ormer afts had npc^ffarily paly a 

(a) S Tern Rep. 549. (* ) j Kob, Adm. Rep. 196. 
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fioftfctifot Tfpetfatibrti At all events, hdwt Vet, if the 
former lieehce continued in force fubfequent to the la ft 
mentioned a&» the plaintiffs cannbt avail themf lVe$ df 
it without (hewing that they have complied with all the 
tertta£ and coudiiions of it. This is not only required 
o^the iTceBfc^dtfelf, but enforced by the flat. 34 Geo. 3. 
c. 7?>. f 3’°* 'Now the order of council ftipulates that 
the goods /hall be exported under the ufual conditions and 
regulations s one of which is, (as required by the flat. 
13 & 14 Car . 2. c, 1 j. / 3.) that the goods Hull be en- 
tered for the real place of dtftination: but that has not 
been complied with here. Such a regulation is peculiarly 
ncceffary to be obferved, becaufe it furnilhes the means 
of providing for the obfervance of another condition 
mentioned in the order of council, namely, that the 
fhippers (hall give bond to export the goods to the place 
propofed, and to none other ; a compliance with which 
is required to be proved by a certain t^rtificate from 
fuch place. But no iuch bond was given in this inftance, 
the proof of which lay upon the plaintiffs; and without 
it the goods were liable to feizure and confifcation. If, 
then, the (hippers of goods do or omit an a£t which 
would give rife to a rightful detention or confifcation, they 
cannot recover upon a policy of infurance to prote£l the 
property fo illegally exported. Secondly, (which relates 
only to the tobacco,) the ft at. 29 Geo. 3. c . 68f. for 
raifing a duty on tobacco, and preventing evafions of it, 
in addition to the requifition of the flat. 13 <k 14 Car. 2. 
abo v$ mentioned, requires {/ 40.) that a bond (half be 
gifetrbf the lhippet for the a£tual exportation of the 
article to the pliice fperffied in the bond; u and that fuch ’ 
« tobacco (hall not be exported to any oth^r. place or 
«• country whatever, 1 M &c. and f. 49. provides a particu- 
Kk 3 lar 
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lair meftKbH for the Hifcharjgt of bond* fo taken, by a 
certain certificate of the compliant with that retjuifition. 
By the firft mentioned claufe the legiflaturc meant to in- 
terdidl: the exportation ahogether urdefs fuch condition 
were complied with, and not merely to ftm&ion it upon 
terms. Here then the (hipment was declarecrtoHbe for Cm* 
laisy and a bond given accordingly ; notwithftanding which 
the (hip afterwards cleared out and failed for RotUrdam. 
But if this were permitted all the precautions in the 
Would be liable to be defeated; becaufe it could not be 
Imown whether the conditions of the bond had been com^ 
plied with, or whether the goods had not been relanded 
again in England with a view to defraud the revenue* 
The documents therefore obtained were falfe, which are 
worfe than none. And it was fettled in Farmer v. Legg (<?), 
that if a (hip be not properly documented the owner can* 
not recover upon an infurance againft the lofs of it. It 
is true that this is a mere revenue law ; and it has been 
faid ( 6 ) that we are not bound to regard the revenue laws 
of another ltate : but that implies that we are bound to 
regard our own, and an a£i done in contravention of 
them is illegal, and has been holden to avoid an infurance ; 
Johnfon v. Sutton (*), and Dalmada v. Motteux (d) ; and is 
caufe of feisure, 2 Roll. Rep. 79. No advantage can b« 
taken of the licence to (hip to Calais or elfewhere , becaufe 
that had expired in point of time long before the (hip 
cleared out* 


For the plaintiffs it was anfwertd, as to the geperal 
qtieff ion, that it could not be doubted but that the king's 
licence extended to legalise the tradiug. as well at common 

(p) 7 Term Rtf, (*) Fhtcbtt, Doug. 150 . 

fa) 1|». 254. (^f) Park's Injur, *66. lit edit. 
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law ^iv?dpT t^c recited .ads.. Jhe. king had power at 
^mrpoa lw io.kgajize fucfr a trade, and thofe ads con- 
tinue to bina th^ fame power notwithstanding their pro- 
hibitory ptovifions : the licence therefore operated under 
the ads with a fpeeial reference to each of them in the 
nature 7 >PV flatute non obftante, and, it was alfo valid as 
at common law without any fpeeial reference, by li- 
cenfing the trade i tie if* The flatute y%Geo. 3. c. 28. 
does not vary the queftion, for the 5th fedion faves the 
king’s prerogative in this refped in the fame general 
terms that the former ads had done. The only objedion 
ihen is, that a mere cuftom-houfe regulation has not 
been complied with, namely, the giving the bond for the 
exportation of the goods to the place propofed. The 
'cmiffion of that might perhaps have been ground of de- 
tention till it were complied with, and a good caufe of 
refuting a clearance; but the Confequence cannot be car- 
tied further, fo as to make the-infuraiusr. .illegal. There 
is a great difference between performing an illegal voyage, 
and performing a legal voyage irregularly. In Flancbiv* 
Fletcher (n\'zv in the circumstance of clearing out for 
another port than that to which the flup was really bound 
w$s holdfcn hot to make the voyage illegal or vacate the 
infuratrtde. It is often done in time of waf to dcceive ; the 
Enemy’s Cruifers. And it is no anfwer to fay that the 
rule there laid down only applies to attempts tfo evade 
foreign revenue laws; for there, as here, ‘the clearance 
was from the port of London for a foreign port. Befides, 
another objed! thete was to evade the light-houfedutieyy 
yet -Lord MJtrisfiddifaid that the fliip was not liable to 
Cohfifcitibh; nor* the ihfurance vpid un that account. The 

(tf ) 'AAfrfrtM vAFii’tcher, Dougt,?2$pi 
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?8oj. Tli> vnfurancc is only void, where the trade itfelf is made 
illegal, or the rift isJoereafcd. for want of certain fkip^s 
documents* In Farmer v. Legg (a) the queftion - was, 

Whumori, 

Whether the captain of the fliipjwere properly jquahfied 
under the a £t of the 31 Geo, 3. 54. requiring him: to 

have previoufly ftrved a certain time in the Afrkrm tracfiT; 
and he was fubjefled to a penalty in cafe he was not fo 
qualified; but the Court did not hold the infurance void 
for the want of the certificate of fuch qualification, but 
on the ground of a breach of implied warranty by the 
owner, in not having employed a commander of fuch 
competent {kill and experience as the legiflature had 
deemed neceflary in that trade. In Johnfon v. Sutton (b) 
the trading itfelf was made illegal, and as to half the 
cargo there was no licence. The cafe of Dalmada v. 
Motteux (r) turned on a breach of embargo, which is a 
temporary prohibition of the voyage itfelf, and fubjetted 
the {hip to confifcation. In this cafe the trade itfelf was 
legalized by the licence, and the want of a mere cuflom- 
houfe document, which is not one of the fhip’s papers, 
but depofited with the cuftom-houfe officer, cannot vary 
the queftion between the aflurer and afiured. The only 
effect of it was that till the bond was entered into the 
cuftom-houfe officers might have refufed to Jet the ffiip 
clear out \ but that being waved on the part of the crown, 
no objection can now be made by the defendant, aqd the 
Court will prefume that every thing was regularly done 
to obtain fuch clearance. Secondly, with regard, to the 
tobacco, that was alfo protected by a particular licence. 

It is fufficient that it was {hipped within tjhe i time limited 
by the licence, though the {hip did.uqt clear, out n.or u faU 

(*} 7 *ftrmPep t I 86 . ~ Doug/. 154 /* (c ) Part's Inf * 66 . 
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till^sftcrwaxtls. 0 In ciits r«ft the bond i^qtiircd Was given 
to carport the tobacco to Calais and the iicende was to go 
to Calais Or tlfewhera It was nofncceflaty for the (hip 
to procccd direct ior* Calais, but (lie might have pro- 
ceeded there after having touched it Rotterdam. Between 
of giving the bond arid the aftiial failing of the 
veffei circumftances might intervene to prevent the direft 
voyage from being purfued. But fuppofing the inten- 
tion of going to Calais was altogether dropped, the only 
effeft is that the bond would be forfeited $ but no 
forfeiture of the goods would be thereby incurred. 
Much of the general reafoning before urged as to the 
diftinftion between cuttom-houfe and (hip documents 
applies alfo to the tobacco aft. And it is alfo a circum- 
ftance of great weight in this cafe that no fraud was in- 
tended, which might otherwife have vitiated the whole 
tranfaftion, and perhaps made the trading itfelf illegal, 
as done in contravention of the law and the orders of 
council. But here the true deftination of the (hip was 
difclofed, and the cuftom-houfe clearance obtained with 
full knowledge by the officers of all the circumftanpes. 
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27 ;* Court took time to confider the cafe ; and on the 
laft day of the term 


Lord Kenyon C. J. delivered their unanimous opinion 
fhortly to this effeft. After Rating the fafts of the cafe : 
The plaintiffs obtained the order of council of the 30th of 
Decepifor 1797 for the pufpofe of (hipping the tobacco 
and Other goods therein mentioned for Calais . But that 
licence will riot affe& the decifion in this cafe; becaufe 
it was confined to. the fending, fupplying, and delivering 

m 
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'Wto* in the the goods fpecified withht two Incnths (that 
l * from the 20th of December 1797), and the (hip did not 
Wi^H* 2 n*. The 7th of April 1798. Therefore, whatever 

might have been the intention of proceeding to Calais 
after going to Rotterdam , the licence having expired before 
the voyage commenced, the exportation of the goods could 
not be protefted by it. In this view of the cafe it be- 
comes unneceffary for us to give any opinion upon the 
operation of the tobacco aft. The quellion is then nar- 
rowed to the conftruftion of the order of council of the 
3d of September 17 96, continued beyond the period in 
queftion by the order of the 10th of January 1798. But 
firft I would obferve that it is fettled, and not to be 
doubted, that trading with an enemy's country is illegal, 
and that no voyage of that kind can be infured, unlefs 
legalized by the licence of the king. But though the king 
may at common law licenfe fuch a trading generally, yet 
he may alfo qualify his licence, iq which cafe the party 
feeking to proteft himfelf under fuch licence muft con- 
form to the requifitions of it. Now the order of couhcil 
of the 3d of September licencing the trading to the United 
Provinces is on this exprefs condition, that bond be given 
in fuch penalty by fuch perfons, and in fuch manner, as 
the commiflioners of the cuftoms (hall direft, that the 
goods (hall be exported to the places propofed and to no 
Other \ and that a certificate (hall be produced within fix 
months from the Britijb conful or other perfcu there de- 
feribed that the goods have been landed; which condition 
has not been 6orriplied With, is it is ridtTtfuhd nTtbfc fcafc 
that any fuch bond wa9 given. The plaintiM therefore 
cannot proteft; themfdvcs by that Jicence,* and confe- 
3 ijuently 
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dfufently 'the voyage' was illegal, and Cannot be in- 
fared- 

Poftea tcf’the Defendant^). 


'S’fMs't* 


*z4sft 

W*iraao**. 


(a) A fimilar determination was made In the calc of VanharthaU v* Hilbei* 
M. 31 Geo* 3. B R. Onto f the queftions there turned on iheftat. l6t?o.j, 
*. 5 . which prohibited intercourse with t e Amei.can Provinces thea in 
rebellion ; in which there was a claufe enabling the Briti/h commanders on 
that ftation to grant licences to carry provifiom, dec. to places occupied by the 
Britifh. And in an a&ion agalnft the underwriter on a policy on good* to one 
of the prohibited places withm the aft, he p aimiff relied on a licence given 
by one of our commanders ; but as that licence did not follow the requisitions 
of the Jft, in not Hating the quantity of pruvifions. See. the Court, upon a 
motion for a new trial, held that the licence was void, and confequenrly die 
voyage being illegal was not the fubjeft of infurance j and finally a nonfuit 
was entered. 


The Bifhop of London againjl Ffytche 
In Error (a). 

(B. R. Micb. 23 Geo. 3.) 

^HIS was a writ of error from the court of Common 
Pleas in an a£lion of quare impedit, in which the 
defendant in error by his declaration ftated, that one 

! Thomas 

prefented becaufe he had given a general bond to refign upon the requeft of his patron : but thia 
judgment was reverfed in Dam* Proc. 


Held by 9.JL 
that the ordinary 
of the dioeefe 
may not refute 
to admit a clerk 
to a reftory to 
which he was 


(*) This being a cafe of great importance, and to which frequent refer- 
ence is made, and the grounds of the decifton having been adverted to in the 
cafe oftegb ♦. L etuis, determined in the cmiffc of this term ; I thought that 
the # f«H*wiftg mete of it, which has been moft obligingly communicated to the, 
would not be unacceptable to the p ofeffton ; ps 1 am not aware that there is 
any note ia print of what palled in this court* The value of the original baa 
been increased by having been compared with, and feme additions made to it, 
from the MS* of the h*te Mr. Juftice Bulk#, 'with which I hard beeZLalfo 
favoured. The latter MS. includes all the foh&queot proceedings in the 

Houfe 
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>8s t. 


T kt JMhbp 

LfrKROK 

agAtt/l 

rwfrtr 
la fiiMr. * 


Thomas Ffytehe deceafed- : wa$- fcifcd of theadvnwfon of 
the * church -of Woodham Waiter in • in griffs by 

itfclf, as of fedajid right, and being fo felled, on the 
24th of April if 6^ pjrefcflted to the faid church, then 
being vacant. Forte Gower, Clerk/ who on that present- 


ation was admitted, inftituted, and induced into the 
fame ; and that the faid T • Ffytche , on the 10th ol Febru- 
ary 1777 died feifed in his faid eftate in the feid <advow- 
fon, : upon whofe death it descended to Elizabeth Ffytche, 
then and (till the wife of the defendant in error, and 
daughter and only child of William Ffytche deceafed, the 
brother of the faid T. Ffytche , as niece and heir at law of 
the faid T. Ffytche \ whereby the defendant in error and 
Elizabeth his wife, in her right, became feifed of the 
advowfon of the faid church in grofs ; and being fo 
feifed, on the 26th of May 1780 the faid church became 
vacant - by the death of the faid F. Gower, and is yet 
vacant; by reafon whereof it belongs to the defendant 
in error, in right of his wife, to prefent a fit perfon to 
the faid church ; yet the plaintiff in error, the bifhop of 
London , hinders him from presenting, &c. to his da- 
mage, &c% To this declaration the bifliop pleaded, 
til, That the faid church of W. W. is within his diocefe 
of London, and a benefice with cure of fouls ; and that 
the faid church having fo become vacant by the 
death of F*G, as aforefiid, afterwards, and whilfl the 
fame continued vacant, and before the -making ^of the 


HoufeofLores, and wa* intended to have been add«d.ia.'4bit^btiei'V»t 
upon comparing it with Mr. Cunningham** report of the fame (in the 
Houfe of Lords) in his Law of Simony $ I found that report fo, fyU and ■ 
tc t urate in general, that it was altogether unneccflfary for the fake of a few 
alterations, -rooftly verbal ones, to give a very Icing report of a caft of which 
thr £tdf*flun:wirt airtady lit potTafli 


prefentation 
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pfefcntJttion r after mentioned, to wit* on*^^**# &«;; 
it wes, corjuptlyy funo|iiacally r «ttd ^unlawfully, and- 
againft the form of the ftatute agreed # bewen the 'de- 
fendant in enror-and one John Eyre 9 that he the defends 
ant in erro* fliould prefent the faid Ti is clerk* &c^ 

and that the.faid J. E . fliould in confideration thereof, 
give his bond to the defendant in error in the penal 
fum of 3000/., conditioned at any time then after his 
admiifion, &c*. npon the requeft of the faid defendant, 
his heirs, &c. abfolutely to refign the faid reSory, &c. 
fo that the lame, might thereby become vacant, and the 
defendant in error, his heirs, Sec* be at liberty to prefent 
anew thereto. That the defendant in error afterwards, 
in purfuance of the faid agreement, corruptly, limonia- 
cally, and unlawfully, and againft the ftatute, &c. pre- 
ibnted the faid J. E. his clerk to the faid bifhop to be 
admitted. See . and the faid J^Myre did alfo, in purfu- 
ance of that agreement, afterwards corruptly, fimonia- 
cally, and unlawfully, and againft the ftattite, Sec. give 
fuch bopd as aforefaid, which the defendant in error 
corruptly, fimoniacally, unlawfully, and againft the fta-\ 
tute, &c. accepted from the faid J. E . \ by means* of 
which faid premifes, and by force of the ftatute, the faid 
prefentation of the faid J. R. by the defendant fo tna&e 
as aforefaid became void in law ; and the plaintiff in 
error by reafqn thereof did -not, nor could, admit/ See. 
the faid John Eyre into the faid church by virtue of that 
prefentation. -Secondly, lie pleads- that the (aid church 
is a benefice with the cure of fouls $ and the fame having 
fo 'become vabatit by the death of F.G . as aforefaid, 7 
afterWatcls, ^ 3 ' wKiUjt the fame was fo vacant, to wit, 
on, ^cc. U. .f<>r tjie pnrpofe of. iny.eftjmg the, defend* 
ant in error with an undue influence*, power, and control 
4 with 


x 9 et* 


The &tfhdp 9t 
l-o N*<W~ 

Fjr.y^CJidt* 
In £rm . 1 



gut bmter ^fbrm 

lle*< with; tbc iaid y> A a9 re£or of the faid te&ory, &<*• 

«— i i— in cafe he fhould, upon fuch prefentatkm as After men* 

tipned,. be ; admitted, &c* agreed between the defendant 
in error and the fait! y. i?., tint he the defendant (hould 

IaJ6fW prefent the fa id y. ii. hi$ clerk to that church being fo 
vacant as aforefaid, and that the faidy.JS. fbouid, in 
amfideration of fuch prefentation, give fuch bond con- 
ditioned as aforefaid (in the manner before Hated). That 
the defendant in error afterwards, in purfuance of that 
agreement, prefented the faid J> E. his clerk to the faid 
hiihop to he admitted, &c. and the faid J . E. afterwards 
gave fuch bond, &c. with fuch condition, &c. which 
the defendant in error accepted from the faid y. E* 
Tfliat upon fuch prefentation of the faid y. E . to him 
the plaintiff in error for the purpofe aforefaid made, the 
plaintiff, as ordinary of the faid church, duly inquired* 
concerning the fitnefs of the faid J. E. to be by him 
admitted, &c. and difeovered that the faid J . JE. had 
given fuch bond, &c. with fuch condition, &c. and that 
by means thereof the defendant in error would have 
acquired and had an undue influence, power, and con- 
trol over the faid y. £. as re&or, &c. if the plaintiff in 
error had upon fuch prefentation admitted, &c. the faid 
John Eye , &c« by reafon of which premifes the faid 
J. E . became and was an unfit perfon to be by the 
plaintiff in error admitted, &c. by virtue of that pre- 
fentation. Wherefore the faid bifhop, as ordinary, 
&c. refufed to admit, &c. the faid J . E . into the laid 
church fo being vacant as aforefaid. To the firft plea 
the defendant in error demurred generally,} and. alfo 
demurred to the fecond plea, and afligned for caufea of 
demurrer to that plea, that there is no fpecificatton of 
the undue influence or power or control, mentioned in 

that 
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tha| plea, ;.w,^h vfii«h the defendant id error was piir» itoi» 

hofed to fee ipvefted over the faad Jain Ear/ asre&or of • 

r J 7 The bIOm «f 

the faid «adrjjto*l«icfe the faid defendant in error could &*»«•»' 

give any wrfurar,' car upon which a proper iflue could he Frrrt*. 
joined to be tried by a jury. And alfo that it is not in? ln E " ot ‘ 
that plea alleged, how and in what manner the faid 
John Eyre waa or did become a perfon unfit to be admit- 
ted, inftituted, and induced into the faid re&ory and 
parifli church, fo that any iffiie could be taken upon 
fuch allegation of his unfitnefs. The bifhop joined in 
demurrer. I11 Hilary term 1782 the court of Common 
Pleas, gave judgment for the defendant in error upon> 
both pleas* Upon this judgment the bifhop brought a- 
writ of error in the court of King’s Bench, and affigned 
die common errors. In Michaelmas term 1782 the cafe 
was argued by Adam for the plaintiff in error, and by 
Lee for the defendant. 

For the plaintiff in error it was contended, that there 
Was a diflin&ion between this cafe and thofe which had 

m 

been before the court on queftions of fimony; as thofef 
were between the obligor and obligee ; but here the quef* 
tion was, Whether the bifhop were bound to admit upon 
fuch a prefentatiou ? Lyndw . 107. 281. proves that fuck 
bonds are unlawful. Pafcall v. Clark , Noy. 22. They 
might be made the price of the living by the parfoii’s' 
refufing to refign } which was fimony. That for com- 
pelling refidence and other good purpofes the law had 
provided fuitable remedies: this therefore mufl be meant 
for fiad purpofes. Swain* v. Carter , Comb . 394. Grahme 
v. Grnbme, 1 Vem* 13 1 . ' That fuch a bond deftroyed 
the canonical obedient# dfthe clerk. That it turned an 
office for life info tin blEfct at wiHi which coul^ not be 

done. 
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Hot. 


The Bifliop of 

Lo‘ r»ON 
ajru inft 
Jpytche 
In Error. 


done. 4 Injl. 75. 87. 14 6. 3 Burn Ecc . L. 299. See. 
4 Com . 2 )/g-. tit. Officer, 239. That fuch bonds would 
be bad if taken from other officers who had life eftates, 
fuch as judges, mafters in Chancery, &c. That this 
was fimony by the canon law, which the court were 
bound to take notice of in this cafe without pleading it, 
it having been adopted with regard to inftitution by the 
ftatute of Articuli Cleri . c. 13. 


For the defendant in error, the cafe of Hejketh v. 
Gray (a), which was in this court in *1755, was relied 
on, as being in point : and that the only thing the de- 
fendant’s counftl there attempted to (hew was, that as 
the defendant could not rtfign for want of the bifhop’s 
acceptance, the penalty was not forfeited ; but the Court 
held otheiwife. That in Peele v. Earl of Carlijle, I Stra . 
227. the point was holden too clear for argument, that 
fuch bonds were valid ( b ). That if the bond were void, 
there was no reafon for the bilhop not admitting; but 
if it were not void, his plea was, that u becaufe the 
** clerk had entered into a legal bond he would not 
<c admit him and therefore there was nothing in the 
diftin&ion attempted between this cafe and that of the 
obligee. That the fecond pica was bad, as no iffuc could 
be taken on undue influence, as alledged in the plea. 


Lord Mansfield C. J. The general queflion before 
the Court upon thefe pleadings is the validity of fuch a 
bond : for as to the allegation, that it tended to procure 
an undue influence, it is certainly too general : the undue 

(a) ll. %%Cco. 2. 3 Burn's Ecc . L. 332. tit. Simony. 

(£) Vide Johns v. Lawrence , Cro . Joe. 248* Babington v. Wood, Cro . 
Car. 180. Baker v, Watjon , 2 Kcb. 446. 


influence 
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influence ought to have been fpecified. I think it tight 
10 declare my aSent to the opinion given by the Court 
of Common Pleas, of which I have feen a very full note* 
namely, that if any undue motive appeared in giving the 
bond, it would avoid it at law, as well as lay a founda- 
tion in a-court of equity for an injunction. And I fhouid 
alfo be of opinion, that if after the execution of the 
bond an undue ufe were attempted to be made of it 5 
fuch as a demand of money, a claim of tithe, or for any 
other illegal purpofe, the ufe actually made of it (houlJ 
be confidered as actual evidence of the puTpofe for which 
it was given, and might be made ufe of in any court of 
law upon plea* Another circumftance mentioned in the 
argument is out of the cafe, which is, that it is fimony 
by the canon law; for if the canon law had been pleaded 
ever fo particularly, it would not have varied the cafe ; 
for the canon law is more general than the ftatutc. It 
then comes to this naked queltion, Is fuch a bond good 
fince the flatute 31 E/iz. c .6 . by the law of England: 
or is it an innocent bond on the face of it ? As to that 
point, in the time of E/iz. and in the time of Jac. I. 
fuch a bond was holden to be legal, and fo fully eita- 
blilhed, that in 1698 Btfliop Stilting fleet wrote a mol 
elaborate difeourfe againft the decifions of the courts of 
common law', taking it to be fully eftablifhed, but yet 
erroneoufly fo. But notw'ithftanding the great abilities 
of that prelate, (and if the matter were entire there is 
great-ingenuity in that difeourfe,) all the courts of Wefl- 
minfler. Hall have uniformly holden it to be a lawful 
bon 3 ; and to fuch a degree, that in feme of the laft 
cafes the Court would not fuffer the point to be argued* 
I fhouid have been very forry to have followed that ex- 
ample in this cafe; becatife it would have deprived us of 
Vol. I. L 1 the 


m 

1801. 


The BUfcop of 
London 
againfl 
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I Sol. the plea lure of hearing both the gentlemen y but after 

v— — havine heard them, I thinlf it is not permitted to us ft 

Ionpon go into thcvqueftion : and if ail the authorities be wrong 
yrvTCH* I im bound : I 3b not think it decent to go into them, 
to fii fu# * ^nd therefore upon the current of authorities, which have 

cxprefsly decided the point, i think it too clear to be 
argued. 

Willes J. concurred. 

Asiihurst J. I am of the fame opinion. The whole 
tenor of the cafes is fo ftrong, that the queftion is efta- 
blifhed beyond controverfy. I think the different form 
in which this cafe comes makes no difference ; for what is 
the reafon afTigned by the bifliop for refufing to receive 
the prefcntalion ? It is no more than this, bccaufe the 
clerk has given a bond, which the courts of law have 
liolden to be legal. 

Bulleu J. Nothing but the number of pofitive author 
rities would induce me to concur in the opinion of the 
Court. I cannot help thinking there was a great deal of 
good fenfe in the opinion of Mr. Juftice Powell (<?}, and I 
think with him, that if the judges in ancient times had 
feen the inconveniences that have fince enfued from the 
ufe of thefe bonds, they would not have pronounced upon 
them as they did. The argument would afford a great 
deal of difeuffiou. The requefl may be for a lawful pur* 
pofc, thtrefpre the condition (hall be good. If fo, why 
not fti'te what that purpofe is? The argument feenis to 
rue equally ltrong, (and that part of Stillwzjieet ' s book 


^ T hi<, refrred to aW, rote of that Judge's opinion. 
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does not admit of an utrfwer), that it may be ufed for a 
pad pufpofc $ why not therefore bad ? But upon the prin- 
ciples of pleading it fcems a groat ftretch to fay that it 
(hall be taken to be confined to lawful purpofes only:: 
for the bond is to.refign on requeft, that is, on all requefts. 
If then the bond be to re fign on all requefts, can any 
thing be introduced on the record different from the com* 
dition ? This is the way in which I fhould have reafoned : 
But fo ftrong and fo uniform a train of decificms leave 
no room for the Court to exercife their judgment on the 
reafons on which they were founded. For arguments 
founded on a pofiibility of abufe or inconvenience are not 
to be adopted in contradiction to what has been efta-* 
blifhed as law for a century and a half paft by fuch a va- 
riety of determinations. The rule Jlart decifis is one of 
the moft facred in the law : but if not adhered to in fuch 
a cafe as this, it would be very difficult to fay that it 
ought to weigh in any. If the law be thought to be im- 
proper or inconvenient, application to correct ittnuft be 
made elfe where, and not to thofe who are bound by the 
repeated an % d folemn judgments of their predeceffors (a). 
As to the lafl plea, a reafon has been given at the bar, 
which is decifive againft it : it was faid that undue infiu- 

(a) Mr. Juftice Butler delivered an opinion to the fapie purpofe afterwards 
in the Houfe of Lords. Speaking of the cafes which had been decided, he faid, 

I have taken no fmall pains to find out on what principle thofe decifions 
“ were founded ; but without much effect : for after all the labour I have 
<* bellowed upon the fubjeft, it does feem to me that they are deflitutc of 
alJ fenfc, reafon, or principle. But ftlll they are fo numerous, they have . 
« arifeo at fo* many different periods, all the judges for near two hundred 
years pad have been fo uniformly, of the fame opinion, the law has been 
«« received not oitty in Wellminfier Hall but through the whole kingdom as 
« fo firmly fettled, and mankind have fo’univerfally a&ed upon that idea, that 
M I think ir would be very daogerout to overturn or even to /hake It,” See, 


m 
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• 1801. -cnce could not be defined : if it cannot be defined, it can- 

- — * not be tried: it is only a confequence, and therefore 

^London cannot be traverfed. Then it brings the cafe back to the 

f>wu firft plea. 
la Error. 

Lord Mansfield added, I forgot to make one more 
obfervation : a diftin&ion has been made where the 
a&ion is between the obligor and obligee, and this cafe * 
but there is no ground for the diftinftion. For in the 
a&ion as between obligor and obligee, if the bond were 
illegal, the obligor could not recover ; for no man who 
comes on an illegal ground can ever recover. Therefore 
it is a folemn determination that the bond is legal. 

Judgment affirmed. 

Upon this judgment a writ of error was brought in 
parliament : and after hearing counfel fully at the bar, 
the judgment of this Court was upon the motion of Lord 
Thurlofa C. reverfed. The dmfion being 19 againit 
18 Lords* 


REGULA GENERALI S, 

Enjler 41 Geo . III. 

IXifpoCdlofcjufcz r is ordered, That no Rules in caufes entered in the 
tory rie[! n,P * Peremptory Paper be enlarged during the term, or 
put off from the appointed day, by confent of 1 counfei, pr 
the attornies concerned therein, without previous appli- 
cation to and fpecial leave of the Court. 


THE END OF EASTER TERM. 



ARGUED and DETERMINED 


IN THE 

Court of KING’S BENCH, 

IN 

Trinity Term, 

la the Forty- fir ft Year of the Reign of George III. 

1S01. 


Anderson, Adminiftrator, &c. againft Martin 

DALE. 


'Jam §ih. 


| N covenant by the plaintiff os adminiflrator of John a cavemn: n 
Ander/on deccaied, the declaration which was entitled executor,, ?.d- 
of Michaelmas term generally Anted, that by indenture of Tni^fal'd 
four parts made tbe ]6th of September 1/09, between Eli- he^am^nsf 'to Vi 
roabeth Wyatt , John Ander/on ^ (the inteftate,) R. Machrcihy 


and J. Martindale , (the defendant,) it was witnelFd, that t ,rs » during 

* 1J .' s life, is a 

for the confiderations therein mentioned R. Mackzvorth joint covenant to 


fox himfelf, his heirs, executors, &c. and the defendant 
as his furety, &c. did, and each of them did jointly and 
feverally covenant to and with the Arid J. A . deceafed, in 
his lifetime, his executors , adminijiratorSy and nj/tgtts^ and 
alfo to and *with the /aid E. W yatt and her aj/igns> that he 
Machrethy his executors, &c. fliouid pay to the faid J* A. 
Vol. L Mm his 


A. and 2». in 
which they have 
a joint legal in- 
tereft, although 
the bcnelit be tor 
A. only y and 
therefore on the 
death of A . the 
right of action 
furvives to />., 
and^.’s admi- 
niflrator cannot 
foe on the cove* 


naiu. 
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i8ci. 

Anderson 

o^ainji 

Martin- 

xjale. 


his executors, adminillrators, or affigns 6of, per annum 
during the life of E. Wyatt. It then averred, that thein- 
teftate died the 2 1 ft of May 1 799 ; after which, viz. on the 
V~h ^November 1799, adminiftration was granted to the 
plaintiff; and that although E. Wyatt is Jlill livings yet that 
R. Mackrcth has not paid to the deceafed, nor fince his 
death to the plaintiff as ad mini lira tor, the faid annuity, 
&c., but that eight quarters were in arrear in the lifetime 
of the inteftate, &c., and after his death two quarters 
more, &c., and fo alleges a breach by the defendant; and 
concludes in the ufual form with a profert of tlie letters of 
adminiftration, the date whererf is the fame day and year 
in that behalf abovementioned. To which there was a 
general demurrer, and joinder. 


Prat'd Serjt., in fupport of the demurrer, took two ob- 
je£tions : 1. The declaration Hates that adminiftration 
was granted to the plaintiff on the 7th of November 1799; 
and the declaration being iutitlcd generally of Michaelmas 
term 40 Geo. 3. which refers to the firft day of the term, 
it appears that the aclion was commenced before the plain- 
tiff was qualified to fue. 2. The covenant being made 
with two covenantees jointly, who are to have the benefit 
of the fame thing, namely, J. Anderfon deceafed, and E. 
Wyatt, who is dated in the declaration to be {till living; 
the latter as furvivor is alone entitled to maintain the ac- 
tion, and not the plaintiff as reprefentative of the deceafed 
covenantee. During the lives of J. A . and E. W . the 
covenant was joint for the performance of one 'and the 
fame thing, viz. the payment of the annuity' to J. A, 
during E. Jf .’s life : there was nothing tlfe covenanted to 
be done for the benefit of -is. W. alone: and therefore 
this is not like the cafes where though the covenant be joint 

in 
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-In words, yet if the intereft be feveral the covenant fiiall 
in effeft be taken to be feverai alfo ; as where one cove- 
nants to A. and B. to do two things, one of them for the 
benefit of A and another for the benefit of B . Neither 
does it make any difference that the defendant covenants 
jointly and feverally ; for the intereft being joint, the ac- 
tion mu ft be of ihe fame nature; and confequently, after 
the death of one of the covenantees, furvives to the other, 
to avoid a multiplicity of aftions for the fame duty. And 
he cited Slinglby’s cafe, 5 Co . 18 A. 2 Leon . 47. 3 Leon. 

160. and Rolls v. Tate, Teh. 177. and 2 Brown!. 207* 
and Bull. N. P. 157, 8. as in point. And alfo referred 
to Cabell v. Vaughan , 1 Ventr . 34. cited and adopted in 
Scott v. Godwin, 1 Bcf 'A Pull. 67. to (hew that advantage 
might be taken in this form of the defeft of title appear- 
ing on the plaintiffs own (hewing. 

Gibbs contra. As to the firft objection ; the death of 

the inteftate on the 7th of November is laid under a vide- 

» 

licet, and therefore the plaintiff would not bw bound by it 
on general demurrer, [herd Kenyon oblcrved, that the 
letters of adtr.iniftration mu ft be taken to have exifted at 
the time to which the declaration refers, becauie it con- 
tains a profert in curiam of them.] 2dly, The whole 
benefit and intereft patted to the inteftate alone, for* the 
annuity was payable exclufively to him, therefore confift- 
ently with the cafes cited he alone might have fued in his 
lifetime, and fince his death his repicfentative. This 
would be the cafe even if the covenant were taken to be 
joint as well as feverai ; for the aft ion follows the nature 
pf the intereft or benefit ; and no intereft or benefit pafied 
to E. W • But here the covenant is feverai and not joint j 
the defendant covenants to and with J. A his execu- 
M m 2 tors, 
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1 8 c I. tors, &c., and alfo to and with E. W. and her affignst 
this is a diftindt covenant to each of them, and the vari- 

iVNDFJtSON 

<*g* "ft ancc in the exprdfion (hews that it was fo intended. It 
JIIaktin- _ 

dale. was ufelefs to covenant with the executors of E. Jv. 9 be- 

caufe the annuity was to ceafe on her death. It is true, 
that this conftru&ion makes the defendant liable to two 
a&ions * but that is his own fault, for binding himfelAo 
two perfons for an a£t to be done only to one of them. 
If he had fo bound himfelf to each by two different deeds, 
the covenantees could not have fued jointly ; then it makes 
no difference if there be feveral covenants to feveral per- 
fons in the fame deed. But if the covenant be feveral, 
though the intereft were joint, the right of aftion mud 
be feveral. 

Lord Kenyon C. J. There L no diftinguifhing Sling/- 
bys cafe from the prefent. There Beckwith by indenture 
covenanted, promifed, and agreed to and with William 
Vavnfor and Francis Slrng/y, and to and with George Har- 
vey and Frances his wife, and their afligns, and to and with 
each of them ( quolibet et qtniiibet corum ) that he Beckwith 
at the fealing and delivery of the indenture was lawfully 
and foie feifed of a certain re£tory. And in an a&ion of 
covenant thereon by Slingjly and his wife, the iffue was 
found for the plaintiff, and judgment obtained thereon in 
B . R . : but on a writ of error brought in the Exchequer- 
chamber that judgment was on great deliberation reverfed^ 
becaufe the other covenantees had not joined in the action 
with the plaintiffs j and they alone could not maintain the 
aftion, notwithftanding the words <c et ad et cym quolibet 
u et qualibet eorutnF And this diftin£Uon was taken^ 
which appears to be very fenfible, that where every of the 
covenantees is to have a feveral intereft or eftate, there the 

addition 
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addition of the words cc cum quolibet eorum ” will make the 1801* 
covenant feveral, in refpeft of their feveral interefts. As 

Anderion 

if one hy indenture demife Blachacrc to A. and Whiteacre «gawft 

® ^ IJ> ||j| k 

to B . &c. and covenant with them and each of them that dale. 
he is lawful owner of the faid acres ; there in refpedt of 
the feveral interefts the covenant by thofe words is made 
feveral. But if he demife to them the acres jointly, then 
thofe words are void ; for a man by his covenant cannot, 
unlefs in refpefl of feveral interefts, make it firft joint, 
and then feveral by thofe or the like words. The learned 
reporter then gives feveral other inftances, all tending to 
the fame conclufton. And the reafon given is, that where 
the intereft is joint, if feveral were to bring actions for one 
and the fame caufe, the court would be in doubt for which 
of them to give judgment. So here I fliould fay, here is 
a 'covenant to two to pay an annuity to one of them ; (hall 
both bring actions for the fame intereft: where only one 
duty is to be paid ? Which of them ought to recover for 
the non-performance of the covenant? The defendant is 
only bound to pay the annuity once. This is different 
therefore from the cafe put by Lord Cole, where the cove- 
nant is to feveral for the performance of feveral duties to 
each ; there the covenant (hall be moulded according to 
the feveral interefts of the parties, and each (hall only re- 
cover for a breach fo far as his own intereft extends. It 
lias been aflumed in the argument for the plaintiff, that the 
covenantees had different interefts, but that is not fo; the 
covenant to both was for the fame thing: and though the 
benefit were only to one of them, yet both had a legal irw 
tereft in the performance, of it ; and therefore the legal 
intereft: being joint during the lives of both, on the death 
of one it furvived to the other. If indeed the covenant had 
been to each by two different deeds, though for the fame 
M m 3 duty. 
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A grant by bf- 
iees for lives* of 
all their tftme, 
right % title, in- 
ter if), See. in the 
pre miles to cue 
and his executors , 
habendum to 
him and bi» exe- 
cutors for 99 
Jiktj if tlx livss 
ihou X 1 j long 
live, in js /dr^ t >, 

tXIVfAt, and bint- 
jitial W< V, &C. 

as the grantor?, 
their /fin, &c. 

.lit Id, is no iif- 
figmnent of the 

freehold, and 

confequrntly not 
of the •tvbce w- 
tcreli of he 
grantors in their 
icale \ and thtie- 
foie the rever - 
lioners (the lives 
be expired 
within the term) 
cannot main- 
tain cover ant 
ajjainfi the under 
lelue for not de- 
livering up the 
jut miles in good 
repair* 


duty, there could not have been a joinder in a&ion : but 
here the parties claim by the fame title, and therefore the 
Jaw coincides with the juftice and convenience of the cafe. 
No difference can arife on the omiflion of the words 
executors and adminifirators in the covenant to Em Wyatt 
and her afligns, which words are added to the covenant to 
Jm Anderfon ; the legal effect is the fame : for a covenant 
to one and her afligns extends equally to her executors 
and adminifirators. 

Eer Curiam, Judgment for the Defendant. 


The Earl of Derby againft Taylor and another. 
Executors of T wist. 

'J HIS was an a&icn for a breach of covenant, wherein 
the declaration dated, that the late Earl of Derby , 
whofe grandfon and heir the plaintiff is, being feifed in 
fee of a mefl'uage and other preinifes therein described, 
by indenture d^ted 14th December J756, made between 
the late earl of the one part, and Thomas Taylor of the 
other part, demifed to Taylor , his heirs and afligns, the 
faid premiss, &c. for the lives of three perfons therein 
named, all of whom are now dead. That Taylor cove- 
nanted for him feif, his heirs and afligns, with the late 
earl, his heirs and afligns, to repair and keep in repair 
the premifes demifed during the faid term, and at the 
end of the term to deliver them up fo repaired to the late 
carl, his heirs and afligns. The declaration further dated 
the entry and fsifin of Taylor the leffec, the ddath of the 
late earl* and the defeent of the rcverfioji to the, ,pUintjff. 
And that afterwards all .the eftate, right, title ?ijd. inte- 
rtft, property, claim and demand whatfoevey, of T Taj* 
hr % of and in the demifed premife8 with the appurtenan- 


ces 
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ccs came to and veiled in J. Tivijl by afiignment ; by 1B01. 

virtue whereof Twill entered into and became feifed of " 

' ' . _ Earl of Dkuby 

the demifed premifes for the remainder of the term de- againft 

mifed to Taylor. The declaration further dated the death 
of the three perfons for whofe lives the cflate was demifed; 
and averred that Twjl fu Aired the premifes to be out of 
repair, and that at the end of the term they were delivered 
up to the plaintiff without being repaired. The defend- 
ants pleaded fevtral pleas, but the only material one was 
that which denied that all the eftate, right, tide and inte- 
reft, property, claim and demand whatfoever of T Tay~ 
lor , of and in the demifed premifes, came to and veiled 
in J. Tivijl by afiignment thereof, in manner and form 
as alleged in the declaration. 

. The caufe came on to be tried at the hid Laneqfler 
affizes before Graham 13. Upon the trial the laid leafe 
was produced, which contained a provifo for re-entry if 
the ltffee, his heirs or afligns, fhould demile, grant, aflign, 
fet over, or exchange the premifes, or any part thereof, 
to or v/itB any per foil or perfons, other than to or for his 
wife and children or fome of them, and that for fome 
number of years, determinable upon the Gild lives, for 
which the premifes were demifed as aforefaid, or the 
furvivpr of them, without the licence of the faid earl, his 
heirs or affigns, firft obtained in writing under his or their 
hands. Upon the trial all the allegations contained in 
the declaration were admitted to be true, except that 
which alleged that Twrjl became aflignee of all the eftate, 
rights title, itttereft, property, claim, and demand what- 
foevet, of T. Taylor , of ^nd in the demifed premifes. And 
a verdift was found for the plaintiff by confent upon all 
the iffues, for nominal damages, to be afeertained by ^ 

Mm 4 . referee 
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referee if neceflary ; fubjeft to the opinion of this Cout^ 
whether by means of the indenture hereinafter dated and 
duly executed by the parties, and the enjoyment of the 
premifes by Twijl e during his life, he became affignee of 
thepremifes, fo as to fupport the a£lion. If the Court 
were of opinion the prefent aftion could not be fupported, 
then judgment of nonfuit to be entered. 

The indenture in queftion, dated 24th of January , 
30 Geo. 2., between T. Taylor and T. Harrochs of the one 
part, and James Tiuijl of the other part, witnefled that in 
confideration of 245/. Taylor and Harrochs hath demifd , 
granted, bargained, fold, ajjigned , transferred, and fet over , 
and by thefe prefents cloth demife, &c. to TwiJ 7 , his ex~ 
editors, ndminiflrators, and afllgns, all that mefluage and 
tenement, &e. held by leafe under Edward Earl of Derby , 
and now in pofleflion of Twif, his aflignees, &c. and all the 
fate, right, title , inter f , good-will, and tenant right, foie 
power of leafing or renewing leafs of the faid premifes, pro- 
perty, heneft , advantage, claim, and demand whatfoever , both 
at law and in equity, of them the faid Taylor and Harrocksr, 
of, in, or to the fame, every or any part or parcel thereof , 
to have and to hold the faid mefluage, tenement, &c. and 
all and Angular other the premifes abovementioned, and 
intended to be hereby aflfigned, with their appurtenances ; 
unto Twif , his executors, aclminiftrators, and afligns, 
from the day next before the day of the date of thefe 
ptefents, for and during, and unto the full end and term of 
ninety-nine years from thence next enfuing and following, 
afid fully to be complete and ended, if Harrochs , J.TwiJl , 
and T. Twijl, the three lives in the indenture of leafe thereof 
named, or any of them fhould fo long live t 1 arid that in as 
large, ample , and beneficial way, manner and form, to all 
intents, conftru&ions and purpofes, as they the faid 

T. Taylor 
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ST. Taylor and 5 T. Harrocts , their heirs, executors, or ad- 
miniftrators, or any of them, can, may, might, or could 
have held and enjoyed the fame if thefe prefents had not 
been made; yielding and paying therefore yearly during 
the faid term unto the lord and owner of the reverfion 
and inheritance of the faid hereby afhgned premifes the 
yearly rent of 5/. 6 d ., & c. Then followed the ufual 
covenants for quiet enjoyment, for freedom from other 
incumbrances than the rent, and for further affurance » 
executed by the proper parties. 

Labile for the plaintiff faid, that after the cafes of //<?/- 
f'jrd v. Hatch (a), and Palmer v. Edwards (£), he mult 
admit that the aflignee was not liable in covenant utile fs 
the whole interell in the original leafe puffed to him: but 
.he contended that the whole intereft was afTigned to the 
teftator by the indenture, and that it was not merely an 
under leafe. For nothing was rduved in the fhape of 
rent or otherwife to the original leilee, but only to Lord 
Jperby. There was no kind of tenure or holding between 
the afiignors and aflignee. As in Foul t my v. Holmes (c), 
the original leflee parting with the term was holden no 
aflignment, but only an under-leafe, becaufe he referved 
rent to himfelf : So here the converfe (hews that it is an 
aflignment. The whole deed purports to be an aflign* 
ment ; it is fo expreffed in feveral parts by the word 
afftgn. The words of grant are as extenfive as poflible, 
granting and ajjigning <c all the eflate, right, title in- 
(( tereft,” &c. of the original leffees in the premifes ; 
and though this is attempted to be refirained in the 
habendum, which is expreffed to be for 99 ycars if the 

(!) B. R, E» 23 Gg\ 3 . cite! Ik 187 
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l$Oi> three lives mentioned, or any of them, (hould fo long 
w ~ ' ^ vc > y £t lt * 5 apparent that the intention of the parties 

H*t) of Dzh»> t . 

agcinji was to aifign the whole intereft j for trie aflignee is to 
hold the premifes ^* in as large, ample, and beneficial 
“ way,” 6tc. as the aflignors, their htirs y &c. miglit 
have done. But if the habendum be of lefs than {he pre- 
mifes it is repugnant and void, and the words c>f grant 
mu ft prevail. For the habendum may enlarge, but can- 
not abridge the premifts (a), Co. Lit . 299. [Lord Ken- 
yon C. J. IIow could this conveyance operate to pafs the 
freehold without proper words for that purpofe ?] It may 
be prefumed, if neceffary, that livery of feifin was made. 


Lord Kenyon C. J. That is a fa£f which at any rat;e 
muft be found by the jury. And I am not fatisfied that 
there is any ground in this cafe upon which the jury could 
be directed fo to find. The cjutftion at prefent before 
the Court is as to what eftate pnfTed to Tivift under the 
indenture ? It cannot be faid that a rerm of 99 years is 
co-extenfivc in law with an eftate of freehold : and here 
are no words by which the freehold of which {he ox'i ? 
gtnal leflees were feifed was .conveyed to the defendant's 
teflator. Then how can we f<y that the whole intereft 
in the leafe patted to him. The conveyance of all the 
grantor’s M eftate, right, title, intereft,” &c. to a man and 
his executors for years cannot convey a freehold. Such 
words mean np more than all their intereft, 6c c. in the 
legal eftate thereby granted \ and we cannot give thofe 
words a larger operation than the parties tfremfelves 
have declared they fliould have. 

Per Curiam . Pofte? to the Defendant (£). 

Wood was to have argued for the defendants. 

That is whcic fome certain : eftate, granted by, the pr^ifer^ with 
which the habendum is inconliltcnt. Stukeley v. Butlcr y JUb. 170, l. 
ib) Vide Smith v. Mapkkai k, 1 Term Rcj>. 441 . 

4 
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Ward againji Felton. 

*j~HIS was an aflion of affiimpfit to recover the freight 
and primage of 72 hog (heads of tobacco from Nor- 
folk in Virginia in America to Liverpool . The defendant 
pleaded the general ifliie ; and at the trial, at the Sittings 
after Hilary term laft at Guidhnll before Lord Kenyon , a 
verdift was found for the plaintiff for 476/. 5 s. 7 d. fub- 
je& to the opinion of this Court on the following cafe. 
In September 1 799 the (hip Frietuljhip , an American vefTel, 
of which the plaintiff was captain, was bound on a voyage 
from Norfolk in Virginia to Liverpool as a general freight 
vefTel, and was configned by her owners to the houfe of 
Me firs. Rathbone , Hughes , and Duncan at Liverpool as their 
agents. Edward and Thomas Downing of Philadelphia 
loaded on board her 72 hogflieatls of tobacco, and the 
plaintiff (igned the following bill of Jading \ the words 
Mr. Geo . Felton * therein being (truck out, and 
■the name “ Mr. Downing” being fubftituted in its place, 
with the confent of the (hippers and of the owners and 
captain of the vefTel: u Shipped, &c. by E. and ST. 
** Downing of Peterjburg in Virginia , in the (hip Friend - 
“ pipy IV. Ward matter, and now lying in Norfolk har- 
u bour, and bound to Liverpool , viz. 72 hog (heads of to- 
«< bacco, to be delivered, &c. at the faid port of Liver- 
<f p°°li (the damages of the feas only excepted,) unto 
Mr. Downing or to his affigns, he or they paying freight 
«.* for the faid goods fix guineas per hogihead, with 5 per 
cent, primage. In witnefs, &c. Dated Norfolk, 25th 
M September 1799.” Iudorfed, ** The alteration in this 
** bill of lading, fubftituting Mr. Downing's name in lieu 
if of 'Mr.' FeIton% made with confent of th£ parties.” 

The 


‘Putfday, 

June 9th* 

A. and B , mer* 
chants abroad, 
{hip tobacco for 
Liverpool, con* 
(igned to A. 
himfelf there, 
to whofe order 
the bills of lad* 
ing are made. 
One of thefc bills 
is fent inciofed 
in a letter from 
the Shippers to 
C. at Liverpool 
ad vi ling him of 
fucii confign- 
ment to A . , and 
that A. intended 
to proceed to Li * 
verpo’A, but in 
cafe he (hould 
not arrive in time 
ddiring C. to 
do the belt for 
them. The to- 
bacco having ar- 
rived in a da- 
maged ftate be- 
fore A. is re- 
quired to be 
landed, and is 
deposited in the 
Icing's warehoule 
purfuant to the 
ftatute ; and af- 
terwards C. add- 
ing as agent for 
A within the 
knowledge of the 
captain, makes 
an entry of it m 
his own name in 
the cuftom- 
houfe to avoid 
feizure. Held 
that this was not 
fuch an accept- 
ance of the cargo 
by C. as would 
make him liable 
to the captain 
for the freight. 
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The bill of lading had no indorfement .except the memo- 
randum above copied. The veffel arrived fafely off and 
near Liverpool , and took on board a pilot, but by bad 
weather was without any fault of the crew driven on 
fhore and confiderably injured ; and was in further dan- 
ger, when the plaintiff applied to Rathbone and Co. his 
confignces, who addrefled notes to feveral of the con- 
fignees of goods on board her, to meet and confult what 
fhpuid be done; amongft others to the defendant, whofc 
name appeared legible on the bill of lading as before Rated; 
and they ftvcrally attended the meeting, the defendant 
remarking that Downing and Co. >vere correfpondents of 
his. At fuch meeting, it was refolved by the confignces 
of the other part oi: the cargo, that Rathbone , H.> and D. 
fhoul 1 take every precision to five the cargo ; and the 
defendant obfoved, that he did not know whether tliere 
were any goods on board configned to him, but if there 
were, he agreed to the fame meafures. Proper means 
were taken by Rathbone and Co. to fave the cargo. A day 
or two after the meeting the defendant received an invoico, 
of the 72 hoglheads of tobacco, and a letter from E . and 
T. Downing, containing a bill of lading fimilar to that 
before Rated, except only that the name, u Mr. Geo. 
“ Felton was not at all inierted in it, but the name of 
Mr. Downing only. This letter, dated Feterjburg , Sep- 
Umber 2^' th 1799, Rated that the tobacco was configned 
to their E . Downing , who intended foon to proceed to 
Liverpool , and dire&ed an infurance on it at 40/. per 
hogihead. That in cafe any accident happened to E. D . 
on his paflhge, and that he fliould not arrive in time to 
fee to the fale of the tobacco, they hoped the defendant 
would do the beR for them. This was the firR tranf- 


a£tion, but not the firR correfpondencc between Meffrs. 

D ownings 


1 1 



in the Forty-first Year of GEORGE III. 


Dowmngs and th<? defendant* Afterwards, on the 1 8th 
of November 1799, Mr. Downing not being arrived at 
Liverpool^ the .defendant made the fotfowing entry of the 
tobacco in the cuftom houfe, as is ufually done, and as is 
by law required to be done before tobacco can be landed* 
u In the Friemljhipy Virginia , G . Felton , 72 hogflieads, 
u 105,881 lbs, tobacco, American produce, to be ware- 
u houftd per November 19th J 799.’* The tobacco 

in queftion was landed from the (hip on the quays at 
Liverpool by means of lighters, ^011 the 23d, 25th, 26th, 
27th, and 28th of November 1799, and was du T y taken 
by the proper officers of the culloms to the king’s ware** 
houfe (as is the ufual mode of landing tobacco at that 
port) *, but owing to the ftorm, and getting it on (bore, 
fome part was loft, and the reft fo damaged, that only 30 
out of 45 hogflieads landed in hogflieads were forvicealde; 
and the other 15 hogflieads, and alfo the remainder which 
was landed in bulk were duly condemned as unferviceable, 
and were burnt at the king’s pipe. On the 3d of December , 
alter tht arrival of E . Downing at Liverpool , the freight 
Was demanded of the defendant, who tefufed to pay it, 
alleging the arrival of E. Downing, and that he had 
nothing to do with the tobacco. The 30 ferviceable 
hogfheads were only of the value of about 5 /. per hogf? 
head, without any allowance for their freight. The 
queftion for the opinion of this Court was, Whether the 
plaintiff were entitled to recover all or any, and what 
portion of the freight and primage of the tobacco from 
th® defendant ? 


W \ rT* 
uplift 
F LLTON 


Scarlett for the plaintiff contended, ift, that freight 
was dye notwithftanding the deteriorated condition of 
tjie goods* owing to the perils of the fea. Luke v. Lyde, 

. 7 Burr* 
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2 Burr. 882. and x BJa<kfi.R. 190., and Lutwicferafttl 
How v . Grry> Dorn. Proc. 1738) there cited* In the 
former cafe Lord Mansfield faid, u it is nothing to the 
w mafter whether the goods faved arc damaged or oth&r* 
u wife ; for an average freight is due on the whole : 
“ and the merchant cannot pick and chufe, but mult 
“ take to the whole if he take to any.” So Molloy r t.2* 
c. 4. f. 14. fays, that though all the wine leaked out* 
yet if there were no fault in the mafler, there is no rcafon 
the fliip (hould lofe he^ freight. Therefore here the 
captain having carried the tobacco t o Liverpool is entitled, 
to freight upon all which was delivered* 2dly, The 
defendant is bound to pay the freight, he having accepted 
the conditional confignmeni made to him, and entered 
the tobacco at the cultom-houfe in his own name* The 
commodity was configned to him till the arrival of if. 
Downing-, and there could be no ether delivery of if* 
according to the a cl of parliament, than was made in 
this cafe, namely, at the king’s warchoufe | and tl}* 
defendant ihewed his acceptance of it in the only way 
in which he could, namely, by making the entry in his 
own name-, he having before afl~ented to the taking fuch 
iieps for the prefervation of it as was necefiary. There- 
fore, though the captain had a lien upon the commodity, 
and might have entered it in his own name* yet fhe 
defendant having fo accepted it, and having thereby taken 
away the captain’s lien, i$ bound tp pay the freight, *nd 
mud refort to his remedy over againft the configpipf* 


Wtghy contra, id, In no event would t^e f) d^e^d^t 
be liable for the whole freight, butpnly 
that part of the tobacco which >ya$ ferviceable \ 
as to that the freight per hogfhead mount* tp moit 

the 
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the wire* JPalfcfof the cargo too was entirely loft, though 
it does not appear 4 tow much; and certainly no freight 
would be doeofor that, according to the cafes cited. But 
2dly, ISvcti if any freight were due, the defendant is not 
liable! He was not the conGgnee of the goods, but what 
he did was, merely as agent to E . Downing . There was 
uO delivery to or acceptance by him of the commodity. 
The lodging it in the king’s warehoufe was the aft of the 
captain, in order to avoid a feizure, and by fo doing lie 
did not part with his lien. The defendant had no legal 
title to the goods, nor could he have brought an action 
for the non-delivery of them to him. The bill of Jading 
conveyed the property to 2 ?. Downing , and there could be 
no acceptance by the defendant on his own account, and 
•this was known to the captain. The entry at the cuftom- 
houfe was an aft of necdlity to avoid a feizure, and was 
done by the defendant as agent for E . D at moft it was 
only pri n^ j acie evidence of an acceptance by the defend- 
ant, which is explained by the circumftanccs of the cafe. 
The plaintiff is not without remedy, as he may recover 
whatever he is entitled to receive againft the confignors. 


S i* 
1801. 

Wabp 

vgahfi 

Fri-TOK. 


"• Scarlett in reply. As between the defendant and E. D. 
thC former may be confidcred as acting only in the capacity 
of an agent ; but as to others he atted as owner in his 
oVtn hime. ‘'Every conGgnee is an agent in refpeft to his 
donfigntiti ’but if he accept the goods, he makes himfclf 
liable iti^Sfhcrs as owner. The letter addrdTed to the 
defendant by the confignors authorifed him in the ufual 
dSdtfe of mercantile dealing to take to the cargo till the 
irAviibfE. D.\ and if E. D. had not arrived at all, 
have authorlfed the defendant to fell it. Th-n the 
queftibh muft be confidcred as the matter Rood at the 

time 
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Qgainji 

Felton. 


time of the arrival of the cargo, which was before E . Z?i 
came to England ; and the defendant having accepted it 
then, the right to (demand the freight of him accrued at 
that time, and could not be de veiled by the fubfequefct 
arrival of E . D . 


Lord Kenyon C. J. I do not fee upon what ground the 
defendant can be made liable to this demand. In thefirft 
place, I am not fatisfied that the captain parted with his 
lien upon the tobaceo for his freight by the delivery of it 
into the king’s warehoufe ; it was depofited there in com- 
pliance with the requifitions of an aft of parliament, and 
Was ftill difpofeable according to the juft claims of all 
parties* The fituation of the defendant was this ; he re- 
ceived a letter from the confignors in America , with whom 
he had had no commercial dealings before, informing him 
of the tobacco being configned to E. Downing , to whom 
the bills of lading were direfted, and that E. IX was 
(hortly expefted to arrive at Liverpool ; but in cafe he dii 
not arrive in time to fee to the fale of the commodify, de- 
firing the defendant to do the beft for them. In the m§an 
time the (hip arrived, and the damage. was fuftained \ and 
it became neceffary for fome perfon to make ail entry of 
the goods at the cuftom-houfe in order .to prevent their 
feiznre. This was done by the defendant, afting for the 
benefit of E . /}., to whom and not to the defendant th t 
bills of lading figned by the captain were addrefled. And 
now in confcquence of the defendant's having thus- inter* 
pofed his good offices to preferve the goods from feizuref 
lie is called upon by the captain to pay freight to the 
amount of more than the goods are worth. There is no 
pretence for fuch a demand. The goods were configned 
to £. D.; the defendant had no intcreft in them* % there 

wa4 
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Was no contract cither exprefs or implied between the 
plaintiff and him*, that he (hould pay the freight ; ahd it is 
very fingulai: that the plaintiff ftioutd ha^fc elected to have 
brought his aftion agviinft the defendant rather than 
againft the fliippers of the goods from whom he could 
doubtlefs recover; 

Grose J. To render the defeiidaht liable there mull 
be a contrail either exprefs or implied between him and 
the plaintiff for the payment of the freight. The former 
is not pretended ; and how can fuch a contraft be implied 
when the goods were not even configned to the defendant. 
For his name which Was originally inferted in one of the, 
bills of lading was ftruck out, and the name of E. Down* 
ing inferted inftead, with the knowledge of thfc plaintiff 
himfelf. Then it is faid, that the defendant made an entry 
of the goods at the cuftom-houfe in his own name. But 
that is explained by the letter From the confignorS, in which 
be is defire3"Y(irr4b the beft for them in cafe E. D . to whorri 
thlPgoods were configned did not arrive in time. What 
he did therefore Was as agent for £. D . one of the (hip- 
pers to whom the goods were configned : but he himfelf 
had neither jus in re nor ad rem, and can in no refpedl bi 
chargeable fot the freight. 

Lawrence J. The captain would not have done* his 
duty if he had delivered the tobacco to any but the con- 
signors, or their confignee, or his afiigns. Now the de- 
fendant Hid not (land in any of thefe relations : he £ras 
only in poffeflion of a bill of lading to deliver the goods to 
£. D. or his aifigns, not indorfed by him ; and alfo a pri- 
vate letter of advice from the (hippers, requefting that if 
2?. D. did not arrive in time the defendant would do the 
Vox.. L N n bed 
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belt for therm The captain then knew that the defendant 
in whatever he did a£ted only as agent for E . D . * and if 
the captain did not like to truft E. D . for the amount of 
the freight, he (houid either have entered the tobacco in his 
own name, or at leaft have given notice to the defendant 
that he would not part with his lien without the pledge pf 
his fecut ty for E D. But knowing the chara&er in 
which the defendant interfered, this is an unconfcientious 
^attempt to convert his a£t into an acceptance of the goods 
on his own account. 


Le Blanc J. I confider the defendant as having a£ted 
merely as the agent of E . IX, and therefore that any de- 
liveiy by the captain to the defendant was a delivery to 
him as fuch agent on account of his principal ; therefore 
E. D. himfelf is f he perfon liable to the captain for the 
freight. The precife time of E. D/s arrival is not ftated, 
but the only a£l of the defendant pretended by the plain- 
tiff to amount to an acceptance of the goods js-jlie making 
of the entry, which he knew at the time was done oifcJae- 
liaif of E. D. as his agent. The captain was not bound 
to have parted with the goods till his lien was fatisfied ; 
but becaufe he did not think it worth his while to keep 
them, it is no reafon for calling on the defendant for pay- 
ment of the freight. 


Foflea to the Defendant 
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Inolis and Others, Aflignees of Crane a Bank- 

j- % jUttC ^ttl. 

rupt, againjt Usherwood. 


JN trover for certain bar iron, hemp, and deals, tried 
before Lord Kenyon C. J. at Guildhall at the fittings 
after Hilary term, a veuli£t was entered for the plaintiffs, 
fubjeft to the opinion of this Court, on the following 
cafe. 

On the 13th of September 1798, Crane entered into an 
agreement for a charter-party of that date with the defend- 
ant at London , whereby the latter as captain of the fhip 
William agreed to fail to St. Peterjburg , and there load 
from the factors of Crane a complete cargo of (towage 
goods with iron for ballaft, and deliver the fame at London 
at a certain freight per ton ; one half of the freight to be 
paid on unloading and right delivery of tfie cargo, and the 
remainder in tfifee months following, under a penalty of 
loool '. for non-performance of the agreement. The 
captain was to fign bills of lading for this cargo, and to 
add refs to Meffrs. Bohtlingk and Co. at St. Peterjburg. 
On the 15th of September the (hip failed from London; 
and on that day Crane fent by the defendant a letter ad- 
dreffed to Bohtlingk and Co., wherein he informed them, 
u the bearer is Capt. UJber'woQd of the William , whom I 
Cf have chartered and fent out to your laddrefs, and by 
€( whom you will pleafe to load 40 tons of hemp, 60 tons 
" of yron,” &c. which goods you will pleafe to purchafe 
“ on my account, and for the amount of the fame your 
u drafts on me (hall have accuftomcd honor,” &c. Signed 
C. ST. Crane . In another letter of the 18th September, 

dors and not to the affiances of the vendee who had 

/ 

N n 2 Crane 


A delivery by 
the confignor of 
goods on board a 
ihip chartered by 
the confignee is 
a delivery to him, 
and the consignor 
cannot after- 
waids flop them 
in tranlitu. But 
where the deli— 
vciy was made 
on board fuch a 
fhip in Ruflia, 
and by a Jaw of 
that country the 
owner of goods 
in cafe of the 
bankruptcy of 
the vendee may 
fue out procefi 
to retake his 
goods on board a 
Ihip, & c. and 
retain them till 
payment ; and 
the owners hear- 
ing of the in- 
folvency of the 
vendee applied to 
the captain on 
board of whofe 
Ihip the goods 
had been deli- 
vered to fign the 
bills of lading to 
their order, 
which he com- 
plied with, with- 
out the neceffity 
of fuing out pro- 
cefs ; held that 
this was a fub- 
ltantial compli- 
ance with fuch 
law, and that the 
captain on his 
an ival here was 
bound to deliver 
the goods to the 
order of the ven- 
become bankrupt* 



Cases far trinity term* 

l8or. wrofe to the fame perfons j w let captV 'U/ber*tdob$ 

4< have a few' tons more of hemp ort my account, if 1 he. 

ItfOlfB - ' .... * v „ 

»«J Oihfrs * f want it to fill op j” and <}' if Meffrs. o. aiiA Co. have 
t/sM£X^O», “ no hemp, &c. to fhip, you will then p&afe to let off the 
#f freight for a like quantity of flotage goods m ofder to 
^ fid the veiled." Ami again, “ the amount of thefe 
f * goods is to he drawn for a month after {hipping, de- 
u dufting therefrom the amount of my ermfignments,* 
&c. The letters of the t 8th and 15th of September were 
received by Bothlingk and Co. on the rath and 13th of 
O&ober ; and on the 1 6th erf Oftolf 'er they wrote in anfwer 
fo Crane t u The fhip Wttlinm rs juft arrived* We fhall 
i% do all in our power to fhip as foon as pofftble. We 
” have already bought fw your account 60 tons of iron, 
** &c. It is uncertain whether we fhall be able to precore 
9t you the quantity of tallow ordefed. The lay days fti- 
4< pulated in the charter-party of capt. UJhtrmod do not 
<c permit us to wait too long : we are therefore afraid we 
u fhall be obliged, in order rtot taexpofe~you‘to a greatet 
€t lofs, to arrange matters with capt. U. as we* have Tfone 
<f with capt. R. by giving him deals." On the 19th of 
October y Bohtlingk and Co. inclofed the invoices for the 
iron and tallow in a letter to Crane, faying, «« By our 
4i next you will receive the bills of lading. We have pur- 
€l chafed for your account 56 bundles of hemp, 6cc.; they 
** are already {hipped on board of a lighter for Crftijt&dt, 

* c and we will fend you the invoices by tta? next jtoft.” 
On the 23d of October they inclofed the invoices of the 
hemp to Crane . On the lOth of Obhber they font Crane 
the bills of lading fox the tallowy ahdwrot^hfol #<)t^ that 
they would fend the other bills of' ladirlg in tlietf next. 
The invoice Of the iron was dated the i^fh Qctotirt 79#, 
that of the hemp the 23d, and that of the deal* on the 
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*d o{ Nw(tpbrr. , The two firft were intitled, the one, 4801* 

" Invoice of 2395 ba^-of iron;” and the other, ** In- n 

voice of $.6 bundles of outlhot hemp } bought for ready and Orher* 
“ money, and (hipped in a lighter for the lhip Wiliiam, Us/iTwoop, 
“ papt. R. Ujhernuood of Rendon, for account and rift of Mr, 

“ C. ft. Crane in London” That of the deals, which was 
Cent in a letter of the ?d of November, was intitled in the 
fame manner, except omitting the lighter* In each of the 
invoices Bobtlingk and Co. charged brokerage and coma 
million ; and at the foot of each are the following words t 
“ We debit your account current for the amount.” ^U 1 
the goods in quedion were (hipped between the 19th of 
Qitober 1798, and the 29th of the fame month, both days 
inclufive, for and on account of Crane , but Bobtlingk and 
Co., having received information of the infolvency of Crane, 
caufed bills of lading to be made out, which were figned 
by the defendant, and by which the goods in quedion were 
to be delivered to the order of Bobtlingk' and Co., and the 
fame wrrt ■b^.them indorfed and tranfmitted to John 
Sv&heider K their agent or corrcfpondcnt in London, in a 
letter dated the 2d of November, and were received by hint 
accordingly ; who made infurnnee thereon. On the 30th 
of November Bfttlingk and Co. wrote to Crane, under 
coyer to Schneider , a letter, wherein after exprefling their 
doubts of his folidity, and diflatisfatlion with his corre- 
fpondence, they proceed ; “ We were furprifed again to 
“ receive an order for the fliipment of different Ruffian 
“ commodities by the JVil}jan), Capt. UJherivood* at a time 
“ w.he’n the fituation of the London markets, compared to 
** that of ours, left no c*her profpeft in that undertaking, 

“ *han a lofs as certain as cotifiderable, Too much at* 

« lacked to your iutereft, y/e (hould have preferred the 
** entire non-execution of your order, and Sacrificed our 
N n 3 « commiffion. 
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i8oi. “ commifliori, If the engagement made By yba^ftH the 
IngTiT <f ^ a P tain Bad not Compelled us A give him liis loading, 

and .Others “ Vfc have ftill atted'on this occafion with fo inbeh fidbd 
egqinft , * • . 

tTsHiKwooD, u faith, that we already remitted laft pod the bill of lading 
t( for ico calks of tallow: but we have firice received 
tr from our friends at Hamburg the moft alarming intelli- 
u gence concerning you, which proves that you have not 
i( been exaft in acquitting our bills of the 15th of June. 
<c You will acknowledge that this obliges us to aft with 
<f more precaution, and we trufl you will not be againft 
<f the juft requeft we make you, to furnifh our friend Mr. 
tc J. Schneider with good fecurity for the amount of the 
4t goods by the William : it is on that condition only, that 
u we authorife him to deliver you the bills of lading of 
4< the hemp, iron, and deals which we are going to fend 
t( him. In the contrary cafe you will have the goodnefs 
tx to deliver him without delay the bill of lading indorfed 
“ for the 100 cafks of tallow, of which he holds the du- 
“ plicate. Afterwards Mr. Schneider wiTT’make ufe of 
4t tliofe documents to receive the cargo and fcfFeft the 
“ falc thereof for your account, employing the proceeds 
“ thereof in acquitting the bills of about 36,000 rubles, 
4< which wc fhall draw 011 you in a month, as we have 
“ already agreed. Still we hope you will not fuffer the 
u matter to come to that extremity, and that you will 
“ fooner make the neceflary arrangements with Mr. 
“ Schneider to make us eafy. Our old account, excepting 
u the fhipment by the William , will nearly balance by 
<e means of your confignments which are juft arrived* and 
“ the bill which we drew on you dated ift October for 
ki 8000 rs. Suppofing always that there are fio bad debts 
« among thofe outftanding, for your account. As for the 
tl reft we rely perfeftly on your probity that you will be 

u exafifc 
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** exz6t in paying duly our faid bills of the ill Oflober, as i8ov 

« well as thofe of the 3 1 ft Augujl, of 2 t ,000 rubles,” &c. — — 

IN CL IS 

On the fame day, they wrote another letter to Crane by and Others 
the poll, containing this paragraph : “ We notify to you* UsiuLwoooi 
€i that we lhall draw on you in the courfe of a month 
€t from this time the amount of the cargo per the William , 
i( Capt. UJherwoody and we requeft you'll honor our bills. 

€i Our old account is nearly balanced by the bills which 
i( we laft drew on you.” On the 2d November , Bohtlingk 
and Co. wrote to Crane : <( We confirm our laft by the 
M laft mail, and are fince without any of your favours. 

" This ferves to inclofe you invoice of deals by the 
tf William , Captain U/herwoody amounting to rs. 436: 35. 

€t We confirm to you what we lately advifed you of, 

** namely, that we {hall draw on you after a month for 
i( the amount of our fhipments by the abovementijned 
“ veffel, our old account being nearly balanced by the 
« bills which we have already dravnn on you,” &c. 

«« W e-fefid ./his day to Mr. Schneider the bills of lading 
c«»f or the iron, hemp, and deals, per the William , Captain 
<c XJJfjerwood . If you will then fulfil the condition we 
u made to you to give Mr. Schneider the needful fecurity, 

“ he will deliver you all the bills of lading j if not, he will 
u receive from you the bill of lading for the ioq calks of 
" tallow, and on the arrival of the fhip receive her cargo, 
and afterwards procure the fale thereof for your ac- 
count : at all events we have no doubt but that you will 
“ ufe every neccflary meaus to fatisfy the juft demands 
we* here make you ; and thus this bufinefs will end 
« without giving any trouble to you, and any uncafinefs 
«« to us.” On the 6th November > Bohtlingk and Co. wrote 
Crane a letter containing this paragraph : u On the 2d 
*1 q{ November you refeive^ bills of lading and invoice of 

N n 4 u 445 
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H 44-f deab per the Captain Uftierumd, and *M 

♦* *eq*efttd you to credit us for their amount f* 436 j 3 J* 
« Wc Wpeated to you that we fbould draw on you after 
** one mtjWth for the amount of the fhipment by the faid 
vcffel.” To which was added the following poftfeript : 
& WO hire withheld this letter until this day* the 9th of 
** November t and ca-n with plcaAire affure you that Gapt. 
« JSfiervxtod has fiitce failed. We hope that be will have 
f a fpeedy and fafe voyage.” The iron, hemp* and dealt 
in queftion Were, on the (hi p’s arrival at the port of 
London, viz- on the 4th of January 1799* demanded of 
the defendant by and on the bthalf of the plaintiffs, and a 
tender of the freight charges and expences Was duly madefc 
but the defendant did not deliver the fume to the plain- 
tiffs. Crane committed an a 61 of bankruptcy in England 
before any of the goods were delivered 0.11 foo.rni the 
William in Ruffui , but not before the purchafe of the irort 
on his account, vfc?. on the 16th Q&ober 1798, and a corn- 
million of bankrupt afterwards iffued agauaftr hm*, undet 
which he was declared a bankrupt, and the t piaitiftff$ 
phofen his affignees. The defendant on the 12 th af 
January delivered the iron, hemp, and deals in queftion 
to Schtuider, for and on account of Bobtiingk and Co., 
agreeable tQ their indorfements of the bills of lading, upot* 
being indemnified by Schneider as the agent of Bobilingk 
and Co. By one of the mercantile payigatioii laws of 
Ruffin, publiftied the 25th of Jupt 1784, left, 138. « it 
1* is ordered, that if in cafe of unpaid debts par bankrupt^ 
41 cies any body has Tcafqn $o fufpc£| that the debtor or 
■V bankrupt bas apy though^ of ^. c creditor fofe^ 

and therefore lo^dct^ qq board of fbip or yeflcl goods 
f* or cargo* in fuch a cafe tfie creditor is to give notice 
£ in town to the head judge of the cowl* ^ifvd#ri£U tp 

V thi 
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ft the chief,) that the (hip, or v©fel f or .goods^ or^the 
u whole cargo fliould he retained time enough iwil the 
w f u u payment is made to whom due.” (a) 49 1 m cottfc- 
quence whereof, and by virtue of this law, if the feller or 
ihipper in cafe of bankruptcies can identify that the mer- 
chandize belonging to him is here in (hips, warchoufes, 
or wherever they may be, in fuch a cafe the goods muft 
be given back to the fellers or (hippers, being their property, 
and cannot be brought in concurs.” Bohtlingk and Co. 
did not give notice to the head judge of the court, or 
detain the (hip William , or her cargo, or any part thereof. 
The queftion for the opinion of the Court was, Whether 
the plaintiffs were entitled to recover ? 


|9f 

9p4 OtbcfS 

JAglgl 

Ti r '-W* 


Gafelee for the plaintiffs contended, ift, That this being 
‘a delivery of goods by the confignor on board a (hip char- 
tered by the confignee, was a delivery to the coniignee 
himfelf, and therefore the former was debarred from the 
right o££oppiag the goods in tranfttu upon the bankruptcy 
pPthe latter. In Ellis v. Hunt {b) t after the goods had 
arrived at an inn in the place to which they were dire&ed, 
and the aflignee of the confignee had put his mark on 
them, that was hoiden to deveil the confignor’s right to 
ftop them in tranfitu. There it was faid, that there might 
be a delivery of goods by giving the key of the warehoufe 
where they were depofited to the purchafer. A fortiori 
therefore, a delivery to the confignee’s warehoufe would 
be a delivery to him : and a chartered (hip is no more 
than the floating warehoufe of the party by whom it is 
chartered. All the correfpondence between the parties 

(4) What follows was underlboS to he a comment upon the before re- 
cited law. 

{*) 3ttr.X9. 4C4, 
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dated in the cafe {hews that Bohtlingk and Co* confidercd 
the defendant as Crane's agent. But this point was ex- 
prefsly determined^ in the cafe of Fowler and another , 
ajftgnees of Hunter and Co . v. M^Taggart and Co tried 
before Grofe J. at Brijlol , and cited in Hodgfon v. Loy(a)j 
that a delivery of goods into a fhip chartered by the ven- 
dee, defeated the vendor’s right to (top in tranfitu. That 
was trover by the afiignees to recover the value of a cer- 
tain quantity of tobacco {hipped by the defendants by the 
order of the bankrupts, on board the Minerva , bound 
from London for Naples and Alexandria , which (hip was 
chartered to the bankrupts for three years from July 
3792, and which was paid for by a bill at three months, 
drawn by the defendants on the bankrupts, and accepted 
by them. The goods were {hipped on the 4th of February 
1793, for which the mate’s receipt was given, and an 
invoice thereof was made out by the defendants in the 
names of the baoikrupts. The veffeL was detained by 
contrary winds at Portfmouth % during which Time the 
bankrupts having {topped payment about the, I Ith *bf 
March 1793, the defendants procured bills of lading to 
be figned by the captain to them, and obtained poffeflion 
of the tobacco in September 1794, and procured it to be 
relanded, and afterwards difpofed of for their benefit. 
Here indeed the bankruptcy of Crane happened before 
the delivery of the goods on board the William ; but it 
has been often ruled, that the bankruptcy of the Vendee 
is no countermand of the goods, <jr annulling of the con- 
tract* as in Ellis v. Hunt, and other cafe6. Then gdly, 
the law of Rujfta cannot vary this cafe, becaufe, fup- 

(2) 7 TVrm 44 2, The circumfMinccs here Gated which do not appear 
»n the printed report were read from the brief in the caufe. 



IN THE ftfaki- Fifei* Yfeiu OP GlfdR CE III. 0§. 

pofihg it to appljr’to the Cfrfe of a chartered fltfp, it has 
not been purfued. A method is there pointed out for 
the configftor to regain poffeflion of his property; namely, 
by procefs before the municipal judge : but that did not 
authorize him to take bills of lading to his own order 
from the captain of the veffel, who, though Crane’s agent, 
was agent only with a limited authority, according to 
the terms of the charter-party, and therefore could not 
bind Crane beyond that authority ; no more than in thfe 
cafe of Fowler v. M‘Taggart : And though by the terms 
of the charter-party the captain was to fign bills of lading; 
yet was for the purpofe of enabling Crane to fell the 
goods while the (hip was on its paffage. 

Wood contra was flopped by the Court. 

Lord Kenyon C. J. The decifion in this cafe will not 
at all trench upon the general rule erf law, refpe&ing 
the right of flopping goods in tranfitu : but giving the 
plaintiffs fhe full benefit of the argument, that the deli- 
very of the goods on board a chartered (hip was a delivery 
to the bankrupt, (till the circumftance of the Rujftatt 
ordinance fet forth in the cafe varies it very importantly, 
and takes it out of the general rule. By that law the 
confignors, under the circumftances ftated, had a right 
to repoffefs themfelvcs of their goods ; and they did fo in 
effeft: not indeed by a&ually taking them out of the 
(hip on board of which they were laden, or by inftituting 
legaj procefs for the recovery of them ; but having a 
tight fo to do, which it became unneceffary to exert, 
becaufe it was in the firft inftance acknowledged and fub- 
mitted 'to by the captain, in whofe poffeflion the property 
was, they impofed terms upon him, that he fliould fign 
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bills of lading to their order, upon htl compliance with 
which, they fufFered the cargo to proceed to the place of 
its defiination, difpofable there as events might turn out. 
The goods are therefore font with the condition attached 
to them. The law of Ruffia in this refpeft is a very 
equitable law ; and I have often lamented that our own 
code was defe&ive in the fame particular. For every 
man contracting to fupply another with goods a£t$ on 
the prefumption that that other is in a condition to pay 
for them j and therefore when the condition of the con- 
fignee is altered at the time of the delivery, and he is 
infolvent, and no longer capable of performing his parf 
of the contra#, honefty and good faith require that the 
eqjitra# (hould be refeinded. However the contrary has 
been fettled to be law, unlefs the confignor ftop the goods 
in tranfitu before they get into the confignee’s pofleffion. 
But this being a tranfa&ion in a foreign country, where 
a more equitable ’law in this refpe# prevails, I am far 
from being defirous of limiting its operation ; and/or the 
reafons before given, I think that the confignors hive 
fubftantially availed themfclves of it ; and that the de- 
fendant, by delivering the goods to their order, has done 
more than he was bound to do. 

Grose J. I agree to the general rule, that a delivery 
of goods by the vendors on board a fliip chartered by the 
vendee is a delivery to the vendee himfclf. But the 
delivery here was made in Ruffia ; and by a law of that 
ftate the goods were in effe£t in this cafe kept in tranfitu, 
notwithftanding they were delivered on board a chartered 
(hip. Confidering them therefore as in tranfitu, the 
Ruffian law is a moft equitable provifion, and ought to 
have a liberal eonftru&ioa \ for it enables that juftice to 

2 he 
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be done between the parties, which I have often lamented 
conld not be obtained here. 

Lawrence J. If this tranfa£Uort had happened in ft 
port of this kingdom, the delivery of the goods on board 
ft Ihip chartered by the bankrupt, would in effedi have 
been a delivery to him. But the law of Rujfta , where 
this tranfa&ion took place, is otherwife. By that law it 
is provided, &c. [Here he read the law as dated in the 
cafe.] Then the owners having a right to repoflefs them- 
felves of the goods after they were (hipped, *or in cafe of 
refufal to fue out procefs for that purpofe, might have 
ordered the captain to deliver them up unlefs he had 
given them the fecurity required by figning bills of lading 
to their order, #vhich he complied with : then this was 
the fame in effett as (topping the goods in tranfitu; and 
this by the law of RuJJla they were enabled to do, not-* 
withftanding fuch a delivery. 

*Lr Blanc J. I agree with the conftru&ion which has 
been put upon the law of RuJJla in this cafe, and that 
the owners had a right to (top the goods notwithftanding 
the delivery which had taken place. Then inftead of 
having recourfe to legal procefs for that purpofe, the 
owners firft required of the captain to fign the bills of 
lading ftated in the cafe to their order. If he had refufed, 
*it would then have been time enough for them to have 
ufed the compulfory procefs of the law ; but that was 
unneccffary to be reforted to by the captain’s compliance 
with their demand. ^Accordingly the captain Ggned bills 
of lading*to their order, which was in effe£t a redelivery 
to the owners ; in confequence of which, inftead of (top- 
ping the goods by legal procefs as they might and would 
y otherwife 
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Ij8oi. otlierwife have done, they fuffered them to remain on 

ri board the fliip and to proceed to the place of dedination. 

and others - Therefore the law of RuJJia makes all the difference be- 
UsHzJtwoon. tween this and the' other cafes referred to. 

Poflea to the Defendant. 
J£ft. The King againft The Inhabitants of Everton. 

t. 

A fon of age and / TpWO juflloes by an order removed John Payne, hi* 
ing to live with wife and children, by name, from Gra// Barf ora to 

not follow d a °fet- Everton, both in the county of Bedford . The Seflions, 
“ Acquired 011 a PP ea! > the following cafe : That Thomas Payne , 

by the faUicr^m^ the father of John Payne the pauper, being legally fettled 
which the fon in Everton, redded therefrom the year 1779 to 1790 

alfo accompanied ... * * 

him as part in with his family, of which during the whole of that period 

fa&of his boufe- , - . 0 - 

the pauper was a part. I11 the year 1782, the pauper 

being 22 years of age, married S. Barker his firft wife* 

The pauper and his faid wife lived in the family of 

5 T. Payne the father, and as a part thereof, until ijer 

death, which happened in the year 1783. Thetfe was no 

iflue of that marriage. The pauper never left the family 

of his father, but continued with him after the death of 

his faid wife*, and in the year 1790 removed with his 

father to Great Barford . The pauper’s father afterwards, 

and during the time the pauper continued in his family, 

« 

acquired a fettlement there. And in April 1796, the 
pauper, who (till continued to live with his father, -rrjar- 
ried Mary Reynolds, by whom he had the children men- 
tioned in the order. That the pauper had gained no 
fettlement in his own right. The Seflions, being of Opi- 
nion that the pauper was emancipated from the family 
of his father by his marriage with S. Barker, affirmed 

the 
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the order of the two juftices, fubjeft to the opinion of 
this Court. 

Wilfon, who was to have fupported the orders, was 
flopped by the Court. 
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of 
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Corf , contra, faid that it had never been decided that 
marriage alone was an emancipation, but it was always 
accompanied with a departure from the houfe and protec- 
tion of the father. On the contrary, it was confidered 
otherwife in the cafe of R . v. Wingham (a). But at any 
rate the fa£l found by the feffions was conclulive againft 
it in this cafe ; for it is ft a ted that during the whole period 
of his marriage with S . Barker his firft wife, he was 
part of his father's family 


Lord Kenyon C. J. The Seflions could not intend 
more by that ftatement tftan to inform 41s that locally and 
perfon^lly the jauper lived in the fame houfe with his 
father, and took his fare at the fame board with him ; 
but they with to be informed whether that fo far confti- 
tuted him in point of law one of his father’s family under 
the circumftances, as that after his marriage he would 
follow a newly acquired fettlement of the father j and I 
am of opinion that it did not. 

Per Curiam, Both Orders affirnfed (b). 

(*) Burr. S. C. **3. 

(A) In the cafe of Bvgden v. Ampthill , Burr. S. C. 270. the fon after his 
marriage lived feparate from the father, and both thefe circumftances formed 
ingredients in the opinion delivered by three of the judges. But IV right J. 
only relied cm the marriage of the fon, “ by virtue ot which he becomes the 
44 head of his own family, which is an independent family. 1 ” The fame 
circumftances of marriage and reparation from the father's houfehold occurred 
Id JR, T. Heath, 5 Term Rep, 583. But in R. v, Witton cum TwainhrQcke s, 

3 Term 
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Wednefday, 
yum 10 th. 

The renting By 
a needle maker 
of certain runners 
in another's mill, 
together with a 
packeting roomy 
of all which he 
had the exclufive 
life (a runner 
being a piece of 
machinery for 
fcouring needles 
fc rewed down to 
the floor of the 
mill,) the whole 
being of the an- 
nual value of 
above 10/. in- 
cluding the fe- 
parate value of 
the runners , is 
not the taking 
of a tenement, 
whereby a fettle* 
Inent can be 
gained. 


3 Terwt-Htp. 3 $6. Lord Kenyan enumerates wmrrutge without more if one: of 
the grounds of emancipation : but the point was never eapreftly decided be- 
fore the psefent cafe \ and here the circumftance of the fan's, being of age 
forms an ingredient. But it did not apppear whether any ftrefi were laid 
upon it in the judgment of the Court ; though probably there wai, at iVilfon 
Included that fad in the ftatement of the queflion before he waa flopped bjr 
the Court. 


The Kino againfi The Inhabitants of Tardebico* 

t 

WO juftices by an order removed Ann Wejlwood from 
T ardebigg to Alvechurch, both in the county of W$r* 
cejler. The Seffions, on appeal, qua (bed the order, fubjett 
to the opinion of this courf upon the following cafe. 


The pauper’s late hufband, Aaron Wejlwood, was a 
fettled inhabitant of Ahechurch previous to the year 1 790. 
In the courfe of that year he took of H. MJhvard three 
runners for fcouri/ig needles in a mill belonging to MU* 
ward, (ituafic iu Tardebigg, and a packetting room* at the 
rent of one (hilling per packet, for every packet of needles 

t 

fcoured thereat. About two years afterwards Mikvard 
built a cottage for Wejiwood, (ituate near the mill in the 
parifti of Tar debigg, and U r tjlivood took the fame of MiU 
ward at the rent of 2 r. 6 d - per week. About two years 
afterwards Wejlwood alfo took of one Bartlett three other 
runners for fcouring needles in another mill, belonging to 
the faid Bartlett, fituate in the parlfli of Tardebigg , at the 
like rent of one (hilling per packet for ©very packet of 
needles fcoured thereat. And foon afterwards Wijhumi 
took of Bartlett another runner and a packeting room in 
the laft-mentioned mill, at the rent of 2 /. per week 
He worked at the fame refpeftively, and occupied the 
cottage and runners till the time of his death, which hap* 
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jpened about two years ago* A runner conlifts o £ two 
pieces of wood, each about five feet long and eighteen 
inches broad : one of them is fixed with ferews to the 
floor of the mill, which may be unferewed and removed 
at pleafure : the other is moved upon it horizontally back* 
wards and forwards, by means of a piece of timber fixed 
thereto at one end thereof, and which communicates at 
the other with the wheel of the mill : and between thefe 
pieces of wood needles are fcoured in bags with oil and 
emery duft. The runners fo rented by V/eJlwood were the 
property of Milward and Bartlett . In the mills of this 
defeription there are ufually in the fame place feveral dif- 
ferent runners worked by different workmen ; but at the 
time when WtJlJkood took the fa id three runners of Mil- 
ward they were divided by a partition from the other run- 
ners in the fame mill ; but the partition being found to 
take up too much room was afterwards removed, and 
Wejlwood , his wife, and their two children flept in the 
fame mill from .the time they firft took it until Milward 
ha& built the faid cottage, a period of about two years. 
One floor of a mill will contain feveral runners, fome of 
which may be placed on the floor, and others immediately 
over : thefe, in a frame of wood about two feet above the 
undermoft. For fome time Wejlwood worked at fcouring 
needles at the rate of fix (hillings and fixpence per packet, 
for Milward only. Afterwards Mili&ard not continuing 
to have fufficient employ for Wejhoood , he worked for 
other matters. No other workmen had any right to ufe 
the runners fo rented by Wejlwood) without his confent; 
but Wejlwood had the e^clufive right to the ufe of them 
and the packcting room. The materials ufed in fcouring 
the needles were provided by Wejlwood ; and the rent 
which he paid to Milward and Bartlett for the runners fo 
Vm, I. Oo taken 
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taken of them, and for the cottage taken of Mihv&rd, 
amounted together to more than ten pounds per annum. 

When this cafe was called on, the Court afked how it 
could be diftinguifhed in principle from Rex v. Dodder - 
bill {a). 


Erjkine and Jervis in fupport of the order of Sefiions faid, 
t;hat there the pointing places in the mill, which were equiva- 
lent to the runners here, were not in the excluftve poflcflion 
of the pauper, who was only at liberty to ufe any two out of 
feveral pointing places. But here the pauper’s hufband 
had an exclufive poflcflion of particular runners, as well 
as to the packeting room, with which the runners were 
connefted ; thereby adding to the value of the packeting 
room, which no doubt was a tenement. The pauper's 
family flept there for a time. Altogether therefore it was 
a taking of part of the mill. In Rex v. Whitechapel (b) it 
was holden, that a furnillied room with fire found in it, 
rented by the week for a particular purpofe, that of a 
juftice meeting, and the landlord to have the ufe of it at 
other times, was a tenement fufiicient to confer a fettle- 
snent: though no doubt the value of iqL a-year was 
made up by the addition of the fire and furniture. 

Caldecott and Ryder contra were flopped by the Court. 

Lord Kenyon C. J. There is no diftinguifhing this 
from the cafe of the The King v. DodderhilL A runner is 
no more a tenement than a pointing place isfo. It might 
as well be faid to be a taking of a tenement if a man con- 
tracted to pound in a certain mortar, or to ufe a particular 

(a) S Term Rcj>. 449. (i) Hi'/. 26 C rto. 3. 2 Corft, 1 54. pi. 194. 

4 grinding- k 
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grinding-done in a mill. It is not in effe& a taking of a 
part of the mill as a tenant, but a licence to ufe a par- 
ticular part of the machinery of it for the purpofe of ma- 
nufacture, and for no other purpofe. 

Lawrence J. The cafe of The King v. Whitechapel 
does not apply ; for here the particular value of the runner 
is found, which is neceflary to be taken into the account 
to make up the i ol. a-year j and that not being a tene- 
ment cannot confer a fettlement. Befides, it is not even 
dated that the runner is in the packeting room which was 
appropriated to the pauper’s ufe. 

Per Curiam > Order of Se (lions quaflied. 

The King againjl The Inhabitants of Rainham. 

'Y’WO judiccs by an order removed Mofes Smith, his 
wife and jix children, by name, from Rainham in 
the* county of EjJex to Ell ham in the county of Kent. 
The feifions on appeal quafhed the order, fubjeCt to the 
opinion of this Court on the following cafe: The pauper 
on the 8th of November 1784, entered into an agreement 
under feal with one Hills a fawyer living in Eltham\ 
which agreement is in the words and figures following, 
(viz.) An agreement made the 8th of November ,17 $4, 
between 5T. Hills of Eltham , fawyer, and M. Smith 
u of the dime place ; viz. Smith doth agree with the faid 
<c ST. Hills to ferve him for three years from the date of 
u t&c agreement in the following manner, viz. for the 
“ firft year to be paid ten fhillings per week, for the 
u fecond year eleven diillings, and for the third year 
tc twelve (hillings per week. And the faid T. Hills doth 
O 0 2 11 agree 


1801* 

The King 

again/} 

The Inhabitants 
of 

Tardbbigg. 


Wednefday , 

'June loth. 

A contra<5l under 
feal, and damp- 
ed, to ferve an- 
other for 3 years 
at fo much per 
week, the matter 
agreeing to learn 
the other a trade, 
and the latter 
agreeing, if he 
lott any time to 
the p ejudice of 
his m after, to 
abate fo much 
per day, confll- 
tures an a p pren- 
tice fli ip. And 

at any r.’fc the 
pauper having 
ierved u. der it 
for more than a 
year gained a fec^ 
tlemeni either as 
an auprentic:*, or 
as a hired (cv- 
vant. 
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(C agree and promife to learn the faid Jlf. Smith the art 
“ and 1 myftery of a fawyer, which he now follows. And 
f( it is likewife agreed, that if Smith (hall wilfully lofe 
cc any time to the prejudice of Hills, he doth hereby 
“ agree to pay to Hills three (hillings per day for all fueft 
4< negleft. And it is hereby further agreed, that if 
** Smith' repents of this agreement before the time expires, 
** he promifes to pnv Hills 10/. on demand; or if Smith 
** is frek, or by any diforder or misfortune rendered in- 
capable of work, not to receive any pay from Hills R 
The agreement was figned, fealed, and delivered by 
both parties, and lawfully (lamped. No premium was 
paid by the pauper to Hills . The pauper in purfuance 
ci the agreement immediately went to Hills, and redded 
with lxim in El: ham, under and according to the terms 
and conditions of the agreement for two years and a 


luff. 


PtgU’\ and 'IV'u:* field, in fupport of the order of Seuions, 
c ontended, that in order to gain a fetriement by ferving 
as a hired fervant, or as an apprentice, it was.noc only 
neceffary that there fhould be legal contrail to ferve fjv> 
eifically in one or other of thofe capacities, but the parties 
ihould fo intend ; for if it be either uncertain in what 
capacity the pauper contracted, or if it appear that the 
parties intended the fervice to be in another chara&er 
than that which enures by conftruflion of law from the 
nature, of their contract, no lettlement can be gained 
from fuch contract and fervice. This was pointedly e» 
prefled by the Court in R. v. Laindoti (a), where it was 
lioldcn that a defective contrail of. apprenticethip (there 
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being no Ramp) could not be converted into a contra& 

ofhirincrand fervice. It was indeed there decided, that 

. 

a contrail of apprenticefhip might be framed without 
the party being retained eo nomine as an apprentice : 
but there ftrefs was laid on the circumftance of a premium 
having been given to the matter to teach the other his 
trade. On the other hand, in 72. v, Colt flail (//), where 
no premium was given, and the pauper was to do any 
other kind of work befides the trade which he was to be 
taught, under which he ferved above a year, it was holden 
to enure as a hiring and fervice, notwithstanding the 
principal object was to learn thfc trade. Now here it is 
uncertain in what capacity the fervice was Intended to be 
performed : not as an apprentice ; for the pauper was not 
retained by that name, nor was any premium given, as in 
R» v. Laindon, and he was alfo to receive wages : not as 
afervant; for he went to learn a trade, and w.is not 

compellable, as in 72. v. Colt flail, to do any other kind of 

* 

work. And it is probable, by the finding of the Sotfions 
giving no efFeft to this contrail and fervice, that they 
were of opinion, that though the contract enured as a a 
apprenticefhip in law, yet that the parties in fade intended 
a hiring and fervice. 

Trowcr and Bofanquet were to have argued e contra. 

I/>rd Kenyon C. J. The Seflions have dated the deed 
and the fervice under it in favtt, leaving this Court to draw 
the l^gal conclution *, and that can only he done in one 
way, namely, that this was a contract of apprenticefhip* 
The inftrum;*nt was under leal, and need not be indent- 
ed (7). It lias been determined, that the party fa ving 

W 5 Ttn:: />- r 95 . (*) Vide £«-. G,o. 7, sr. 
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Lime works arc 
rateable in the 
hands ot the oc- 
cupier, though 
there be ii/k and 
expence in the 
working, and the 
prorits arc un- 
certain. 
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need not be retained eo nomine as an apprentice *, but 
that it is enough if the purpofe of the contrail be, that the 
one (hall teach and* the other learn the trade. That is the 
cafe here \ for the matter engaged to learn, i. e. to teach, 
the pauper the art and myftery of a fawyer; and the ob- 
je£l of the pauper was to be taught the bufinefs. No 
technical words are necefiary to conftitute the relation of 
mafter and apprentice : nor is it neceflary that there fhould 
be any premium given to the mafter. 

Le’Blanc J. The contrail was either to ferve as an 
apprentice, or as a hired fe/*vant ; it is immaterial which 
it was in this cafe $ for as the pauper ferved above a year 
under the agreement, quacunque via data, he gained a 
fettlement. 

Per Curiam , Order of Sefiions quafhed. 


The King againft The Churchwardens and Over- 
feers of the Poor of the Lower Quarter of the 
Parifh of Alberbury in the County of Salop. 

qN an appeal againft the poor rate, becaufe neither the 
proprietors nor the occupiers of certain lime works 
within the faid quarter were rated thereih for the faid 
worktf, and in order to have the general queftion fettled, 
viz. whether fuch works are rateable to the poor or not ? 
the following cafe was agreed upon and has been returned 
by the Court: 

William Jelllcoe appealed to the,laft quarter feflions for 
the county of Salop againft a rate made by the church- 
wardens and overfeers of the poor of the lower quarter of 
the parifh of Alberbury in the fame county. The feflions 

amended 
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amended the rate by charging John Morris and T. Bnt- 
terton l. as joint occupiers of certain lime works in 
the quarter. It appeared that John Morris and ST. But~ 
terton were joint occupiers of certain lime works in the 
quarter under Sir Robert Leighton and Richard Lyjler Efq. 
to each of whom they pay a royalty, amounting upon 
an average to 200/. to Sir Robert Leighton > and 60 /. to 
Mr. Lyjler y per annum. The lime-done when got is 
burned in kilns on the premifes. Owing to the rifk and 
expencc of working, the profits of the occupiers are very 
uncertain. The only quedion is, Whether the occupiers 
or proprietors, or either of them, are rateable to the poor 
for thefe lime works ? 

Erjkiney Caldecott , Benyon , and Clifford , in fupport of 
the order of Seffions. The only ground on which the 
negative of the quedion can be argued for is, that 

owing to the rifk and cxpence of working, the profits 
“ of t^e occupiers are very uncertain.” But if there be 
profits^ whether more or lefs, they mud be liable to be 
rated, and the quantum is a quedion for the fedions alone 
to determine. The produce of all labour mud be attended 
with expence and rifk ; and from the nature of a lime 
work, the expence and rifk is capable of being more accu- 
rately calculated than mod other concerns (<7). In R. v. 
Vandewall (b) quit rents and other cafual profits, of a 
manor were not confidered as the objefts of rating ; but 
that was becaufe they arofe out of the profits of land for 
which, the occupiers were rateable in another (hape. 
[Lord Kenyon C. J. The cafe of quit-rents goes on the 
obje&ion of double rating the fame property in the hands 
of the landlord as well as the tenant.] In Atkins v. Da- 

(4) Vide Atklnx v, Davis ,Ca!d. 324, 5. 333. 

(£) 2 I 3 *rr» 991* X Jiifc.m* S. C. 
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1801. vis (a). Lord Mansficld> though arguing againft the 
'"* L|r ' ability of the London water-works, a flumes it to be clear 
? dgainji that a Jime-ftone quarry would be rateable : and this upon 
of the fame univerfal principle that the cafe of the Cheltenham 
Ala** bury. fpring (b) went, as fo much profit arifing out of land. 

The reafon why lead mines (c) were holden not to be 
rateable, was not becaufe of any fuppofqd rilkor expence, 
or uncertainty of profit attending the adventure ; but be* 
caufe coal mines alone were mentioned in the flat- 4 j Eliz* 
c. 2. which was taken to be an cxclufipn of all other 
mines. It is not, however, every excavation of the earth 
which is a mine ; otherwife a gravel, or marl, or fand- 
pit might be faid to be a mine ; but it muft be fuch as 
requires fkill and fcience in the working, and which is 
effected by means of mechanical operations : whereas the 
lime rock lies for the mod part at or near the furface, and 5 
is worked by common labourers in the ordinary courfe of 
their employment. 

The Attorney General , Gibbs , and Pemberton, contea, 
contended that this was a mine, and therefore muft be 
governed by the fame principle as the cafe of the lead 
mine. That it was not like the cafe of the Cheltenham 
fpring, for that was a rate upon the land itfelf, rendered 
more valuable on account of the fpring rifing within it. 
But this was a rate fpecifically upon the lime works, inde- 
pendent of the land; and therefore it was liable to the 
fame obje&ion, as with refped to quit- rents, that it was 
a double rate upon the fame property. That the uncer* 
taint y of the profits was in itfelf an obje£Uon which went 
to the rateability of the fubjeft matter; and was the 

(a) v if!e AtWns v. Davh, Cald, 338. (£) R. v. Miller, Cnvf. 619. 

(c) R. v, Ricbartyn, 3 Burr . 13^1. 

ground 
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ground on which the cafe of Rex v. Vandewall was de- 
termined. 

Lord JSenyon C. J. The only queftion is, Whether 
the perfons named in the rate as the occupiers of the 
lime works are rateable in refpeft of that fpecies of pro* 
perty ? ' The landlords, who derive a certain profit upon 
ifin the nature of rent, could not have been rated, be* 
caufe that would be to rate the fubjedt matter twice* 
But what poffible obje&ion can there be to the rate upon 
the occupiers. There is no pretence to call this a mine. 
But the land itfelf is convertible into a fource of profit, 
(aid indeed to be uncertain ; T}ut it is well known to be 
produftive, and the very ftatement of this cafe (hews it 
to be fo ( 0 ). And as to the quantum, that mud be fet- 
tled by the feflions. 


l&QU 
The King 

agatnj} 

The Church- 
wardens, &c. of 
AX. B£ KB 17 AT. 


Rer Curiam , Rule for quafhing the Order of 

Seflions diicharged. 


(•) The profits paid to the land owners were confiderablc : and In Rex tr, 

6 

Parrott and others , 5 ‘fcrni Rep, 593. the IrfTce of a coal mine was holden 
liable to berated, though he derived no profit from the mine after paying the 

rept to his landlord. 


I'bttrfddy, 

June nth. 

Where a former 
rule for fetting 
a fide an annuity 
w as di (charged 
becaufe it did 

and the deed given to fecure an annuity, be declared void nor . a FP™ r that 

0 * 4 an indorsement 

[npt memorialized] containing a claufe of redemption ["bearing date after the deed J hjd been 
made prior to the execution of it; in which cafe it could not be received in evidence for want 
of being {tamped ; the Court wiJI not enter into the queftion on a fubfequent rule ; alrhough it 
appear clearly. that the indorfrmen: was made before the deed was executed; and rh.it fuch 
daufe of redemption was not inferted in the memorial of the annuity enrolled according to 
the itac. 17 Geo. 2. c. 26. 


Schumann againfi Weatherhead. 

^jpHIS^jvaa a rule calling on the plaintiff to (hew caufe 
why the judgment entered in the caufe fliould not be 
vacated, and the warrant of attorney to confefs judgment. 


under 
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SJ* 


1801. 

Schumann 

againft 

Weather- 

head. 


under the Hat. 17 Geo. 3. c. 26. and delivered up to be 
cancelled. It appeared upon (hewing caufe, that in laft 
Eqfler term the defendant obtained a fimilar rule upon an 
affidavit made by him, dating, that by an indenture dated 
the 30 th ^November 1793, for the confideration of 42a/. 
he granted an annuity of 60 /. for his own life to Schu- 
mann t payable out of a certain reftory and vicarage. 
That on that indenture there was' the following indorfe- 
ment, bearing date the 5 th of December 1793 : “ Memo- 
randum, that at the time of the execution of the within- 
written indenture, it was agreed by and between the 
within-named J. Weatherhyid and P. Schumann , that W \ 
fhould be at liberty at any time to redeem the within- 
mentioned annuity on giving fix months’ notice in writing 
to S., and paying the whole of the arrears then due, & c.”. 
Signed by both parties and witnefled. That W \ alfo gave 
the bond and warrant of attorney, &c. to fccure the faid 
annuity. And the defendant’s attorney depofed, that upon 
fearchiug the proper office he found a memorial ot the 
indenture, bond, and warrant of attorney, enrolled, but no 
memorial of the indorfement for the re-purchafe or re- 
demption of the annuity. Upon (hewing caufe laft term 
againft the firft rule, the Court then difeharged the 
rule (though without cofts),becaufe the indorfement which 
appeared to have been* executed at a different time from 
the indenture, was not damped; without which, confidered 
as a feparate inftrument, though written on the fame 
parchment, it could not be received in evidence. It now 
appeared however by the affidavits on which the preterit 
rule was obtained, that the annuity* was originally agreed 
to be granted upon the terms of being redeemable ; but 
that by miftake or negle£t the indenture had been drawn 
without fuch a claufe : and therefore when it was tendered 


for 
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for execution on the 30th of November , the day on which 
it bears date, and when it was intended to have been 
executed, the defendant on difeovery o£ the omiflion ob- 
jefted to execute it ; in confequence of which the indorfe- 
ment abovementioned was made before the execution of 
the inflrument ; and both were executed together on the 
5th of December , when the indorfement bears date. But 
the memorial which was inrolled on the 14th of the fame 
month omitted to ftate the claufe of redemption. It alfo 
appeared now by the affidavits againft the rule, that by two 
feveral indentures of aflignment, each of a moiety, one 
dated the 12th of July 1800, and the other the 12th of 
February 1801, Schumann for a valuable confideration 
afligned the annuity to one G. Bifield , by whom in truth 
this rule was refilled ; and Bifield depofed, that Schumann 
had left England to refide as he believed in Germany before 
the prefent rule was obtained ; that 5 . had (hewed caufe 
laft term •, and would, it was believed,* have Hayed here 
longer; # if he had expected that the annuity would again 
have been, queftioned. 

Gibbs and Bedford (hewed caufe, and relied on the cafe 
of Greathead v. Bromley [a) as in point, to (hew that where 
an application had been before made to fet afide an annu- 
ity, which was canvafled on the merits, and the rule dis- 
charged, becaufe no fuflicient cafe was then mad£ out; 
the Court will not entertain a fimilar application; at lead 
not without the party can (hew fome new and material 
fatt, which was not within his knowledge at the time of 
the firft application : for otherwife there never would be 
an end of litigation. They alfo objected, that the party 

( a ) 7 Term Rcj>. 455. 
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i8ot. 


Schumann 
a gain ft * 

Wl ATHER- 
HEAD. 


or witnefs to the deed ought not to be admitted to give 
evidence that it was executed on a different day from that 
on which it bears date, as that would be to contradict the 
deed. [But Lord Kenyon faid, that there was no ground 
for that la ft objection : but the veritas faCti might be 
fhewn.] That at any rate it was too late to take the ob- 
jection now, having waited till the grantee of the annuity 
was gone to refide in another country, and the aflignee 
was deprived of the benefit of his teflimony. And they 
cited Haynes v. Hare(a) % wherein parol evidence of an 
agreement, that the grantor fhould be at liberty to redeem 
an annuity, was rejected afyer the death of the grantee. 


Garrowy in fupport of the rqle, attempted to diflinguiffi 
this from the cafe of Greathead v. Bromley ; for this was 
rather to be confidered as an opening of the former rule 
than as a diftinCt application. The former rule was dis- 
charged on the 5th of May only, not becaufe it was fworn 
that the indorfement was executed at a different time frqtn 
the deed, but becaufe it did not appear that it Rad been 
executed at the fame time. In confequence of that, the 
prefent affidavits were made the day after, and the prefent 
rule to fhew caufe granted in the fame term, in order to 
bring the faCt more diftinClly before the court. The faCt 
now appears uncontroverted. And as to Schumann's ab- 
fence, if it be fuppofed that he can alter the flatement, 
this rule may (land over to enable the aflignee to procure 
Ills evidence. The attention of the Court was not fufli- 
cicntly drawn to the manner in which this faCt appeared 
in the affidavits upon the former rule ; otherwife, inftend 
of difeharging that rule and granting another fliortly after- 


wards^ 


(a) 1 //♦ Blac* 655. 
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wards, they would have enlarged the firft rule, in order 
to give the defendant an opportunity of (taring the truth 
of the fail diftincUy as it now appears. 

Lord Kenyon C. J. Among the many cafes which 
we have been called upon to decide upon applications for 
fetting afide annuities, none contains a more convenient 
rule of deciGon than that which was laid down in Great* 
had v* Bromley ; and as the report of that cafe contain^ 
my opinion very explicitly upon the fubjeil, I cannot do 
better than read what is there dated, in which I fully con- 
cur. [His lortlfhip then read that cafe.] That opinion 
was grounded upon the maxim, *that <f filtered reipublicse 
ut fit finis lirium.” Now uniefs we are prepared to re- 
feind our opinions then expreffed, that cafe mud govern 
the prefen ti for it (lands direitly on the fame ground in 
every word and circumliance. All the fails exifted within 
the knowledge of the parties at the tin\e of the former 
rule pending, as are now brought forward. And though 
if we had then been as fully apprifed of all the circum- 
ftances as now, it might have altered our opinion •, yet it 
is better for the general adminiftration of jullice that an 
inconvenience (hould fometimes fall upon an individual, 
than that the whole fyftem of law fliould be overturned, 
and endkfs uncertainty be introduced. I (hould be forry 
to fee one decifion in 171*8, and a different decifion, on 
the fame fails in 180J. I think the rule was wifely and 
not arbitrarily laid down in the cafe referred to, founded 
upon analogy to proceedings in other cafes. The pro- 
ceedirtgs in ejeilment were invented for the very purpofc 
of obviating the hard (hip as it was fuppofed of having a 
title to real property bound by the firft decifion. But I 
do not think there is any hardihip iu this cafe, However 

I will 
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Friday^ 

June 1 2th. 

To a pica j/i 
abatement of 
mifnomer of 
plaintiff, repli- 
cation that the 
plaintiff was 
known as well 
by the one name 
aa the o her : 
upon demurrer 
over-ruled, there 
muff be judg- 
ment of rvfpon* 
deas oulter, and 
not quod recu- 
peret. 


CASES in TRINITY TERM 

I will not draw in aid any extraneous argument in fup- 
port of the rule laid down in the cafe of Greathead v. 
Bromley; but approving it as I do, I think it ought not 
to be difturbed, and that it governs the prefent cafe. 

Grose and Lawrence Juftices confulered the quedioit 
as concluded by the authority of the cafe of Greathead 
v. Bromley; and that this matter having pafled in 
rent judicatam, the merits of the cafe could not now 
be entered into. 

Le Blanc J. exprefled himfclf to the fame effeft; 
and added that no inju&icc would enfue from abiding 
by the rule*, lor where it appeared to the Court that there 
had been a mere flip or miUake in difpoflng of a former 
rule, it was not unufual upon a proper cafe made out 
to open the rule again : but where the former rule had 
been difpofed of after hearing the parties, as it now 
appeared upon the very point of obje£tion now urged, 
he thought they were not entitled to alk to haye it 
opened again. 

Rule difeharged* 


Bowen, one, & c. againft Shapcott, in Error. 

fjr HE plaintiff below, by the name of Sarah Shapcott , 
brought her adlion of aflumpfit in C. B. againft 
William Bowen \ to which he pleaded, €f that the faid 
a Sarah now is, and before and at the time of fuing out 

u 

« her original writ aforefaid, w,as called and known by 
“ the furname of Sbipcott” &c. traverfing that fhe. was 
known by the name of Shapcott: w and this he is ready 
to verify, wherefore he prays judgment ’of the faid 

original 
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u original writ and of the declaration aforefaid, and that 1801. 

«c the fame may be quaflied.” Replication, that (he the ^ ^ 

faid Sarah , long before, and at the time of fuing out againfl 

Shapcott 

her original writ, was called and known as well by the in Error/ 
furname of Shapcott as by the furname of Shipcott ; con- 
cluding to the country. To this there was a demurrer, 
dating that the matters in the replication contained were 
not fufficient inlaw for the faid Sarah to have or maintain 
her faid aBion thereof, &c. wherefore, See. the faid 
William prays judgment, and that the faid Sarah may be 
precluded from having her faid aBion thereof againft him, 

&c. Joinder in demurrer, concluding, as ufual, with a 
prayer of judgment and her damages by reafon of the 
premifes, to be adjudged to her, &c. on which there 
was judgment by C. B. that the replication was fuflicient 
in law for the faid Sarah to have her aforefaid a&ion 
thereof maintained againft the faid William , See. by rea- 
fon whereof the faid Sarah ought to recover her damages 
by occafionof the premifes, &c. and an award of a writ 
of inquiry to the # (heriff to aflefs the damages \ on which 
the damages were accordingly afftffed at 78/. 6 s. 9 d. $ 
and final judgment given for the fame, and the cofts, &c. 

On this a writ of error was brought, and feveral errors 
affigned, amongft others, that the faid judgment is a final 
judgment for the faid Sarah to recover her damages, 
cods, and charges aforefaid, againfi the faid William ,* 
whereas it ought to have been an interlocutory judgment 
only, for the faid William to anfwer over, &c. 

Co*Jl for the defendant in error. The rule is, that 
where the judgment prayed goes to the writ , there it is 
ut refpondeas oufter ; but where it goes to the aBion, it 
h quod recuperet. Now here if iflue had been taken, 

and 
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1801. and the fa£t found againft the defendant, rhe judgment 
" — mull have been quod recuperet : then by demurring to 

^againft the replication he admits the fa£t, and calls for the judg«* 
S |u ittorJ* ment of the court, whether the aftion be maintainable, 
and he cited G'tlb . C. B. $3. But, 


By the Court . The rule is laid down in Eichorn v. Le 
Maitre , 2 Wilf. 367. that where one plead a fa£l which 1 
Jie knows to be falfe, and a verdi£fc be againft him, the 
judgment is final : but upon a demurrer to a plea in 
abatement, there fhall be a refpondeas oufter; becaufe 
every man fhall not be prefumed to know the matter of 
law, which he leaves 1 6 the judgment of the Court. 
That rule governs the prefent cafe, which is that of a 
demurrer to a replication to a plea in abatement. 

Judgment of C, B . reverfed, and 
Judgment of Refpondeas Oufter 
entered. 


Parke cigainfi Eu ason and Others, Aflignees of 
Persent and Bodecker, Bankrupts. 

A. deftr* s Uw.c 'THIS was an a£lion for money had and received by 

to place certain JL . iri % • • rr * r .... 

lung bills in if.’s the defendants to the plaintiffs ufej to which the 
•Uo.ripem'rt'-' defendants pleaded the general iflue. The caufe was 
titKo'ut renewals tned'at the fittings after laft Hilary term before Lord 
'defire* Ken y on > when the i UI 7 found a verdi& for the plaintiffs. 
£. to cdicuiate , f or at i q /. i o s. 6 d., and cofts 40 s., fubiect to the opi- 

the fum to be r/ t » J , * 

drawn for, allowing commifiion, and the long bills indorfed by A. are inclofed to B. in the fame 
letter. B, anfwers that agreeable to A,' s wiflics he had difeounted the bills, and then fpecifiea 
the amount to be drawn for. This tranfa&ion is not an exchange or tale of bills upon difcoonr, 
but a depolit of the long bills on condition of being allowed to draw ihorier bills : and B* having 
accepted A*'s bilh, and fuch acceptances being diihonomcd in con fequence of J3 ’s bankruptcy, 
ana the long bills having remained in fpecie in J5.*s hands at the time of his bankruptcy, and 
B \s ailignees h iving afterwards received the value of them, A* may recover the amount from 
them as money had and received to his ufe* 
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ttion of this court on the following cafe. On the 17th 
of Augujl 1799 M. Cullen^ as agent for the plaintiff, 
wrote a letter to Meffrs. Perfent and Bo$ecker % merchants 
in London , inclofing feveral bills of exchange, indorfed 
in blank by the plaintiff, amounting to 4837/. 10 /. i J {■ d. 
as follows ; H A friend of mine wifhes to place the within 
inclofed bills, amounting to 4837 /. 10/. 11 id. in your 
"hands, to be allowed permiffion to draw without renewals 
at two or three months, allowing the commiflion fori 
merly mentioned in your letter. I (hall be obliged by 
your making a calculation of the fum to be drawn for. 
Your compliance will much oblige, & c. 

13th July 1799. Sterling and Hunters 

note at fix months, £. 1423 7 4 

Pardo on Da CoJla 7 

nine ditto, - 733 1 1 o 

G. Frafer and Co. on 
Hymen , Cohen , a fid 
Co., fourteen do. 474 o o 
2d March 1 799. Parke on Auguilar and 

Co., fourteen do. 152 7 13 o 
31ft Oftober 1797. Bogle and. Jopps on Jopp> 

twenty-feven do. 378 19 7J 
31ft OBober 1797. Do. on do. twenty- 

feven do. - - 300 o o 

£.4837 j© n| 

On the 19th of Augujl 1799 Perfent and Bcdccht 
returned the following anfwer to Mr. Cullen : “We have 
been duly favored with your letter of the 17 th, covering 
your remittances for 4837/. 10/. 11J d., which agreeable 
to your withes we have difcounted j and beg leave to hand 
you annexed jtn account thereof, by which you will 
Vol. I. Pp obferve 


1801. 

Park# 

ega'mft 
Eli a son 
and Others* 
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S+<5 


f8oi. obfet*ve there remains 4710/. 6 s . 6 d . for you to value 

V. upon us at' three months* date without renewal, which 

P'A It K Z * m ( 

,4gainjl drafts will on ptefentation meet due honor*” * On the 

1,1 A SON 

and Others. 26th of Attgujl Cullen wrote to Perfent and Bodecker as 
follows: c< 1 duly received your efteemed letter of the 
19th current, and return you my belt thanks for its con- 
tents. Mr. John Parke will draw for the bills you dif- 
counted, which pleafe to honor.” On the 28th of Auguji 
Perfent and Bodecker wrote to Cullen as follows : cc Your 
efteemed favour of the 26th inftant apprifes us, that Mr. 
John Parke has your authority to draw for the bills which 
we difeounted, which draft will meet due honor.” On 
the 21 ft of Augujl the plaintiff' drew bills at three months 
date upon Perfent and Bodecker , amounting to 4710/. 6s, 
6d, y being the amount of the bills fent to them as afore- 
faid, allowing to the plaintiff intcreft for the three months, 
and deducing the co.mmiffion agreed upon : which bills 
were accepted Ly Perfent and Bodecker ; but they foon 
afterwards became bankrupts, and did not pay any of fuch 
acceptances. In September 1799 Perfent and Bodecker 
became bankrupt:-, having in their hands the feveral bills 
received from the plaintiff unnegotiated; and for which 
the defendants as their allignees in and previous to May 
j 800 received the full amount. Three of the acceptances 
amounting to \600L given by Perfent and Bodecker to the 
plaintiff were negotiated by him ; but in confetjuence of 
the bankruptcy of Perfent and Bodecker they were returned 
to him diflionored ; and he tendered the fame, and alfo 
the other fix* bills, amounting to 3210/. 6 s. 6 d t , which 
had not been negotiated, to the defendants on the i8th of 
- September 1800, previous to the commencement of this 
action, and demanded payment of the money which they 
had* received upon the bills difeounted by the bankrupts 
ij Us 



in the ?5Fortt-fir3T Year qf GEORGE III. 5^ 

as before fated. The queftion for the opinion of the 1 8 0,1 r 

Court was. Whether the plaintiff were entitled to recover 'p AR J cI 

in this a&ion ? a l airi ft 

ElIason 
and Other*. 

■Wood for the plaintiff. The original bills were only 
depofited with the bankrupts before their bankruptcy in 
the nature of a pledge, to fecure them up to the extent of 
their acceptances, which they had lent the plaintiff upon 
the terms propofed. Then thofe acceptances not having 
been paid, the confideration for the depofit failed ; and 
the bills depofited remaining unnegotiated in the hands of 
the bankrupts and unmixed with the general mafs of their 
property, the aflignees had no rfght to receive payment of 
them ; but having fo done, it is money had and received 
to the ufe of the plaintiff, whofe property in the bills (till 
continued. That the bills were merely depofited as a 
pledge, and not intended to be difeounted or fold in the 
market, appears by reference to the* correfpondence. 

The £rft letter fays, “ A friend of mine wiflbes to pla^e 
“ the inclofed bills in your hands, to be allowed permffion 
“ to draw” &c. “ I fliall be obliged by your making a 

u calculation of the fum to be drawn for.” The intention 
therefore was, that the plaintiff, in confideration of the 
fccurity lodged with the bankrupts, might draw upon them 
from time to time for fo much as the bills would cover, 
deducing their commiflion, &c. The word dlfmtnt being 
introduced by the bankrupts in their anfwer could not 
alter the nature of the terms on which the depofit was 
made;. but at any rate it meant no more than calculating 
the amount of the fum for which the plaintiff might draw 
upon them. The bankrupts* acceptances could not have 
been taken in exchange for the other bills, beeaufe they 
P p 2 would 
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would become due long before. Thofe acceptances have 
been offered to be returned to the aflignees. 

Taddy contra. The bills were either transferred to the 
bankrupts, ift,on a general banking account ; or 2dly, to 
anfwer a fpecific purpofe, and reimburfe them for their 
advances to the plaintiff ; or 3clly, which is the real nature 
of the tranfa&ion, upon an exchange of property*. The 
circumftance of the bills having been indorfed by the 
plaintiff to the bankrupts is deciSve to (hew that he 
meant to divert himfelf of the whole property* and not 
merely to depofit them as a pledge. If the latter only had 
been intended, there was no occafion to indorfe them ; for 
that enabled the bankrupts if they thought fit to negotiate 
them. The legal effedl of the indorfement and delivery 
of the bills was to pafs the property to the bankrupts 5 arid 
all the cafes of depofits (a) (hew an agreement between 
the parties to control the operation of the law in that re- 
fpe£t. But here there was nothing in, the agreement to 
prevent the bankrupts’ negociating the bills immediately 
after they received them. The bankrupts themfelves fo 
confidered it at the time. They reprefented the tranfaftion 
as a difeounting of the bills ; and that was not denied by 
the plaintiff. The probability too is on the fame fide *, for 
the plaintiff was a flranger to the bankrupts at the time ; 
anddiad no account with them, as in the cafe ex parte 
Dumas , and in Tcoke v. Holiingworth ; but it was a fimple 
tranfa&ion of difeounting bills in the market. Sup- 
pofing there had been no bankruptcy, and the original 


(<*) Ex parti Duma r, i Atk, 232. and zVej, 582. Totke v. Holting- 
•Uiwihy 5 Term Hep, 215. and ZM v. Walker, z B/ac, 1154, 


bills 
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hills had not been paid when due, the only remedy the 1B01. 

holders would have had would have been upon the plain- “““ 

Parke 

tiff's indorfement : then the bankruptcy can make no 

• Elxarom 

difference, as was faid in Hollingivorth v. Tooke , in Error {a). and Others. 

The nature of this tranfaflion is a mere exchange of pro- 
perty ; as in Rolfe v. Cajlon ( b ) ; the one fet of bills were 
a confideration for the other. It is true, that here the 
original bills were at long dates, and would not become 
due till after the bankrupts’ acceptances ; but that fhe\\s 
that the former could not have been deposited to anfwer 
the latter ; becaufe they would not have anfwered the 
purpofe of putting the bankrupts in cafli ; and therefore 
could only have been intended* to reimburfe them after- 
wards, like any other cafe of a difeount. Again, if this 
had been meant as a depoftt, the agreement would have 
b*een to draw witfi renewals, and not without : but the 
latter makes an end of the tranfa£tion, and fhews that no 
further account was intended betweeit the parties. If 
this be a cafe of.depofit, then every cafe of a cuftomer 
putting bills into his banker’s hands will be the fame ; 
but that was confulcred otherwife in Bent v. Puller (r). 

Wood in reply. The indorflng of the bills pledged by 
the plaintiff cannot make a difference in the nature of the 
agreement; becaufe that was ncceffary to enable the 
bankrupts to receive payment of them in cafe they •com- 
plied with the condition of the depofit. Nor is it any 
objection to confider this as tlie cafe of a pledge, becaufe 
the l$gal property paflVd to the bankrupts ; for that is the 
cafe pro tempore of every pledge. In the cafe put of the 
bankers, if the bills were paid in by a cuftomer on his 

(0 5 1 ‘ cn;: 494- 

general 


(a) z II. B!ac. 503. 


M Ib * 57°* 
Fp 3 
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I Sot. general account, then he could not recover them back In 
y ^ cafe of a bankruptcy : but it is different where bills ate 

■ paid in on a fpecific account; becaufe the bankers Have 

Bliasow r r 

and Others, then no right to appropriate them to any other. The 
effe& of the flipulation againfl a renewal of the bills was 
no more than an engagement by the bankrupts that they 
fhould be pun£tually paid when due. 

Lord Kenyon C. J. Some confufion has arifen by 
fuppofing that there is a technical ferife annexed to the 
term dlfcount , which cannot be gotten rid of ; but that is 
explained by confuiering.the true nature of the transac- 
tion. If the bills had been taken to the bankrupts upon 
a fimple propofal to difeount them, the tranfa&ion would 
have been merely that of a purchafe, and no queftiQn 
could have arifen. But this is nothing like a cafe of dif- 
eount ; but the bills were placed in their hands to anfwer 
a particular purpofe. The firft propofal to them is to 
know to what extent the plaintiff might draw on them 
upon a depofit of the bills. The bankrupts by their an- 
fwer accept the offer, and fpecify the amount to which 
they will honor the plaintiff’s drafts at three months’ date. 
If this had been a new cafe, there might have been as 
much difficulty in it as there was in the cafe of 7 ookt v. 
J! oiling worth (a), which was very fully confidered. There 
ivas indeed a difference of opinion among the Judges of 
this court, but a majority thought with the plaintiff, and 
their judgment was afterwards confirmed in the Ex- 
chequer-chamber upon a writ of error. The fame prin- 
ciple was afterwards recognized in the Cafe of Befit v. 
Taller (l), though the concJufion was different upon the 

[a) 5 7 dm Xtp, zj's- {$) 5 lb. 494*' 

fits 
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fafts there difclofed ; and it appeared to me that Mr. 1801. 
Juflice BulUr y who differed from the reft of the Court in 
the firft cafe, relented a little in the fubfequent one. At -*g**fl 
any rate however the point is now fettled, and the dif- andOtbm. 


tinftton clearly ascertained between the cafe of bills paid 
into a banker’s hands on a running account, and the cafe 
of a Single tranfaftion like the prefent, where the depofit 
is made for a fpecial purpofe. Here the bills were dc- 
pofited for the e^prefs purpofe of enabling the plaintiff fo 
draw on the parties to a certain amount 5 and thofe very 
bills, having an ear-mark on them which diftinguiflied them 
from the mafs of the bankrupts’ property, remained in 
fpecie in their poffefllon at the time of the bankruptcy : 
then (hall the aflignees be permitted to appropriate them 
to the ufeof the bankrupts’ eftate, when the other accept- 
ances, in confideration of which the depofit was made, 
have not been paid ? The aflignees can only take the 
property of the bankrupts, fubjeft to every equity to which 
it tf&s liable in their hands ; and they having , received 
tluffe bills upon a condition which lias failed, it is fe- 
cundum acquum et bonum that the plaintiff (bould recover 
back the value of them. I refer to the principles eftablifhed 
in Tooke v. Hollin^orthy and Beat v. Puller , which are 
plain and intelligible to all men, and I mud lean againft 
making any exceptions to them upon nice diftin&ions, 
which would ferve only to perplex commercial* tranf- 
a&ions. 


G^ose J. I confuler this as a cafe of bills placed in 
the h^nds of the bankiupts to anfwer a particular purpofe, 
and that purpofe not having been anfwered, the owner is 
either entitled to receive back the bills themfelves in fpecie, 
9t to recover from the defendants the: produce of them. 

P p 4 The 
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The cafe of Toole v. Hollwgworth decides the prefent ques- 
tion : and it feems to me that Mr. Juftice BulUr in Bent 
v. Puller acceded to the do&rine eftablilhed in the former 
cafe. This was one fimple unmixed tranfa&ion. There 
was no general account before exjfting between the par- 
ties ; nor was it the general cafe of a difeounting of bills. 
The propofal in the letters is to have leave lo place the bills 
in their hands, and, in confideration of that, to have leave 
to, draw upon them other bills to a certain amount. The 
bills depofited were of much longer dates than thofe given 
by the bankrupts. And the conduft of the bankrupts 
(hews plainly what they thought of the tranfa&ion. For 
though in riiftrefs, yet they never negotiated the bills fo 
depofited, but honeflly retained them in fpecie in their 
pofieflion at the time of the bankruptcy. The bankruptcy 
then could not give the aflignees more right to difpofe of 
them than the bankrupts themfelves had ; and the original 
purpofe for which' they were depofited not having been 
anfwered, the aflignees cannot in confidence retaifi the 
produce of the bills. 

Lawrence J. This is to be confidered as a cafe of 
bills depofited for a particular purpofe, and not an ex- 
change of one fet of bills for another. The fir ft offer is, 
“ to place the bills in your hands.” It Is not to exchange 
them for other bills. For this the plaintiff is ct to be 
allowed permiflion to draw without renewals at two or 
three months.” The meaning of which was an offer to 
depofit the bills in queftion, which had a long time to 
run, on condition of being permitted, as his convenience 
required, to draw bills on the bankrupts of a fherter date. 
And then the writer defires them to calculate to what 
amount the plaintiff fliall have leave to draw^upon them. 
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Then the bankrupts in anfwer fay, that ** agreeable to 
your wl/hes we have difcounted” But how mult that 
be underftood ? the defire exprefftd by the plaintiff was 
to place the bills in their hands, and to # have leave to draw 
bills x of farter dates , and to know to what extent he might 
be allowed fo to do. When therefore the bankrupts fay, 
that agreeable to their correfpondcnts’ )es they had dj- 
counted , it mud be underftood that they had accepted 
of the propofal made to them, and ufed the latter expref- 
fion with reference to the calculation of the amount 
which upon deducting intereft and commiffion they meant 
to allow to be drawn upon them. The original bills 
v/ere therefore depofited upon the condition of the plain- 
tiff *s having leave to draw cn the bankrupts bills of a 
fhorter date ; and that condition not having been complied 
with, a right of action has accrued to the plaintiff to re- 
cover from the afiignees the value of the bills which they 
have received. 


5S$ 

1801. 


Parke 
ugainji 
Eliason 
and Others* 


Ire Blanc J. I confider the principle which governs 
this cafe as having been fully eftablifhed in the cafes of 
Tooke v. Hollingworth (a) 9 Bent v. Puller [b) 9 and Zinck 
v. Walker (t ) : and though there was a difference of opi- 
nion in the former cafe, yet that was not fo much a 
difference as to the principle itfclf, as withrefpect to the 
application of it to the fa£ls of that cafe. Therf does 
not appear to have been any tran faction between thefe 
parties previous to the letter of the 17th of Augufl 17 99. 
We have therefore the commencement of the tranfa&ioo, 
which enables us to difeover better what the parties 
meant; and there can be no doubt upon that letter what 

{<*) 5 Tv m Rep, 215. [&) 494 * ( c ) zBlac, 1154 * 

was 
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was their meaning. The application was not to fell biHs 
of long date for thofe of fhorter date, but to place thole 
long bills in the hands of the bankrupts upon condition 
of being allowed to draw (hort bills upon them. And 
though in their anfwer they ufe the term difeouni , yet 
they affent to the terms of the firft letter, and ufe that 
word merely as a mode of afeertaining what they were 
to receive for the accommodation. The bills therefore 
having been depofited upon a condition, and that con- 
dition not having been complied with, and they remain* 
ing in fpecie in the hands of the bankrupts at the time 
of the bankruptcy, the plaintiff might have brought trover 
for them againfl the affig'nees ; but they having parted 
with them and received the value, this aftion lies in lieu 
of the other to recover the bills. 

Poflea to the Plaintiffs 

Stone qui tam againft Farey. 

j^jPON a rule nifi for judgment as in cafe of. a nohfuifc 
for not proceeding to trial, an affidavit of the plain- 
tiff's attorney was produced in anfwer, affigning as a 
reafon for not going to trial, that he was not enabled to 
prepare briefs for counfel in time, on account of the 
plaintiff having been abfent on a journey, and not having 
returned home till the day before the affixes 5 and there- 
fore he was under the neceflity of countermanding notice 
of trial: and 

Bejl now offered a peremptory,, undertaking, which 

Wiljon for the defendant obje&ed to taking, as this 
was a quj ; tam atlion, which the Court would not fuffer. 
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to be kept banging over tlie defendants Head upon fuch 1801. 

an infufficient excufe as this*, of which there was no . V ‘ , 11 . 

S row* ^ul u® 

inftance in the books, in the cafe oTa qui tarn adlionj 
though in other aftions fer the trial of rights between 
the parties fuch an excufe might be admitted. But 

Lord Kenyon C. J. faid, that there was no difference 
to be made in this refpeft between qui tarn and other 
a&ions *, the fame rules of practice muft govern both. 

To be lure the excufe offered was flight : but almoft any 
excufe upon aiEdavit was fuflicient upon giving a peremp- 
tory undertaking. And he ^dded, that he had heard 
Mr. Juftice Dcnnifon fay, that he had never known an 
inftance of an application to difeharge fuch a rule on a 
.peremptory undertaking being denied, where any affi- 
davit was offered in cxcufe. 

Wilfon then agreed to take a peremptory undertaking 
to Try, and the* 

Rule was difeharged (a). 


[a) Vide R.:yna 7. t. v. $ ficcr, 7 ‘Term Rejt>. 178. 


JIarman againft Tappenden and fifteen Others. 

HP HIS was an a&ion on the cafe to recover dimages, Anaftiondocs 
whferein the plaintiff declared, that whereas before ”ndi]!duais7or 
and at the time of the committing the grievance after donVbTthcln L 
mentioned he held the office of one of the freemen of a c ° r P° r * tc ca - 

pacity, from • 

the company of free *fi(hermen and dredgermen of the detriment 

' happens to the 

panor and hundred of FaverJljam in the county of Kent, pontiff; atleaft 

not without 

and derived from fuch office fundry great advantages, proof of malice, 
profits, &c. an4 whereas J. T appended > TV, Lightfiot , 

C-ThftgoS) 
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5 5<S 

1801. C. Thomas , (defendants}) and T. Sneed fince deccafed, at 

— — the time, &c. held the feveral offices of fteward, foreman. 

Hah maw 

ajtabft treafurer, and book-keeper of the faid company, &c. 
^aAd Others.** and the faid D. Stephen, J. Ward, (and other defendants,) 
being freemen of the faid company, were jurors at a cer- 
tain court called a water-court, holden in and for the 
manor of F . aforefaid, on the 28th July 1798; yet the 
faid J, Tappenden fo holding the office of Jle ward, and W. L . 
Jo > being foreman, and the faid D. S,, J. W., &c. 
being fuch freemen and jurors as aforefaid, contriving and 
•wrongfully and unjujlly intending to injure and damnify the 
plaintiff, and to diflurb and dij quiet him in the peaceable and 
tjuiet poffieffiton, &c. of his faid office of a freeman of the 
faid company, and to deprive him of the advantages, profits, 
&c. belonging and appertaining to him in right of fuch office, 
whilft the plaintiff fo held and enjoyed his faid office, 
and behaved himfclf well therein, viz. oft the 28th of 
July I79^> at the- faid court then holden in and for the 
faid manor, wrongfully , unlawfully, and unjujlly, ancL^on- 
trary to the duty of their faid feveral offices, tlid order 
and procure to be ordered in and by the faid court, that 
unlefs certain forfeitures ffiould be paid to the Jit ward of the 
faid court on or before the /\th of Augujl then next, for the 
ufe of the lord, &c. the faid plaintiff ffiould, and he was 
thereby ordered to be disfranchfed from being a free 
fiffierman, &c. provifionally, during the then enfuing 
oyfter feafon, and until further order of the faid court: 
by means whereof the plaintiff was wrongfully, unlaw- 
fully, and unjuflly removed from the faid office of a 
freeman, Sec. and disfranchifed from being a free fiffier- 
man and dredgerman of the faid manor, &c. until he 
was reflated as after mentioned, and until the plaintiff 
on the 23d of April 1799 applied to L\ iv. for and ob- 
tained^ 
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tainec! a writ of mandamus, dire&ed to the fteward, &c. 
of the faid company, to reftore him, &c. or to ftiew 
caufe to the contrary thereof, &c. yet the faid Jhiward , 
foreman , treafurer y &c. and the freemen of the faid company , 
not regarding the faid writ, Sec. did not proceed to reftore 
the faid plaintiff to the faid office of freeman, but in their 
return to the faid writ certified and returned certain 
caufes wherefore they could not, &c. which caufes having 
been adjudged by the faid court infufficient in law, fufh 
proceedings were thereupon had in the faid court, &c. 
that on the 13th of Novet?iber y 40 Geo, 3., a peremptory 
writ of mandamus was iffued (a), whereby the fteward, 
&c. and freemen of the faid company were peremptorily 
commanded to hold a court, &c. and reftore the plaintiff 
to his faid office of one of the freemen, See. ; and the faid 
fteward, Sec. in their return to the faid writ, certified 
that they had on the iSih of January 1800 held a court, 
&c. and reftored the plaintiff to his faitl office, Sec. By 
reafon of all which premifes the plaintiff for a long time, 
viz! from the 4th of Augufl 1798 until the 18th of Ja- 
nuary 1800, vras deprived of great advantages and profits, 
&c. which would have arifen to him from his faid office, 
Sec. and particularly of a (hare of the privilege and emo- 
lument of laying and keeping oyfters upon certain oyfter 
grounds within and belonging to the faid manor, Sec . 
and of carrying on and exercifing a trade in oyfters in 
common with the reft of the freemen of the faid company, 
which the plaintiff would have received and been entitled 
to if he had not been fo removed, See. and has alfo fuf- 
tained great cofts, charges and expences by means of the 


(a) That was the cafe of the Favcrjham Company reported in 8 Term 
R cpi 352, where the conftitution of the company is ftated, and the grounds 
en which the peremptory mandamus was granted. 
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feverai proceedings in B. jR., and in procuring his reftor? 
ation to his faid office. The fecond count was nearly 
fimilar, the principal difference being that the re li oration 
of the plaintiff to his office was Hated to be on the parti* 
cular day mentioned, without alleging that it was by means 
of the mandamus ; to the plaintiff's damage of 2000/. 

At the trial before Lord Kenyon C. J. at the Sit- 
tings at IVeJlminJler after lafl Hilary term, the plaintiff, in 
order to fhew the damage fuftained by him, after proving 
that he was a freeman of the company, gave in evidence 
the cuflom of the company, that certain days are ap- 
pointed for catching oyfters, and the quantity allowed to 
be caught on each day is divided according to the number 
of the members belonging to the company, and the (hares 
or (lints of fuch as do not attend are appointed to be 
caught by certain others of the members, who allow them 
half the (hare fo allotted to them. Thus if A . be abfent, 
and his (hare be .allotted to B who fiffies for him, B. is 
entitled to the whole of his own (hare, ancl to half of AS$, 
A . being entitled to the other half. He alfo proved, the 
order of amotion, In confcquence of which he was pre- 
vented from exercifing his right of fifbing during the 
whole feafun. The order was as follows: <c At a water- 
court held the 28th j'::!y 1798. Whereas at this court 
Af. Harman has not paid the fines impofed upon him by 
a former order of this Court [a)> and does refufe to pay 
the fame in violation of his oath as tenant of this manor 

and 

(c) See the calc of the Company ofFiihcrmcn of Favafijm, 8 Verm Rtf* 

~ -z. whereby it appears that every perfon on his admifiion into the Company 
talers an rath to nbfcivc thccu/loinary laws, and to pay fuch fines as fhoulci be 
impeded up n him. in 174S an order was made by lire Company that 

n one of the ir member* fhould buy or lay any oyfters in certain places there 
h»rr.tic;»cd within the manor aud hundred c** %o:tkin any creek w bank upon 



IN THE FoRTY- FI&3T YeAR OF GIrQRGE lit. 

and Hundred, and in dire& opposition to the by-laws and 
orders of this company : it is therefore ordered by this 
Court, that unlefs the faid fines be paid to the ftewaxd of 

9 

this Court on or before the 4th of Augujl next for the ufe 
of the lord, &c. he the faid M. Harman (hall be and is 
hereby disfranchifed from being a free fifherman and 
dredgerman of this manor, &c. proviftonally, during the 
enfuing oyfter feafon, and until further order of this Court. 
And it is hereby ordered, that application be made to th/e 
Right Hon. Lord Sondes , the lord of this manor, &c. to 
confirm this order of disfranchifement, according to the 
ancient laws and cuftoms of this company.” The plaintiff 
alfo gave in evidence the writs of mandamus and returns ; 
and infilled further that he was entitled to the colls and 
charges he had been put to in profecuting thofe proceed- 
ings. But Lord Kenyon C. J. was of opinion, that as the 
law had not given cods in this cafe, as it had in others (a) % 
the plaintiff was not entitled to recover*: and other objec- 
tion being taken to the action, a verdift was taken for the 
plaftitiff for nominal damages, with leave to the defend- 
ants to move to enter a nonfuit. Accordingly, in the 
lad term. 


(0) The flat. i^Ann, c. 20. provides that if any ifiue be joined on ii.cn 
proceedings, (i. e . upon traverfe of any material fatl in a return to a man- 
damus,) and a verdifl be found, &c. or judgment given upon demurrer, o* 
by nil dicit, or want of a replication or oth?r pleading, the party ihalf recotcr 
damages and colls, dec. 


or near the Kent'ifh Jhorc, on pain of forfeiting 2 or. fer every offence to the 
-ufe of the lord. That Harman in 179 6, 7, and 8, laid oyfter s for hrs o *;? 
fain within a bank on the Ktr.tyb (horc, whereby he incurred three forfeitures 
of 20 s- each. Thefe fa&s were alfo referred to in the prefent cafe. 
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1801. The Attorney-General (and with him Min gay, Bayley 

■ " Serit., and Efpinaffe) obtained a rule nifi for fetting afide 

againft the verdi £t for the plaintiff and entering a nonfuit, or 

Tappenden * 

and Others* otherwife in arreft of judgment: and ftated thefe objec- 
tions ; i ft. That the evidence of the order of disfranchife- 
ment, which was provifionally for the feafon, and fubje'ffc 
to the further order of the Court, and to the confirmation of 
Lord Sondes, (of which latter there was no proof,) did 
not fupport the allegation in the declaration which ftated 
fuch order without the conditional confirmation required* 
ad. That the plaintiff had no individual intereft in the 
profits of the fifliery, but only as a member of a partner* 
fliip, and confequently was not entitled to recover his pro- 
portion of fuch profits in an aftion at law, but muft have 
recourfe to equity. 3d, (Which went in arreft of judg- 
ment,) That the cofts of the mandamus were not recover- 
able, not being a cafe within the ftatute of Ann % nor 
awarded by the Court in that proceeding. 4th, (which 
went alfo in arreft of judgment,) That no aftion would 
lie to recover damages againft individuals, for.afls done 
by them in their corporate capacity ; Sc non conftat but 
that all or fome oF thefe defendants might have voted 
againft the order of amotion. 

The cafe came on in Eafier term laft, when The Court 
intimated very ftrong doubts on the la$-mentioned ground, 
how far the defendants were anfwerable in damages in 
their private chara&ers for a&$ done by them in their cor- 
porate capacity. And Lord Kenyon C. J. faid, that he enter* 
tained confuierable doubt, notwithstanding what was faid in 
Rich v. PiIkington f Carth . 1 7 1 . and Rex v. Rippon , r Ld> 
Raym . 564. : and added that he had many years ago mored 
for a mandamus to the mafter and fellows of Wadham 

college 
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college, to compel them to put the college feal to a return 180a 
which they were required to make, and to which Dr. 

3 n ... Harman 

J&indhatn the mafter had great objection, with rcfpe£t to a gain ft 

the fa&s agreed upon by a majority to be returned ; con- ** uOthe;*. 
ceiving that he (hould thereby make himfelf individually 
liable to the confequences : but Lord Mansfield overcame 
his difficulty by an explicit declaration that what he thus 
did in his corporate capacity could not hurt him in his in- 
dividual character. Lawrence J. cxprtfied the fame doubfc 
as to the maintenance of the adiion on the general 
ground : and obferved, that it fhould at lend have been 
charged and proved that the defendants in their corporate 
capacity had tortioufly procured*thefc acts to be done by 
the corporate body. I'm. as It was here Hated, it did net. 
appear that thefe individuals had concurred in the act of 
disfranchifing the pL:i;tifT. The cafe was then d refled 
to Hand over to this term. 

Eifkine (and with him Garrcw, Giles, Wo:d> and Kyd, 
were .to have argued) now proceeded to ll:ew caufe, and 
began by Rating the manner in which the right of fiihery. 
was exercifed, in order to fhew that after the quantity to 
be taken was previoufly afeertaim'd, each member had an 
individual right to his feparate fhare fo afeevtained, and 
did not hold it in partnerihip with the red \ and therefore 
any a& which deprived him of tlie profits of that (hare, was 
injurious to him alone, and not to the red ; and confe- 
quently he might maintain an a&ion againft the wrong 
doers. 

Lord Kenyon C. J. Have you any precedent to fhew 
that an a&ion of this fort will lie, without proof of malice 
in the defendants, or that the act of diefranchifement was 
Vox.. I. Qjl done 
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^ione on purpofe to deprive the plaintiff of the particular 
advantage which rcfulted to him from his corporate cha- 
rafter ? I believe this is a cafe of the firft impreffry* 
where an aft ion of this kind has been* brought upon a 
mere miftakc or error in judgment. The plaintiff had 
broken a by-law, for which he had incurred certain pe- 
nalties, and happening to be perfonally prefcat in the 
court, he was called upon to {hewcaufe why he fhould not 
pay the forfeitures ; to which not making any anfwer, but 
refufing to pa y them , the Court proceeded > taking the offence 
pro conieffo, without any proof, t® call on him to ftiew 
caufe why he fhould not be disfranchifed ; and they ac- 
cordingly made the ord£r ( a ). This was undoubtedly 

irregular, but it was nothing more than a miltake, and 
there was no ground to impute any malicious motive to 
*he potions making the order. As to the cafe of Rich v. 
Pilkwglon (this cafe was fuggefted from the bar) the aftion 
was for a falfe return. Jt was in truth to afeertain a civil 
sight, and with a view to an ulterior proceeding, namely 
a mandamus, to effablifh that right. This aftion ‘is to 
recover damages for a lofs alleged to have been fuftained 
»Sy the wrongful aft of the defendants. 

Lawrence T. There Is no indance of an nftion of this 
fort maintained lor an aft arifing merely from error of 
judgment. Perhaps the action might have been main- 
mined, if it had been proved that the defendants contriv- 
ing and intending to injure and prejudice i f he plaintiff, 
;;:id to deprive him of the benefit of his profits from the 
illhery, which as a member of this body he was entitled to 

{a) T!v.:fc f^Lts appear at lar^c in the FavtrfAtm Compands cafe before 
referred to. 


according 
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according to the cuftom, had wilfully and malicmijly pro- 
cured him to be disfranchifed, in confequence of which 
lie was deprived of fuch profits. But here there was 
no evidence of any wilful and malicious intention to de- 
prive the plaintiff of his profits, or that they had disfran- 
chifed him with that intent, which is neccffury to main- 
tain the action. They were indeed guilty of an error in 
their proceedings to disfrancLife him, in not going into 
any proof of the offence charged againft him, but talking 
his filence as a confeffion. In the cafe of Drews v. Col- 
iui(d)y where the action was againft the mayor of Saliajb f 

who 

U) D* t. w e v. Coulton, Launcefton Spri tig Affizcs, 17^7, cor. Wiifon J. 
This was an aftion againft the defendant as returning officer of the borough 
of Saltiih for rcfufing the vote of the jkintift’, as a burgage tenant, In an 
cVclion of members to ferve in parliament for that borough. The declaration 
ftattd the plaintiff's right as a freeholder of a burgage tenement in the bo- 
rough, and that the defendant, being mayor and returning oflrc-T, fee. know- 
ing, <kc. and contriving and wrongfully intending to deprive him, &e. ob- 
ftrufted and hlndcfed the plaintiff from giving his vote, &c. And the 
cu* ft ion was, Whether the owners of Luigage tenements in the borough had 
bright of voting, or whether that right were confined to the freemen of the 
corporation ? The ui!c was very fully argued ; t the b.»r ly LawrcKct Scrjt. 
j'< i ) and D^Uiii for the plaintiff*, and by A 7 .rris f A'svh her it. Eo?:J s and 
i ' .Lbs for the defendant- 

! n the courfr of the argument, 

V VfinJ. faid j If a jufticeof peace commit any error within his jtMfd'fti'm 
J know of no cafe where fuch an aftion will lie againft hirp : As it he convift 
upon evidence which turns out nottp be true, and an aftion of fulie imptffon- 
nient be brought agaiuft Iff.n, the onviftion is concluftve evidence in his 
fjv#ur. As to the cafe of a revenue officer, he is a mere volunteer, and 
therefore he is liable for any tiffftakes he may make. But this is more like 
the cafe of a fheiiff, who is a miniftcri.il officer. If, for inftance, a writ of 
ft • fa. be direfted to him, he is bound to aft ; and when the property is dif- 
puted, if he return nulla bona, and happen to be mi ft.. ken in point of law, 

is liable to an aftion for • faife return. He then mentioned the ca ^ e 

Q ^ 2 Ccn-rs4 
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In an aft ion 
againft a return- 
ing officer for 
rcfufing a vote 
at an eleftion of 
members to ferve 
in parliament 
m.ffce muft be 
proved as well a3 
laid. Sembic 
that charging 
that the defend- 
ant, knowing, 
Ac. and wren£. 
fJly intending 
to deprive 
pi 1 miff, Ac. 
hindered him 
iiom giving his 
vote, Ac. is a 
, efficient allega- 
tion of xpalice. 
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who was returning officer, for refufing the plaintiff’s vot6 
at an eleftion, which was claimed in right of a burgage 

tenement,* 


Oener.il Burgoync, which was an aftion on the ftatute of King William for 
a falfe return ag.iinft the defendant Mr. Mofs as returning officer of Prefton, 
and was tried in the year 1768, at Lancafter, before Bathuvtl J. It was 
there contended, that under the determination of the Houfe of Commons (1) 
all the inhabitants had a right to vote, and therefore that that was prefump- 
tive evidence that the defendant had wr.Ikicvjly refufed to receive the plain- 
tiff’s vctc. Be.: i; a.pea. Ir»g that f-om the time of that refolution till the 
time of the eleflion* the ulagt. had always been confosuut to the deeifion cf 
the returning officer i*-. that iufiance, without paying any regard to the refa- 
ction of the Houle of Commons, Mr. Jufticc Bathurft, before whom the 
action was tried, wav of opinion that .‘'he evidence did not fupport malice 5 
and the defendant obtained a verdift. 

After the argument was concluded, 

Wiljon J. faid, I am now cal’cd upon to give my opinion, but I do not 
think it ought to be binding in a cafe which is cnnfcfleuly new, except as 
Afhby and White may govern it; though I myfeif have a llrong opinion. 
This is in the nature of it an aft ion for misbehaviour by a public oificcr in 
his duty. Now I th:r k tnat it cannot be called a mifbchaViour unlcfs malici- 
oufiy and wilfuh'y done, and that the aftion will not lie for a nrnfltjike in Jaw. 
The cafe of the biiogmaflcr (2) Is in point. In all the cafes put the milbe- 
havicur rnuft be wilful, and by wilful I underhand, contrary to a man’s own 
conviftion. Therefore 1 think from the opening of the counfel this is not a 
wilful refufal of the vote. In Afliby and White 1 do not fee any thing in 
Lord Holt’s opinion, as to its being wilful being a nccefiisry ingredient in the 
uftion : but afterwards in entering the relblution of tlie Lords I find that they 
relied on t that ground. 

In very few inftanccsis an officer arifwerable for what he does to the befl: of 
his judgment, in cafes where heiscompellable to aft. But the aftion lies where 
the officer has an option whether he will aft or not. Bcfidcs, 1 think that 

if 


(1) About 1690. 

fz) This and other cafes Mr. J. Wilfon read from Bullcr’s Ni. Pr?. p. 64. 
It is there faid that an aftion lies againft a miniftcrial officer for wilful mif- 
behaviour, as denying a poll for one who is a candidate for anelefti vc office^ 
fuch as bridgmaller, 
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tenement, Wilfon J. nonfuited the plaintiff becaufe malice 
was not proved : and he obferved, that though Lord Holt 

in 


if an adtion were to be Brought upon every occasion of this kind by every per- 
fon whofe vote was rcfufeJ, it would be fuch an inconvenience as the law 
would not enduie. A returning officer in fuch a cafe would be in a molt 
perilous fituation. This gentleman was put in a Italian where he was bound 
to a<5l j and if he adted to the belt of his judgment it w*ul l be a great lnrd- 
fhip that he Ihuuld be nnfwerable for the conisqucnces, even though l^c ia 
mistaken in a point of la.v. 

It was a vciy material obfervation by Mr. Gibbs, that the words of the 
refolution of the Houle of Lords in A/hby and White followed the words of 

the ftatute of William III. For if that ltatute were declaratory of the com- 

• . 

mon Ijw as It purports to be, and an aftion would not lie at the common law 
for a falfe return, unlefs the return were proved to have been made malu knjVf as 
well as falfc! y, ir. fhould ftem by a parity of leafoning that a perlora whofe 
vote is refufed by a returning officer cannot maintain an suSUon againfl him, 
unlefs the refufat be proved to have been wilful and raaliciuus. And if malice 
were nccefiary before the fta’ute by the common law, and finee by the llatute 
which is declaratory thereof, to fuftain an a&ion Tor a falfe return, which 
includes perhaps the votes of all, it fee ms equally necefi'ary in an action like 
the prefent where the injury complained of is to one only. If, however, on 
looking inr.p the fla*ute it appears to be an amendment of the common law, 
this argument will not hold. 

1 do not mean to fay that in this kind of affion it is neCvffary to prove 
exprtfs malice. It is fufficient if malice may be implied from the condufl' of 
the officer $ as if he had decided contrary io a laii resolution of the Houfc of 
Commons; there I fhoud leave ic to the jury to imply ma ice. liut taking 
all the circumflances of this cafe together, malice can in no fhape he imputed 
to the defendant. The plaintiff may have a right to vote t but tint depends 
upon an intricate quellUm of law', with rcfpc& to buig.<gc rc-nu'es; the right 
itfelf founded on ancient documents, and ufages, and not a&cd upon for 
many years. On the other hand, there are three recent decifions of com- 
mitftees of the Houfe of Commons in fuppcvt of what the defendant hag 
done: thefe to be fure are no^bind'ng ; they may perhaps all he wrong j but 
they would naturally lead a peilbn in the fituation of this defendant to adopt 
the fame opia.on. He ni'ght fairly n.afon thus ; that the ptrfons who com- 
pofed thofe committees were more 1 kely to form a proper opinion upon the 
fubjeft than himftif j and that it was better to follow thofe determinations 
Qjl 3 than 
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lEcsi. in the cafe of /IJhby v. White endeavoured to fhetf fliatth* 

_7 action lay for the ob ft ruction of the right, yet that tit*' 

* 1 * 1 # Houle 

‘TaF*ENPEN _ . . 

and Others. * * 

than to decide from his own judgment on a fuppofed pght which had lain 

dormant for fo many years ; cfpcciaily as all the evidence of that right was 
before the committees when they made their determinations. From thele 
grounds therefore ir cannot be inferred that the defendant has afterf wilfully 
and malicioufly in refuting the plaintiff ’s vote * and unlefs that be fo, he it 
not liable in this aft ion. 

But notwlthftanding the opinion which I hold, I muff. fay that this is a 
new cafe; and 1 confefs that the ftatute of William weighs ftrongly with me. 

If that be confidtred as dccbratoiy of the common l:>w, it is a confirmation 
of the cafe of Afhby and White, if fo, this is an nftion maintainable by the 
common law; other wile one fpecies of this fort of aftian is maintainable by' 
the common law, and the other not ; but there feems to be no reafon fox 
fuch a diftinftion ; and then in that cafe the common law ie<juires jtulkc to 
fupport thca&ion as appears by the ftatute of King VVi.hjam. 

But without determining whether the ftatute be declaratory of the cam- 
mon law or not; if it be not, this cafe refts on that of Alhby and White. 
Now all the debates and Arguments in that cafe go upon the malice* and all 

thofe who have atted on that determination fince have contidered that the re- 

* 

fufil inuft be wilful and malicious in order to fupport the aftion. So far it 
is an authority. It is t.ue that my I.ord Holt did not form his opinion upon 
that ground ; and he has ftated the law differently ; for he fays that, if any 
perfon who has a right to vote be cbltrufted in his right, he may maintain 
an aflion agaiuft the perfon fo obstructing him* Ar.d that opinion has not 
been dire illy contradicted by any perfon. But that refufai was chafed to 
be malicious : and it dres not neccflatily follow, that it' it had not been wil- 
ful and malicious in the party that he would have hoidtn that the aftiouJay , 
however it may be infer red pretty ftiongly. . Be that as it imy, it was nop 
the ground of the decition in that cafe. And in my opinion jt paimot be 
hid, that betaufe an officer is miftaljen in a point of Jaw, this a&ion wiji lie . 
a gain ft him* T hot is indeed the cafe in ctiminal aiiion*, for the>c ignorance 
ef,the law will not cxcufc; but the fame rule does not pc vail in civil c^lca. 

It Jus aUVb-en hid that this is not like a cafe wheie -a burdenfome office 
is thrown opon a man without his confenr, wherein he is compellable to aft -, 
for that here the defendant has chofen to become a member pf a corporation, 
by which he has put himfdf in $ ikuation to become.® returning officer,. and 
therefore that he is bound to undtifUnd the whole lavras far as it relate? to 

his 
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Horuftrof Lortfs* in the juftification of fheilr conduct, fup- 
poled to be^riutn,by the Chief Juftice, put it upon a 
viiffcrent principle, the wilfulnefs of the acl (o). The de- 
dafarion iirtfcit cafe wasr copied* from the precedent in 
Mihuard v. Sargeatit , which came on in this court on a 
writ of error, HU. 26 Geo. 3. for refilling the plaintiff's 
voje for the borough of Hajllngs. There the charge was, 
that the defendant contriving and wrongfully intending 
to injure and prejudice the plaintiff, and to hinder and 
deprive him of his privilege of voting, did not take or 

(j) 2 Lud. 245. 


public fituarion, and is anfwerable for any determination he may make 
contrary to thatlaw. But I much doufbt whether that rule be generally true : 
and -in the prefent indance I am clearly of opinion that the want of malice is 
a full defence. However as no notice is taken of this in my Lord Holi’j 
judgment, if n\y btother Lawrence is ferioufly of opinion that this adtion is 
maintainable without malice proved, I fhall recommend it to the other lids 
*Il> confent to have the queition put upon the record. 

Laurence Seijt. declining to pledge his opinion as to the point requited, 

Ji'ilfon J. then nonfuited the plaintiff: and no new trial was moved fur. 

Lawrence Serjt. faid at the trial, that the declaration was copied word for 
ftord from that in the cafe of Milward ami Sergeant a few terms ago, which 
hood for argument in the King's Bench after a verdidt had been obtained 
againfl a returning officer for refilling a vote. In that cafe Lord Mansfield 
arnd the Court of K. If. refufed to hear any argument unlefs a diflindion 
could be lhcwn between that cafe and the cafe of Afhby a< d White, favirrg 
t-fiat the queition had already been determined by the Houfe of Lords. Upon 
thatbccafion Gairoiv, who was one cf the defendant 1 ; counfd, faid that he 
thought that there was a very material diflin&ion between the two Cafes,, ani 
Out he meant to- argue it on ll# -ground of that di ft i nation j which was that 
thetdeclaraiioh did allege 1 he aft done to have been malicious. But Afh- 
LurftJ. then faid, that the dillinttion was not well founded, for ir wto laid 
fxbe*.**. &ro?igfalty ’ intending to injure,” &c. which was the lame us ii, rr.a * ; 
*:g &X. a i«f: tLt refill c tire plaintiff rciwveied. ' 

Ojj 4 allow 
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allow his vote.” All which allegations Mr. Juftice Wiffin 
Habman in the cafe above alluded to thought were efiential to be 

CgQV'ft 

TAM»ENhrN proved in order to fa [tain the a&io n. 

■and Others, ' 

Ftr Curiviiy Rule difeharged (a). 

■* 


(j) See the cafe of Earnsrdlfion v. S ame, % Lev. 1 14. which was an aflion 
aga'nii the flu-riff of Suu'uiic, charging that the plaintiff maiichufly intending 
to d ; live him of the oftb e of kmght of the* fniie made a double return. U pon 
a trial at bar Twyfden, Rains ford, and \Vylde,Js. held, and fo dircttoJ the jury, 
that if the return were made ma/icwjly they ought to find ftr the plaintiff; 
wVfch they did, and gave him Soo /. And on motion in arreft of judgment 
HaleC.J. being in court, he, Twyfden and Wylde, js. held, that for afmu h as 
the return was laid to be fu'jo et maiitioji el ed intentions to put t’ e plaintiff to 
charge and expcnce. and fo found by tire jury, the a&ian lay. Rainsford J. 
doubted. But notwithftanding this charge of mulce judgment was reverfed 
in Carn. Scacc. (vide 3 Lev. 30.) j and that judgment of reversal afiiimei 
in parliament. ( 1 89. j St. Tr. 431 — 452.) Lord C. ]. Norths 

fir ft reafnn againft the a&ion was (7 St. Tr. 442.) bccaufe the Iheriff, as to. 
the declaring the majoiity is judge, and no a&ion will iie againft a judge 
for what he does judicially, though it fhould be laid falfo malttiofe et 
feienter. This revet fat occafioned the pafling of tht ftatute 7 8 c 8 W. 3. 
c. 7. which gives an aftion againft the returning ofliccr fur all falfe retqrns 
tin, fully made, and for double re turns fr./fely, 'zu't fully y and mahctoujly m^dc. 


Place able on the Demife of Thomas Horn- 
.blower cijainjl Thomas, John, and Samuel 
Read and John Pidducic. 

1I IS vvr.san ej<?£lment, tried before Lawrence], at the 
lull furr.mcr mimes at Woreejler , for one-third part of 
the manor of S/jc/I, &c., upon a demife laid on the 2 d of 

vmm. without : ~V 6 ' 0:1 l * JC tr5nl the fufls appeared to be thefe ; 

ifcccuitu tv>r nv »r- puijs ]r wc j y:r being tenant for life, remainder to las 'fir ft 

]y r. vc yrjis it c ' 

no ' viiencr hum and other fons in t dl, remainder to his daughters as te- 

xxh. c: the jury . < ° 

*h j* 4 b" direct- mints in common in tail. See . (wlio afterwards levied a 

t d [hj, li ift the 

jwftice c.f the cafe) to End on ouftcr of his compai-ion at the tVr.e of rhe fine levied : and coufe-' 
ipiently the Utter uuy maintain r.jeitmeat without malting an a£LiJ c. try. 

fine,) 


Mfor.d.7)', 
"June j^th. 


Onr tenant in 
r."»m r «on it-\\lng 
line <. {' the 
whole anu V- 
jin*' 1 ne v«n'.:. ,»nd 
pro'.*' ; 
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fine,) died, leaving three daughters, Mary , married to iBcu 
%homas Horn b low er ; Ann, ({till living) married to A T z- — — • 

*" rEACIABU 

cholas Pearfall ; and Margaret, who died unmarried before ypmft 
Mrs. Hornblowcr . Alary Hornblowcr under her marriage- ami Others, 
fettlement, having a power to difpofe of her {hare of the 
premifes in queition, executed it in favour of the right 
heirs of her hufband after her own death, with a power of 
revocation. She furvived her hufband, and died on the 
9th of March 1796. The leflbr of the plaintiff claimed 
as heir at law of her hufband, under her appointment. 

After her death N . Pearfall ami A?m his wife levied a fine 
of the whole eflate, as of Eaficr term 1 796, which com- 
menced on the 1 3th of April.* Jt was underflood by the 
plaintiff before the trial that the defendants meant to claim 
under a deed, or will, or both, of Mrs. Hornb!ozver y exe- 
cuted fubfequent to the deed of appointment before men- 
tioned *, in confequence of which the plaintiff’s counfel 
produced evidence by anticipation, winch went decidedly 
to«prove that at the time and long before when the fup- 
pofed infliument or inftruments bore date, Mrs. Horn* 
blower was infane, and confequcntly incapable of revoking 
the former appointment made by her when in her fenfes, 
and making a new difpofition of her property. Where- 
upon the defendants* counfel, faying they were not then 
prepared to meet that cafe, flood upon their title derived 
from the fine operating upon what, they contended, Was an 
adverfe pofleffion by Pear/all and his wife of the whole 
eftate at the time of the fine levied. As to which it ap- 
peared in evidence, that during the life of Mrs. Hornblowcr 
the whole rent of the djate was paid to Pearfall in right of 
his wife, and that he fettled with the other filters for their 
fhares ; excepting once when PiddueJi the tenant in poflef- 
fion paid the rent to Mr. Hornblowcr in Ins lifetime in the 
7 prefaice 



CASES m TRINITY TERM 


SV* 

1801* prefenCc of Pearfall. And that fince the death of Mr$. 

PeaVka n r e Hornblower and till Pearfall ’$ death, which happened 
agmrji afterwards, the latter alone received the whole rent ; and 

Rr.AD r 

Md Othcrsj after his death the defendants (the Rends) received it ; no 
rent having ever been paid to the leffor of the plaintiff : 
and no entry was proved to have been made by the latter. 
That in converfation between his attorney and the defend- 
ant Phlducl’y the tenant in pofleflion, about a fortnight be- 
fore the trial, the latter faid, that he confidered the Reads as 
Lis landlords, to whom fince PcarfalVs death he had paid 
his rent, and that he did not hold under the leffor of the 
plaintiff. And on crofs-examination the attorney faid, that 
he had underflood from his client, the leffor, that the de- 
fendants had faid that they claimed as having an exclufive 
right ; but when this was faid did not appear. For the 
leffor of the plaintiff it was infilled at the trial, that no 
entry was neceflary to avoid the fine, he having been 
tenant in common ‘with Pearfall during his life, and after 
his death with the defendants the Reads. , That he might 
cleft whether the receipt of rent by Pearfall and the'de- 
fendants fhould be an oufler or not ; and if he were not 
oufted, the fine would only operate on the title and intereft 
of the defendants. E contra it was infilled that, as the 
leffor of the plaintiff was never in pofleflion, this cafe was 
diftinguifliable from the common cafe, where feveral te- 
nants in common being in pofleflion, one of them levies a 
fine of the whole. And that here the pofleflion bring ad- 
verfe from the death of Mrs. Hortibhwcr , and no entry 
having been made, the fine was a bar to the plaintiff’s re- 
covery. The jury under the judge’s dirrftion found a 
verdict for the plaintiff; and leave was given to the de- 
fendant to move to enter a nonfuit, if the Court fliould b« 
of opinion that an entry was neceflary to avoid theiinc. 

5 A rule 
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A rule nil! having been obtained for that purpofe in the 
lad term, 

Onflow Scrjt., Dauncey , Wigky> Jervis , and Abbott now 
(hewed caufe, and contended that no entry was neceflary 
in this cafe. It is fettled, that a fine levied of the whole 
eftate by one of feveral tenants in common is no ouller of 
his companions, and in the cafe of joint-tenants operates 
only as a feverance of the joint-tenancy. Ford v. Lord 
Grey (a). So in Smalts v, Dalc\r.) t the entry of one te- 
nant in common (hall be taken generally as an entry for 
his companions as well as himfelf. The fame law holds 
in the cafe of coparceners (r) ;*and in a note from Lord 
Nottingham's MS. to the lalt edition of Co. Lift ., in which 
it is laid, that when one coparcener enters fpecially, 
claiming the whole land and taking the whole profits, (he 
gains her filler’s mojiery by abatement; the note (referring 
to the cafe of Smales v. Dale) fays, €t tf#e contrary is held, 
throne coparcener cannot be elide ifed without actual oifler % 
end sd aim Jhfll not alter the po(Te(Iion. ,> So a perception 
of profits by one tenant in common alone, without ac- 
count, is po ouller of another ; but there mud be an 
a£luai diiieilin llriclly proved. Fair claim v. Shad lei on (dj. 
It is true that in Doc y. Projfer (e) uninterrupted po Hellion by 
one tenant in common without account, and without any 
adverfe claim for 3 6 years, was holden a fufHcient bar to 
his companion ; but there the jury had found an actual 
ouller by preemption from the fa£ts proved, lint he re no 
aCtual puller can be (hewn at the time of the tine levied; 
and, the jury by their verdict have negatived any prefump- 

(a) hMoJ. 44. and ?.Sy (l) Hob. 120. 

(c) Cn. Lift. 24}. b. and vi^ Jhc v. K cr. n Tsrm Reft. 3? 6* 

\d) 5 Burr. 2604. ■ () On'* 217. 
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l8or. tion the kind. Down to the time of Mrs. Hornblower's, 
death, on the 9th of March 1796, Ihe was in pofleffion, 
* E *£*4? r 1 and there was nothing to fliew an advcrfe pofleffion by 
pother Pear fill from that time to the 13 th of April when the fine 

was levied. In order to make a difleifin, it mud not be 
fuch a pofleffion which is at the election of the other party 
to confider fo or not [a\ A fine levied by a tenant for 
years is no bar without a feoffment. But fume aft mull 
be done in all cafes of a privity of pofleffion to change the 
nature of that pofleffion before a fine can operate again ft 
the owner. Hunt v. Brown (/>), and Earl Pomfrct v. Lord 
Windfor (4 

Gibbs, and Williams Scrjt., in fupporl of the rule, in- 

fifted that there was evidence that the pofleffion of Pcnrfall 

was advcrfe to the leflbr of the plaintiff at the time of the 

fine levied. He was in pofleffion of the whole rent with- 
« 

out account, and this has continued down to the prefent 
time. Then if this be not evidence of ouflcr, it wilT be 
difficult to fay what is fo, or where to draw the*line. 
The leflbr of the plaintiff himfclf confidcred the pof- 
feffion as adverfe. lie treated the defendant’s claim as 
being derived under an inftiument executed by Mrs. 
Hornblower before her death, And therefore whether that 
were valid or nor, at lead it (hews that the pofleffion was 
adverfe at the time of levying the fine. [Lawrence J. 
obferved, that the defendants gave no fuch inftrument in 
evidence.] The inftrument was aflumed to exife, and 
evidence given to invalidate it. The attorney of the Jelfor 
of the plaintiff fwore, that his client knew from the de- 
fendants that the whole was chimed > and admitting this 

(a) Co . LL‘t. 330. b. (n. 1.} (£, Calk. 34'-. (c) zVef. &c. 

converfatio n 
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conversation to have been after the fine levied, {till it fcrves 
to explain in what right the defendants then held the poflef- 
fion. All the cafes where poficflion by one tenant in com- 
mon has been holden to extend to the reft have been 
where all had once been in pofll (lion \ but here the leflor was 
a firanger to the eftate, claiming as a purchafer under the 
deed of appointment, and there never has been any acknow- 
ledgment cr his title by thofe in the aflual pofiefiiou of the 

eftate or of the rents* In the cafe ol r.di claim v. Slavic- 

% 

ten (<?) both* parties had been in [foflefiion of the rents and 
profits ; and what was very material, on the death of one of 
the tenants in common, his fen was admitted tenant on 
the court rolls. But the c.efe ebiLv v. Prcjfer (/>) (hews 
ftrongly, that though one come in by a rightful pofiefiiou* 
yet if lie afterwards hold adversely, he (hall bar his com- 
panion by length of pofieinor?. Now the fine operates as 
much here after five years as the longer pofll Cion in that 
cafe operated in bar of the ojeolmcnt under the fiatute cf 
limitations. Lord MansdrU there confidcred, that a de- 
nial of title, together with a rcfulVi to account, would be 
fufficicnt evidence of an o after by cue tenant in common 
of another. And they cited 14 Vin. Aor . 512, pi. 5. in 
margine. Co. Liu . 243. b. 373. b . to fhew, that an entry 
by one claiming the whole is an oufter of his companion. 
And Story v. Lord IVindfor (r) to fhew, that a fine and 
non-claim for five years will bar a co-tenant in comnjon. 

Lord Kenyon C. J. No perfon is lefs difpofed than I 
am to accommodate the law to the particular convenience 
of thecafe: but I am always glad when 1 find the ftridl 
law and the juftice of tire cafe going hand in hand togo 
ther. The whole of this defence is founded in a moft 

(a) 5 Burr. 2604. (£) Ctw/. 217, (V) r Aik. C3?,2. 
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Unrighteous and fraudulent proceeding ; and in Wdef 
give effefl to it, the legal operation of the fini is infrfted 
upon ; and it is afleed, if this were not an adverfe poffef* 
fion by Pearfall at the time of the fine levied, where the 
line is to be drawn ? I have no hefitation in faying where 
the line of adverfe pofieflion begins and where it ends. 
Prima facie the polTefiion of one tenant in common is 
that of another : every cafe and diflum in the books is 
to that effect. But you may (hew that one of them has 
been in pofleftion and received the rents and profits to 
his own foie ufe, witliout account to the other, and that 
the other has acquiefced in this for fuch a length of time 
as may induce a jury under all the circumftances to pre- 
fume an actual oufter of his companion. And there the 
line of preemption ends. In the cafe of Doe v. Proffer 
Lord Man 'field rightly faid, that it was not neceflary 
to (hew aflual force in order to prove an oufter, as by 
turning a man out by the (boulders; but, as was alfo 
obferved by Mr. Juft ice Af>on> it may^be inferred from 
circumftances, which circumftances .are matter of evidence 
to be left to a jury. There there was an undifturbed 
and exclufive pofleftion by one tenant in common for 40 
years, which the Court properly held to be fufficient 
evidence of an oufter to leave to the jury. But no judge 
could think himfelf warranted in direfling a jury to make 
fuclf'a prefumption in this cafe in order to v/ork the 
groffeft injuftice, and in aid of a fraud. What is the 
cafe here? During Mrs. ILmbhw/s life Pearfall held 
as tenant In common with her ; he received all the rent, 
but he accounted for her proportion. She died in rhe 
month of March 1796; the defendants or Pearfall hav- 
ing, as is fuppofed, procured from her at a time when 
the jury have found her to be infane, an instrument 

conveying 
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conveying this property to them. Then in EaJIer term 1801* 

following, for the purpofe of fecuring the pofleflion of this p / A ^ JlABLJ6 

ilbgotten property, the fine is levied. But Pearfafl had tgohji 

then done no a£f which manifefted that he held the pofief- and pthm. 

Con of the whole adverfely. The levying of the fine of the 

whole was no oufter of his companion. About a month in~ 

tervened between the death of Mrs. Homblower and thelevy- 

ing of the fine. What notice was there to the kflor of the 

plaintiff at that time that Pearfall held adverfelv, fo that pe 

fliall be taken to have acquiefcehl in his title. All the cafes 

mentiqned go upon the ground of acquiefcence in art 

advtrfe holding in order to prefume an oufter. In Fair- 

claim v. Shackleton there had been a perception of the rent 

by one tenant in common alone for 26 years; but the 

title of the other being admitted, no oufur was prefumeth 

Without an oufter be found by the jury the pofleflion of 

one tenant in common mu ft be taken to be the pofleflion 

of all. I do admit that upon the principle of the cafe of 

Lqfle v. Holfordin ) the jury may from circumflances pre- 

fume an oufter, and where the fact is fo found the legal 

confequences would enfue. But no judge would ad vife 

a jury to make the preemption in this cafe. Then un- 

kfs the holding were adverfe, there was no occafion for 

an entry to avoid the fine. Suppofe a tenant for years 

levied a fine, no entry by the landlord would be neceflary 

in order to enable him to maintain an cje£lment*at the 

<md of the term. In Tnylcr d. Atkins v. Horde (/'), Lord 

Matisjieldfa id, that in order to advance juftice he would 

enable* the real owner in fuch a cafe to .confide* himfelf 

kept, out by .wrong or not, at his el eel ion. So a tenant 

in common may rdy on the pofleflion of his co-tenant as 

(«) Bull. M. Pti, no. {/>) 1 Bitrr. xn— 

his 
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1801. his own, unlefs there be an actual oufter in fafl, or till 
jury find it from circumftances. But nothing of thak 
againj} L * fort is here found \ and therefore we may confider the 
and Others* levying of the fine as rightfully and legally done, and 

intended to operate only on that fhare of the premifes to 
which the defendants were lawfully entitled. 

Grose J. The queflion is, Whether there were an 
adverfe poflWTion in Pear fall at the time of levying the 
fine ? Now to hold that Would be to give effeA to a 
fcandalous fraud ; therefore I will not prefume it, Nor- 
thing appears to fliew that he had then fet up an adverfe 
claim to the whole : nor *will I prefume that he had^ 
fince he mud have known that any a£t done by Mr6‘; 
Hornblower in a (Lite of infinity was a nullity, under 
which no title cnuld be derived. So that there is no 
ground for faying that his poffttfiou was adverfe at that 
time, and the juryby their verdift have negatived it. 

Lawrence J. Whether the defendants claimed u«dcr 
a deed or will of Mrs. Hornblower did not appear at the 
trial*, but the plaintiff not knowing which it was, or at 
what time the fuppofed inftrument was executed, faid he 
fliould give evidence to (hew that for along period, which 
at all events covered the time within which either could 
probably have been executed, (lie was infane. But the 
fine was put in, which the defendant infifted was at any 
rale a bar to the a&ion, as no entry had been made* 
That point I referved for the opinion of the Court. * Then 
the plaintiff produced his evidence of the infanity, which 
was proved mod fatisfaelorily : to which the defendants 
faid, that not being aware of fuch a cafe intended to be 
made, they were not then prepared to anfwerit, but 

would 
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would rely for th<* prcfent upon the operation of the fine : 
but neither the contents of any will or deed were read or 
offered in evidence. I confidercd this # as diftinguifhable 
from the common cafe, becaufe the poffeflion of one 
tenant in common was the poffeflion of another, as the 
receipt of rent by one is a fufficient receipt by the other 
to prevent his being barred by the flatute of limitations. 
This was holden in the cafe of C:p finger v. Keating on a 
writ of error from Ireland , M. 2z G. 3. in a cafe whefo 
one of two brothers profdfing the popifli religion entered 
on the Meath of lm elder brother upon lands of which 
they were tenants in common, in confequcnce of the 
gavelling act, diie&ing that the lands of perfons of that 
perfuafion (hall defeend to all tlie males according to the 
cuftom of gavelkind, and held then, for feveral years until 
his death j and the Court determined that the fon of the 
elder brother was not barred by the Aatute of limitations, 
as the uncle was tenant in common with him under that 
a£Vf no a£tual oufter being found. There was no act 
prov&l in this cafe to have been done by Pearfall at the 
time of the fine levied to ouft his co-tenant, or to manifeft 
that he held adverfely to him. 

Le Blanc J. The queftion is, whether any act had 
been done previous to the levying of the fine, to fhew 
that at the time of the fine levied the party in poffeflion 
claimed adverfely to the leflor of the plaintiff, or any cu> 
cumftances had happened from whence the jury might 
prefume an oufter of his co-tenant ? The determination 
of this xafe in favour of the leffor of the plaintiff will not 
brC&k in upon any of the cafes, where it has been holden 
that length of time or receipt of rents by one tenant in 
common, in excluiion of another, may let in the prefump- 
Vol. I. R r tion 
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<ion by the jury of an aftual ottfte* of hit companion. 
Iirnmt The lcffor of the plaintiff was not entitled: to any rent till 
' after the death ofiMary Hto'ffM*ufer J he claiming under 
m* od#» ta appointment tp take pja<pe. after her death, \<* t|* 

tiroep f h^r sjeath (be waa.eniirled, and rherp is np pretenfce 
fay that (he was oufted by PearfyU- , She died, on this 
9 th fa h now appears) of March) and the fine was .levied 
qn.the%13th.of Then in order to (bewan advert 

pofiefiion within that perjod,. it muff either appear that 
JpVi?^&//,entered on her death claiming the whole* pr that 
he did fopie aft to (hew that he claimed adverfpiy. Bqt 
there is t>o evidence pf.auy aft dope for this purpofe, and 
the only evidence of any atlverfe, claim is vrhat was fa id 
by Qdmberbptch) the plainti{F *s attorney, on his crofs-exa- 
urination, that in a conversion with his clktm jppg fub- 
fequent to the levying of the fin e^ the tetter tgjd Jrim that 
. h£ itfitk^riood tbgt the defetufatxtsxLrinied the^holc 5 ,bul 
this i&nq evidence that they claimed adv.erfcjyjtt thejjime 
of the fine, levied. Therefore the cuf^ris, np .more tiian 
■ this? . that one tenant in common, without pulling his 
companion or fetting np any adverfe claim* levies, a fine pf 
the whole in 1796, and afterwards receives. all the rent. 
Primi facie the receipt of rent by one tenant in common 
fhalj.be taken to be for all, and according fo the right \ 
aind it ttefts upon, him to (hew that it was received for jhiin? 
(elf. pnjy, Of this there is no evidence. The kyying a 
fine of the* whole by one ha? been fettled to be in itfelf no 
oufter.of the other: and nothing appears to (hew that at thq 
time it was Iptjejd .Ftarfajr claimed adverfdy.;o.the leflor, 
hpefore there was no evuience'to leave to the jurj from 
whence t$ prefuroe an,adtual.oofter at the tic^e of the fine 
levied. 

•Rule abfolutc for entering a Nonfuit, 
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^HIS wa$ att 'iSlioti for goods fold arid* detivetdS? afiA 
^ ‘foV’ money Had and received*, fried at thii latt affiief 
for Hcrjhdm Before ffbathj, TKi plaintiff *i "demand ' waft 
for fotagfc flipplied by him St different times to the Hbtojfc 
Jhtre Ferlcibie Cavalry at Brighton from the 15 th of O&obeY 
to May iSao ; and the only quefliori wa$, Whetbe& 
the defendant were liable fof it? Reed the quarter-ffiaftefbfc 
the troop laid; that he Was appointed by the defendant to b6 
Clerk of the troop at the falary of 10/. a-year. He proved 
the amount of the oats delivered by the plaintiff to the ufe 
ofkh$ troop, and that the oats were delivered according 
to the Orders of the defendant as commanding officer of 
the trok>p> the fame having been purchafed by the witnefs 
by the ekprefs direction of the defendant; That Hunt 
Was the paymafter of the ttodp for the laft two years and 
a half; and that he the witneft had paid the plaintiff fe- 
tetal fumS' by bills on the paymafter. The plaintiff re- 
ceived orders to draw bills oil Hunt , arid was paid at 
different times by hinu The plain 1 iff and others who 
fupplied the trOop Were to-be paid monthly, but Hunt had 
hot ’paid at all fince Oftober 1799. The drafts were of 
this fort : ** 27th January 1 800; Two months aftet date 
pay John Rice or order 31 6U value in oats by Aiexhriiiir 
Reed; ” addreffed to W* Huht Efq’. and accepted by him. 
Ini the Tatter ehd of October i 799 the defendant was re- 
cruiting at Bafingjtoke, and came to i>tif ihe ttfi 

of November following. *The defendaiTtVas' for Brighton 
for three or four weeks, and was 'detached Vo Arundel in 
the December of the fame year. About 24th January x\\t 
defendant returned, and ftacid at Bh'ghttn till his regiment 
R t ft 
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The captain of d 
troop for which 
forage is furnish- 
ed by the order! 
of a clerk ap- 
poinred bv fucH 
captain U noc 
liab'e in an ac- 
tion for money 
had and received 
foi fuch forage, 
though present 
wi h the tr< op at 
the time ; it not 
appearing that 
he had received 
any money for 
this purpofe fiom 
the paymafter, 
to whom it it 
iHued by Go- 
vernment, and 
upon whom the 
captain is entitled 
to draw for a 
certain fum re- 
gulated by the 
returns of the 
preceding month. 


was 
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was difbanded. Hunt was appointed paymatter in 1797 
by the commander in chief. lie had been flack in hi» 
payments for foma time, and at lad abfeonded ; which was 
the occasion of the prefent fait. The witnefshad received 
orders from the defendant to draw bills on the pay matter 
and on his agent too, which were paid. Evidence was 
alfo given of bills drawn by the defendant on the pay- 
matter in favour of various perfons who had furnifhed 
articles for the troop. Ay. Brighton the clerk drew bills as 
ufual for defendant, and received money for along time af- 
ter the new regulation (in July 1797 as to the appointment 
of the pay matters) boih f from defendant and from the 
paymatter. The clerk applied twice by letter to the de- 
fendant at Arundel and Brighton for money for the ufe of 
the troop. He alfo proved, that Hunt the paymatter was 
indebted to the defendant in 400/., and the regiment was 
indebted to Hun tin 700/. That Hunt's credit was fo bad 
that no perfon would have trutted him for 20 L Before 
the new regulation the colonel appointed the paymatter, 
and the officers were liable for his deficiencies. By the 
new regulations the commander in chief appoints the 
paymatter, and the field officers aud captains arc no longer 
icfponfible. However the fame pra&ice continued after 
as exitted before this regulation, namely, that the captains 
of each troop drew on the pay matter bills for the pay, 
i'orage, and quarters of the troop. The two fureties for 
the paymatter Hunt were Colonel Dacre and. Colonel 
Everitt. For the defendant it was proved, that on the 
8th Oclober the defendant was recruiting at BaJtngJuke, 
and remained there till the 3d of November following. 
He was at Brighton on the 10th of November and on the 
24th of the fame month. That from ift of December to the 
jpth of January he was with a detachment at ArunM * 

He 
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He was there likewife on the 28th of January , and ftaid i8o,j. 

frill the 2d of February , and then had leave of abfence. He 

was at Brighton on the i ft of March . That on the 20th egutrft 

* ' Chut** 

of February Hunt abfconded. That the lieutenant next 

in command, in the abfence of the captain of the troop, 
figns the accounts and payments, and the pay lift, con- 
taining the extra food to the horfes. On that return the 
payrnafter iflues the money. The pay Hit is the voucher 
of the lad itlue. There was a committee of pay mailers, 
whereof the defendant was ou*e, after the ubfcondiug of 
Hunt who regulated the accounts. The counfel for the 
plaintiff, admitting that there was no exprefs undertaking 
for the payment, contended that he was entitled to recover 
on the count for money had and received *, relying on the 
(late of the paymaficr’s accounts as proved by Reed . The 
learned Judge direfted the jury to find a verdict for the 
defendant, but they found a verdict for the plaintiff to the 
extent of his demand. Arid a rule nil! having been ob- 
tained for a new trial, 

Adam and Marryat (hewed caufe, and contended that 
this cafe differed from Myrtle v. Be amor [a), which was an 
aftion of the fame kind ; for there the defendant the cap- 
tain of the troop, for which the goods were furnifhed, was 
abfent from his troop the whole time on duty in another 
quarter, and another officer exercifed the command and 
gave the orders for the fupply. Whereas here the defend- 
ant was prefent in command from time to time, and 
a&ualjy gave the orders to the clerk of the troop whom 
he ’Rad appointed, and whofe duty it was to provide die 
.neceffary forage. [Lord Kenyon obferved, that the plaintiff 
had taken damages for his whole demand, including ar- 


(a) Ante, 135. 
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tjlclf •iuTjBi^e^w^iic the d^ndjglWf ifcfapt. ftuftH? 
ccrunfel offered to dcduft fo much as the particular anfclfft 
amoumed tcKj They then renewed the fame arguments 
as were before urgec) in the cafe referred to, in order to lhe w 
that theuaptain or Commanding officer of the ^oop was 
thp perfort liable to anfwer fuch demands : and they added* 
{hat the pay mailer was no more than the banker to each 
captain for the appropriated fa m for which each wasen* 
titled to draw upon him after it was ifftied by govern-* 
tnent. 

Shepherd Serjt. and Harnfon contra were popped by 
the Court. 

Juord KrNYou C. J. To be fure this cafe is different in 
the refpeft mentioned from the cafe referred to. But $ 
cannot conceive how the captain of a tropp pan he perform 
ally refponfible for, the forage furnifhed to the troop, whe. 
ther he have received any money for that purpofe or not. 
It is admitted that the goods were not furnifhed uporpISis 
crprefs undertaking. The^ were ordered by the clerk, 
who receives bi$ orders from whatever officer happens to 
be in the command at the time. But it is notorious to all 
parties that h p dots not contrail as an individual, but on 
the behalf of gpvernmept. And government it appears 
provides mewy for this very purpofe, which is iffued 

. . '• ■ t ■ ■ - ■ * i t / ■ .' . 

from time tp tirpe to the paymafter of the' regiment. 
The parties who furnjfli the goods know that the money 
is not to cpme opt of the pocket of the captain of. the 
troop. Then the paymafter not having paid thi$ mo'ney 
qver to the defendant, how can we fay that the money 
lias been had and received by him to the plain tiff’s ufe, 
n ? money whatever has been received by the dc- 
3 ifendant. 
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(a) T her was mother otfe of ▼ £*w«, dct«p)4nc4 *t the fan* 
time, wh ch was an a£lur hr >>£ht by the fame plaintiff again 11 the coiprifl 
of the fame re 'imrnt tor t r-»ge furmlhed to his own particular troop The 
&vi<feftce wah in general the fame as In the other cafe But fete it appeared 
that though the thfendwt had not drawn uf on the paymafter of the rigmunt 
far the jiar^iculir ft m in demand, and (b he coaid not. be f>ud to havf received 
that lum to the p aintifi s ule , jet tl ^defendant be i g indebted to tlif pay* 
matter on the bai pte f his own private a^coun with 1 im to the amount of 
two thirds of the plaintiff * demand, ind be ng a fo furctj for the pay mailer 
to Government, and the paymaster hav'flt abkondtd ii a Hate of mf Ivency, 
th* Court rtful d to fet afide a verdift rec'ncred b) the plan ti# fj>r tt t 
amount of h a debt, aw tlx. defendant wa c 1 able in fome lhape or other far 
the i ay matter s urtau t, and juttifc had upon the wnolu been done by the 

■i 

vcrulfil. 


The King agawjf John Gilbert. 


W Jtit/Jtf, 

June 17th. 


N imTrftment cli irged tint the defendant on, &c. indiflment for 
^ at, &c. did engrofa and get into Ins hands by buying 
of and from divers perfons unknown a great quantity of ^id'biV with- 
jijh % getfe % and duih, to the intent to fell the fame again ; fp'citying^ 
to the evil t^imple, Sec, and figainft the peace, ?:c. , and «^h* 
being removed by certiorari into this court, the defendant 
demurred generally , and olyc&ed, ampngft other mattery 
that no quantity was fpecified of the feveral #article$ 
charged to be engrofled, 

Jt*ood "(being called ujion to fupport the indi&ment) 
referred to R. v. 4 racj % 6 Mod . 52. wher$ it was faid by 

O } f ^ 1 Ml 4 

Powell^. that an indictment for engroflin^ magnam quan- 
titatem frumenti was holden good \ and this L reco^nued 
i. iHH.ii 80 . /. 22 . $td 

R r 4 Ptr 
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The objedb of a 
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i »r any breach 
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occupation. 
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Per Curiam., There are many authorities (a) to (hew 
that this form of indi&ment is bad : it includes feveral 
things, as fifla, geefe, and ducks, without afeertaining the 
quantity of each. c 

Gurney in fupport of the demurrer. 

Judgment for the Defendant. 


(0) Cro . Car. 381. Ar.tm* an indiftmrnt for cngrofTmg magnam cu.in- 
titatem It ram inis et feeni was quaihpd, for not mentioning how many loads* 
of each. So for felling diva-fas quantitates of beer. R.v. Clbbi , 1 Stru. 
4.97. and vide z Haivk. ch . 25. /. 74. 


The King againft Munday and Others. 

J OHN MUNDAY and feveral others named 
appealed to the quarter feflions of the county of EJfex 
againft a rate made for the relief of the poor of the parifli 
of Feljlcd in that County. The Seffions confirmed the 
rate, fubjeft to the opinion of this Court on the foL 
lowing cafe : 

Richard Lord Rich having founded a corporation in the 
parifli of FAjled in the county of EJfex for the relief of the 
poor there, called chaplains , parochians , and wardens cf 
Feljlcdy and having endowed them with certain lands for 
that purpofe, and for the fupport of a fchool therein, by 
indenture dated die 27th of September, 7th of Elizabeth, 
granted to the corporation and their fucceffors a mefluage 
called Colliers , fituate in Feljlcd , and twenty acres of land, 
with a wood of four acres in the faid parifli ; and likewife 
the re&ory of Braintree in the faid county $ for certain 
ufes to be declared by the faid Lord Rich in a certain in- 
denture. Lord Rich accordingly by indenture dated the 

28th 
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aBth of 'Decembtr in the fame year, reciting the’ former 
deed, and that he had appointed for ever the faid meffuage 
for an alms-houfe, for the only relief, dwelling, habita- 
tion, and lodging of five poor, old, weak, impotent, or 
lame perfons, as well men as women, and alfo for one 
grave woman to attend them, each to be nominated and 
placed from time to time by him and his heirs, and there 
to remain during their natural lives, to the intent that they, 
the faid five poor alms-iolks for the time being fhould daily 
come to church, &c. ; ordained and declared, that there 
fhould be and continue from time to time in the faid 
mefluage five fuch poor men and women, &c. and one 
grave woman to attend them, and to prepare their meat 
and drink, &c. ; which faid fix perfons fhould have freely 
during their lives their dwelling-chambers and lodging in 
the faid alms-houfe, with fuch relief, profit, and necef- 
faries, and in manner and form as fhould be therein de- 
clared. It was further declared, that Lord Rich and his 
heirs fhould be perpetual patrons of the foundation. Aud 
that ^if any of the fix perfons fhould die or be juflly re- 
moved, then Lord Rich and his heirs fhould appoint and 
place one other man or woman of the fort aforefaid in 
their place, in manner and form as the perfons fo dead or 
removed had pofleffed or enjoyed : and in default of fuch 
appointment by Lord Rich or his heirs, the chaplain and 
churchwardens of Feljlcd for the time being fhould appoint 
for that turn only. It then gave the patron, upon report 
of the chaplain or churchwardens, a power of removal in 
certain cafes of mifbehaviour, or in cafe of wilful wafting 
of tRe property, or conveying it away, or upon marriage, 
or keeping any children in the faid houfe. And further 
it was declared, that the faid five poor alms-folk and wo- 
man attendant fhould po fiefs, enjoy, and ufe from time to 
6 time 
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time for ew/fey the foflfer^ee '^d jtermiffibn tiLth* fold 

diapl^^p^rbt^Kib's, &e. fikh feveral lodgings rnthe fkni 

rftmsf-hoiire frcdly and qtrietlyas to every of themfrdrft 
* , 

time to time writ appoitited^by the patron, &c; ; and alfb 
ftiotild pofl’efS; 'life, ami' enjoy all together, by the faid 
peVmifliari, the hall, kitchen, buttery, cellars, b »rns, See. 
and all profits and commodities to the Laid alms-houfe 
befringing. And that the faid chaplain, parochians, &c. 
fliould from time to time perhiit the faid five poor folk, 
&c. to have, hold, ufe, r poffefs, and enjoy their feveral 
dwellings, and the faid hall, kitchen, & c. and all other 
the faid profits, and alfo further to have, occupy, and ufe 
the faid two crofts, paflures, tythe hay, and the faid wood 
fpecified in the faid deed of the faid 27th September , 7th 
of Elizabeth , with fuch kine and cattle, with the increafe 
of the fame, as the faid five poor alms-folk, &c. for the 
time being fhould bring up upon the fame, in manner find 
form 'as Lord Rich (hould order; and alfo (houUl permit 
the faid five, &c. for their fuel, to be; fpent in the fold 
alms-lioufe for their relief, as well to bake, &c. 4 and 
to prepare meat, See . and other neccfiaries convenient for 
their relief ; to take, cut down, and carry away to the faid 
alms-houfe for the caufes aforefaid, to their ufe and profit 
yearly,' one rood of the faid wood called Enfield's IVcod^ 
to be fpent only on the faid alms-houfe; and alfo to c Idp*, 
cropland (hred the trees growing in or upon the premfleV, 
without ftllirtg any oaks, allies, &c. or other trees above 
the grbwth of 25 years,, except they be rotten, without 
hindrance,’ let, oi^mferrriptibn of the faid chaplain, paro- 
chian&jc ulfo ordaiacd* -that theifaid: fivte 

poor fo)k ,far the timOj being » (or fnrthwir) default*, the faid 
^hap) Wi patQthi an &c* outtrf theit>wdod) flwuid yearly 

{etx& aqA pfcsfttvc the faid coed 



W OT: GEO &<JE III* $tf 

»nd carried away, at the£r qvn proper <ofts and charges i$ot; 
Lord Rich alfo gave to the faid five poor fojlts and woman 
fix good kine, to be ufed and employed to and for their *t*i*ft 
relief (out of which the (lock was to be'kept up for ever,) 
fey the advice of the chaplain and wardens,, and of the 
farmer of the manor of peljled for the time being. And 
he dire&ed that the faid poor folk Ihou’d yearly fell one 
cow of the faid kine to their only ufe, profit, and commo- 
dity, to be employed to their better and further relief; and 
alfo yearly bring up one cow-calf for th# increafe of their 

faid flock: and further, that the faid poor alm»»houfe 

» 

folks, See. (hould be ordered and governed in all things 
by the advice and confent of Lord Rich and his heirs, (or 
in their default by the chaplain and wardens, &c.) not 
repugnant to any article, Ac. in thefe prefents. And if 
any of the faid poor folks or woman would not be ordered 
*nd governed in form aforefaid, they (hould be removed 
and put out from his or her room and place, lodging and 
living, Ac. as if the party fo refufing were dead* But 
their federal payments of money to them they were to ufe 
and difpofe of at their own pleafure without control. 

The appellants, being fuch poor, old, weak, impotent, 
and lame perfons, were regularly appointed to the faid 
charity, purfuant to the faid deed of the 28th of December 
1565. The rate in queftion, dated 16th December 1800, 
was as follows : 

Mcfirs .Mtwday, L$iv> Drake wood, Hicks, Beczc % and Thorp, 

The Alms-houfO Xota] Rental ^ £. /• <*■ 

Land*. y £‘*5 ° ° ■> * S 

the time of the rat® being made they were ini the oc- 
cupation of the faid mefFuage called Colliers, and the faid 
twenty acres Of land and four acres of wood ground in 
ftlfiti, conveyed by thc deed at the 27th of September, 

7th 
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7th of Elizabeth > and paid -a labourer for making hay and 
Cutting their wood, and difpofed bf both to their own 
ufe. They alfo kept fL< upon the fame lands, 

weaned a calf, a r.d fold a cow every year, according to 
the directions in the faid deed of the 28th of December ; 
and of the other calves and of the milk they difpofed at 
their own pleafurel At the time at which the appellants 
were appointed they were not parifhioners of Feljled. 
The premifes are of the annual value at which they are 
rated, and were never raced before. The vifitor of the 
faid alms-houfe has frequently granted additional relief to 
the faid appellants. 


Pooley and Bofanquety in fupport of the rate, contended 
that the alms-houfe and land?, being themfclves rateable 
property, were liable by the exprefs provifion of the flat. 
43 1 Eliz. c . 2 .fi 1. to be rated in the hands of the occupiers , 
if any fuch there were *, provided it could be (hewn, ac- 
cording to the condruftion which had been put upon 

that ftatute, that the perfons rated were! in the benefiuai 

* 

occupation of the property on their own account. Lord 
Holt faid (a) that “ hofpital lands were chargeable to the 
poor as well as others ; for no man by appropriating his 
lands to an hofpital could exempt them from taxes to 
which they were fubjeft before, and thereby throw a 
greater burthen on his neighbours/’ In R . v, St. Luhe's 
Hofpital {b) there was no doubt made but that the pr6« 
perty itfelf was rateable, provided an occupier , in the fe rife 
before described, could be found. But Lord Mansfield 
(hewed, ift, That the truftecs could not be cbnlidered as 
fuch, becaufe they had no beneficial intereft in if, and 
were mere inftruments of conveyance. Nor, 2illy, the 

' v <0 Salk. 527. 1 Burn jo 53. I Bhc. 249. S. C. 

fervants 
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ftrvants attending the hofpital, they not living feparatt 
and dtJlinEl apartments argued to their ufe, as in the cafe 
oi Chelfea Hofpital [a) y and other charitable foundations. 
Nor, 3dly, the unhappy objects of the charity. The 
fame determination was made in . the cafe of St. Bartholo- 
mew's Hofpital (b). And again, in R. v. Waldo (c), the 
defendant, who had placed ten poor children in a houfe 
belonging to him, and employed a woman there as a fer- 
vant to fupetintend and inftruft them, was holden rrot 
rateable in refpeft of fuch property, inafmuch as he made 
no profit of the building, but applied it folcly to charit- 
able purpofes. All thefe cafes went upon one or other of 
thefe principles, either that the parties rated were not the 
occupiers of the property, which is neceflary within the 
Jetter of the ftatute of Elizabeth to make them rateable ; 
or they were not the beneficial occupiers, and were there- 
fore not within the fpirit of the law : for where no profit 
is derived from the occupation, it is the fame as if there 
#!as no occupies. Other cafes have been decided on the 
fam*e principles. The Mailer and Fellows of Catherine 
Hally Cambridge ( d)y were holden rateable for buildings 
occupied by the fervants of the college for their, benefit, 
although that is in truth a charitable foundation. So the 
lefiee of a private building appropriated to be ufed as a 
chapel (*•), making a profit of it in that fhape, was 
deemed rateable in refpeft of fuch profitable ufe. *Jn like 
manner, a royal park, though not rateable while in the 
poffefiipn of the crown, yet becomes fo in the hands of 
ranger (/), by whom it is made profitable. But 

(xj) Videf.j 7 *v. K'ival'pacc, ?- Buir. *059. (l>) 4 Burr. 2435. 

(0 Cald. 3 c;S. (</) Cir.vp. 79. (r) Rcbfcn v. Uyde 9 Cald . 31?. 

(Ji bird Bute v. (ft indue .j,W another t z Yam Ref. 3 
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1.8a r. ftafcle's rented by the colonel of a fegirtient For thdfr uf& 
^ K arc n °l liable 10 t>e fated (a)> ‘ becaufe there are no bentf^ 

a$amfl ficial occupiers. Jn R* v. Hurdis (£), however, a mailer 

andOthet*. gunner having the exclufive occupation (of all but one 
room) of a battery-houfe, though removable at the plea* 
fure of the crown, and fo far a ftronger cafe than this* 
wag deemed liable to be rated in refpett of fuch exclufive 
occupation. And AJhhnrjl J. there faid, that if any officer 
of an hofpital hold any part of the hofpital lands for hit 
own convenience he becomes rateable in refpett theieof. 
In j R. v. Sufannah Field (c), though the defendant was 
found by the Scffions to be the occupier, yet that was 
merely as a conclufion of law, which they meant to fuh- 
mit to the judgment of the Court upon the fadts ftated : 
and there it appeared that (he wa^ merely employed as (t 
fervant by the Philanthropic Society to fuperintend the 
education of the children there ; that (he had no diftinft 
apartments befides her bed-room, and was not allowed to 
have any perfon theie with her \ that (he was removeaBk 
at the pleafure of her employers, and in (ho**t had no 
beneficial occupation in her own right, but merely as a 
fervant. But in R < v. Catt ( d ), where it was (hewn that 
a fchoolmafter, who had a fimilar employment Under a 
charitable truft, had the exclufive poffeffion of a houfe 
where he and his family refided, and the ufe of a garden, 
the C6urt had no doubt but that he was liable to be rated 
for them. Now here there is an a&ual occupation of 
the property rated by the objects of the charity for their 
own benefit. They pay the labourer whom they employ* 
and they difpofe of the produce' to the beft advantage 


for 


(a) 1 Ttrm Hep. 372. 
(c) 5 % irm Ftp* $7. 


(J) 3 *ttrm Ftp. 497. 
[d) 6 Term Ftp, 332 * 
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fyr , „ Thoy manage the ^rop^rtjr.^Uhitt the 

limits, of thf trufl repofed in them, in the fajs^e. manner 
as jv tenant .does under,, the term of his Icafe* If the 
property were leafed to a tenant under the fame terms, 
referving to themfelves the rent, there could l>e no 
dpubt but that fuch tenant would be liable to be rated : 
then the equitable owners mult be equally liable if they 
occupy it themfelves in (lead of receiving the rent. This 
cafe is ftronger in fupport of the rate than R . v. Hurdu , 
before mentioned ; for thefe perTons are not mere tenants 
at will$%they cannot be turned out without fome mifeon- 
du£t or breach of the rules preferibed to them. Each has 
an. exclufive right to his own iep.irate lodging-jroom, and 
the reft they hold as tenants in common. There is no 
more rcafon in law for exempting them from being rated 
than the mailers and fellows of colleges, which are cha- 
ritable inilitutions. It might as well be contended that 
if any individual held an eftate by the gift of another 
fro/n motives of # charity, he would not be liable to be 
rated for it. No exception of this fort is introduced into 
the ftat. 43 Eliz . : and where the leg! flat urc intended to 
exempt this fpecies of property they have done fo in 
terms, as iu the land-tax ads in certain cafes. 
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Trower and IVingfield contra fa id, that this was the 
full inftance of an attempt to rate the objeds themfelves 
of a charity \ and though the exprefs point had never been 
judicially decided, yet in all the cafes which had occurred 
of hofpitals and other charitable inftitutions, it had been 
affumedi as an incontrovertible pofition that the, poor per- 
foiis themfelves for whofe benefit the property was appro- 
priated were nc^ liable: tpbe rated. The non-exiftence 
therefore ofjfudf jaXpecies^of rating furnUhes.a Arpng ar- 
gument 
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gument againfl the adoption of it. Then what is there 
in the prefent cafe to diftinguifh it ? The poor perfons 
have indeed feparate lodging-rooms; but that was the 
cafe of £. Field ( a ) ; and every thing elfe is occupied by 
them in common, as in aty other hofpitals and alms- 
houfes. They have not an exclufive poffeflion of the 
land; for if they omit to do what is required by the 
truftees or the charter of their inftitution, the truftees are 
to do it for them. They are liable to be turned out for 
any mifcondu£i: or difobedience of the orders of the pa~ 
tron or truftees, and alfo for the breach of othep- pofitive 
regulations. It is true that this property falls within the 
general defeription of rateable property in the ftatute 
43 E/iz., but there are feveral neceflary exceptions not 
included in the words of die ftatute, which have al- 
ways been admitted, fuch as lands in the pofleflion of the 
crown, the feites of hofpitals and the like under the fuper- 
intendance and management of the truftees. Another ne- 
cefl'ary exception is where fuch property is managed* by 
the poor objects themfelves under the control of the 
founder or truftees. For the primary obje& of that fta- 
tute was to make perfons of ability contribute to the ne* 
ceflary maintenance of the poor ; therefore where property 
is altogether devoted to this purpofe, it is abfurd to require 
that a part of it fliould be fo appropriated. Perfons of 
this defeription can never be confidered as having that 
ability to provide for others which the ftatute was in* 
tended to enforce. It is true that fuch lands in the hands 
of tenants are rateable, becaufe the occupation of a* tenant 
is necdlarily fuppofed to be a beneficial occupation, and 
the tax is therefore levied upon his pcrfonal gains, and. 
not upon the fund appropriated to the charity* For this 


{a) 5 Term Rcf> t 587, 


reafon 
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reafon it is admitted that the fame lands in the hands of 
the truftees, who thetnfclves derive no profit, are not 
rateable. Then what difference can tlyre be whether the 
truftees receive the profits in the firft inftance and apply 
them to the relief of the objects of the charity, or whe- 
ther thefe latter gather the profits themfelves, accountable 
to the truftees for the due application of them. The 
benefit is not greater to them in the one inftance than in 
the other ; and therefore thera ting them becaufe they ate 
'beneficial occupiers inflead of beneficial receivers is a 
diftinflpion in found and not in fJb (lance. The cafe of 
the fervants or officers of charitable inftitulions who have 
cUftindi occupation of apartments or lands for their own 
benefit is very different ; for they are not the objects of 
the charity, and therefore theirs is properly fpeaking a 
perfonal beneficial occupation ; ami like the cafe of a 
tenant the tax is levied upon their individual ability in 
refpe£l of fuch benefit, and is not withdrawn from the 
objefts of the charity. But every tax drawn from the 
poor # perfqns themfelves defeats its own ohje£t, and muft 
be reimbutfed to them again in another form. The cafe 
of colleges and other like foundations have no fimilitude 
in their obje&s to charitable inftitutions for the fuftenance 
of the poor and impotent. T'hey have other more varied 
and extcnfjve cbjefls, and partake more of the nature of 
political corporations. They are not appropriations of 
property in aid of the flat. 43 Eliz. like the prelcnt infti- 
tution, or like hofpitals, to which this has the nearelt 
affinity. Here" it is exprefsly found that thefe per- 
fons are real objefts of charity \ and fo far from being 
able to contribute relief to others have ftood in need of it 
themfelves beyond what the in (litution affords them. 

Vox. I. S f Lord 
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Lord Kenton C. J. The Seflions have ^old us ^hat the 
cuftom has been with refpeel to rating thefe pexfans, far 
the property in ,queftion, an inquiry which I {liquid npt 
have thought it material to make : for tire only, matter ?vc 
are called upon to decide is, as to the meaning of the fta* 
tute of Elizabeth . Neither is the whilom or propriety of 
rating thefe perfons to be confidered : nor Ihould I have 
advifed the parifh officers to do fo ; becaufeit is probable 
tlyit what they take from them in one ftiape mull be re- 
turned in another. But the cafe being here, we can only 
deal with it as the law has pointed out to us. The; words 
of the ftatute 43 Eliz. c . 2. are general; the rate for the 
relief of the poor is to fee levied upon every occupier of 
lands- , houfes. See . There is no exception made of hofpital 
or other lands devoted to charitable .purpofes: and J was 
anticipated from the bar in an obfervation which occurred 
to me to arife from comparing that ftatute with the land- 
tax a£ts, that where the kgiflature intended to exempt 
property of this defeription, they have done fo in the latter 
in exprefs words. When the ftatute of. Elizabeth ■ was 
pa fled, poor rates had not grown to that calamitous fize 
which we have fee 11 them reach in our time; and parifhes 
have not been accuftomed to draw any aid from fmall 
properties : but now contribution is looked for from every 
fpccies, of property liable to be rated, without regard to 
wha^ has been done before. It is admitted here, that, the 
property itfelf comes within the general defeription, of 
rateable property in the ftatute ; and the pnly gu^ftiop 
is,, Whether thefe perfons can be faid.tobc oqcupfarsqf 
it .far their own benefit. Now' what. does the, caff 
Thefe perfons plough, and few, and reap t and ^lay^eyery 
fart of occupation in fad which any perfau pap 

have : and all this for their own benefit If this be not 


an 
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anoeeupatton within the ftatute, I know not how fair the i 86 1 . 
exemption claimed may extend. Surely the fmailnefsof ThiKiwc 
the benefit cannot conflitute an exemption. Suppofd an _ . 
hofpital endowed with lands for a certain number of per- and other*, 
fons who have a provifion there. At firll perhaps it might 
only have afforded a fmall pittance to each of the mem- 
bers. Shall it be faid that they were not rateable then, 
and would only become fo when the revenues were in- 
creafed : where is the line to be drawn ? But fuppofing 
that in time it afforded an incolne of 70/. or 80/. a~year 
to each individual : (hall it be fimrrfiat they are not bound 
to contribute any thing, becuife they derive that benefit 
from a charitable inftitution ? • Then it is fakl, that cafes 
have decided that property of this kind is not rateable, 
beeaufe no occupier could be found : but no cafe has de- 
cided, that where perfons are found in the adlual occupa- 
tion and having a beneficial enjoyment of it, they are not 
within the ftatute. 


• 1 

Gjrose J. It is not the queftion whether it were wife 
or meritorious to rate thefe poor objedls ; but the overfeers 
have'a right to infill that they come within the defeription 
of perfons liable to be rated by the Hat. 43 Eliz . ; that is, 
that they are beneficial occupiers of lands and houfes 5 and 
if they do fo, we cannot fay that they are not rateable. But 
it is alktd, 1 Where is the cafe which lays that perfons who 
are the objefls of a charity are rateable? I could put 
many cafes where they ought to be rated. For inftance* 
Tuppof^a perfon gave icoo/. a-year amongft five perfons* 
whtrwere tobe felefled being obje£ts of charily : Ihould 
f&eymbt beTated on that account ? I remember when the 
tire of the Burfar of Catherine Hall {a) was decided. He 

(a) Rex V. Gardner , CowJ>* 7$. 
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itftot. WAMQntMdcdaoMo b« rateable j but if wai determined 

T**K«f« <Hh®wi£e» Yet lie was an obje& of charity do on* feaflt, 
•g»bj> being appointed to a fuuation in a charitable foiuidation ; 

WllMUV 

saAOthem. and 1 cannot ominguifh upon a queftion of law between 
one' fort of charitable foundation and another. As to 
'the quantum of the rate, it is a matter for the Sefikms to 
determine. 

- Lawrence J. I am of opinion, that under the circutn- 
Cumftances of this cafe it'is a good rate. The diftinttion 
has been truly taken ut dh the cafes, that wherever perfons 
have been found in poffeiFion of property from whence 
they derived a benefit to th'emfclves, they have been holden 
rateable as occupiers. And all the cafes which have been 
decided againft the liability to be rated have either befch 
upon the ground that the party rated was not the occti- 
pkr, or if lie were, that he derived no benefit to himfclf. 
But it is find, that the obje&s themfelves of a charity, 
though beneficial occupiers, do not come within the 
meaning of the flat 43 Eliz., for that the obje& of the 
rate .directed to be levied by that (latute is for the relief 
cf poor and impotent perfons, and confequcntly it could 
not be intended to levy the rate upon fuch. But however 
the perfons rated might have been poor and impotent at 
the time when they were fele&ed as obje&s of the chari- 
ty, yet after their appointment to be members of the 
foundation they ceafed to be of that defeription of per- 
fons* and therefore became rateable in proportion to die 
property fo acquired. 

Le Blanc J. The only queftion here rs, , whether the 
Sdfions have rates! perfons in poffidEon of- rateable pro. 
T^tty . There is no doubt bot that the property is rateable 

within 
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^thifr tKe for. 43 BJiz. and with£u£t*Iytftg onthc 
fait fotmd of th«fe perfolis beii% thft a£iu 4 l occupiers, I 
think fwfficicnt appears from the other/a&softhec&fe for 
theCour* tbTay that they are properly to be cofcfidered as 
Occupiers* They occupy the property for their own tents 
fit yandwhethefr it be "more or lefs beneficial is not an 
objefl: for our inquiry. In other cafes of this fort the 
endeavour has been to find out whether the perfons rated 
were in the occupation of the property ; or if fo, whether 
they occupied it for themfehfes or merely as agents or 
fervanftf for others, deriving no benefit from it them fe Ives. 
Such were the cafes of the hofpitals, and fuch was the 
cafe of Mr. Waldo's charity ; and in the laft-mentioned 
cafe the Court coafidered that he was not the occupier. 
But thefe perfons are in the a&ual occupation of rateable 
property, and there is no exemption in their favour in 
the flat. 43 EHz.: nor is there any cafe which has decided 
that perfons of this defeription occupying fuch property 
for their own benefit (hall not be rated. Therefore 
whether the benefit be more or lefs, we mud fay that they 
are liable to be rated in refpeft of the occupation of fuel* 
property. 

Order of Seffions confirmed* 
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The King agaiajl The Inhabitants of Ald^- 

BOROUGH, 


VSdncflau 

June 17 th. 


^jp WO jufliees by an order removed R. Hull, together The occupatfoa 
# with his wife and children, by name, from the pJififh 40 day^ by th^ • 
of North Walfljiim to the parifh of Aldboroueh , both in the leaveo * diefor- 

J lner who 

county of Nerfolk.- The Seffions oh appeal Confirmed the went out, 

, - , r! „ undsrranagree- 

with- hiite tO' pay thte rame rent to the landlord which he had before done, but without 
wbotky from the landlord, -fjthe cottage together with qthev premium ^ccupied a; the fame- 
ti rite bh*ng 1 Cj /. a jr bh'r and uptfas'dr,} was ho’den to give the occupier 1 a fetrkmeat. 

S f 3 order. 
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188*. 1 order, fubjefl to the opinion of this Court on the follow- 

" imr ing cafe. Hall the pauper, being legally fettled in Ald- 

1 agaitiji borough^ rented and occupied a public ho life in North 
The Inhabitants jy a yj jam f rom the loth of October 1798 till the T2th of 
Ald borough. j} ccem j )cr jgoo, at the y<?arly rent of 9/. On the 10th 
of OElober 1800, by virtue of an agreement with Slap, who 
was tenant of a cottage in North W dip am belonging to 
Mr. Burcham , Hall entered and occupied the cottage, 
which Slap then left, to which Hall brought part of his 
furniture, and whtTC v ,h|^oocafionally refided till he was 
removed. Hall agre^ to pay the fame rent, as Slap 
had paid, which W'as 2 /. 12 s. 6 d . per annum. Slap had 
no authority from Burcham to let this cottage, nor did he 
know any thing of this agreement. Bareham was applied 
to by R . Hall on the Gtli of November 1800, whenifar r 
cham agreed that R. Hall fhould be tenant of the cottage, 
provided that one^ Money to whom he had previoufly 
agreed to let it did not take it, which Money declined 5 
and Hall continued in the cottage as tenant to Bareham , 
and was to pay him the fame rent of 2/. 12/. 6 d. from 
Michaelmas 1800. 


Hulion was about to contend in fupport of the orders,, 
on the ground that the pauper’s pofleflion of the cottage 
was merely as a wrong-doer, by connivance of the former 
tenant, whofe term was expired, and without any autho- 
rity from the landlord. But 

Th£ Court thought the cafe too clear for argument ; 
and that the pauper gained a fettlement by bis occupation 
of more than 10/. a-year at the time for forty days. 
And Lord Kenyon faid, that nothing appeared of the 
former tenant’s term having expired, and the law gave 

him 
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him authority to aflign his intcrcfl ; and the pauper did 
occupy above io/. a-ycar. 

Dayrell contra* 

Both Orders quafhed(a). 

(•*) Vide R. v. Nether fia!, 4 Term Rej> 25S. 

The King againft The| Inhabitants of Over. 

WO juflices by an order removed J. Rutter and Han- 
nah his wife from Hemming ford Abbots in the county 
of Huntingdon to Over in the county of Cambridge . The 
Seffions, on appeal, confirmed the order, fubjc£t to the 
opinion of this Court on a cafe, dating, That the pauper 
Rutter let himfelf two days after Michaelmas 1799 for a 
year to William Dare of Over, at the wages of fix guineas ; 
but that bring a penfioner of the Eajl India Company he 

• 1 

was to liave two days in each half year to himfelf, to go 
to St. Ities to receive his penfion. He remained in his 
laid fervice till old Michaelmas day 1800, being a Saturday , 
when his mailer went to him in the field, and a iked him 
if he would flay again. The pauper faid he wanted more 
wages; he fhould expert feven guineas a year; which 
his mailer refufed to give. Ilis nnfler then afked him 
whether he intended to go to St. Ices 9 fair that day ? The 
pauper find he did. He then unyoked his hurfes and went 
to the fair, where his mailer paid him part of his wages. 
Oh the' next day (Sunday) the pauper returned to his 
rhafter at Over: on that day he fettled his wages, when 
his mailer afked him if he would flay again, which lie 
affentfcdto-; The pauper t|ien let lumfeif to Mr. Dare 
again for another year at the wages of fix guineas ; but 
Sf 4 the 


hS99 

1801. 

Tl» JktFG 

The Inhabitants 
of 

Aldborovgh. 


JVedrttfday , 

June 17th. 

A penfioner of 
the Eait India 
Company hiring 
himfelf ae a fer- 
vant for a year, 
with a reserva- 
tion to himfelf 
of two days in 
each half year 
when he might 
go for his pen- 
fion, cannot gain 
a fcttlement by 
fervice under 
fuch a contrail* 
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the pauper exprefsly faid he fhould expe&tohavi the two 
days in each half year to go to St. Ives for his penfibn &$ 
before; which his^mafter confented to. He continued 
with Dare under this fecond hiring for about eleven weeks, 
when the pauper was apprehended for a baftard child. 
His mafter fettled his wages, and the contract for the 
fervice was diffolved by mutual confent. The Seffions 
vrere of opinion that the pauper’s hiring and fervice with 
Dare at Over were effectual to gain him a fcttlement 
there. 


Bevilly In fupport 0 / the orders, faid, that the Seffions 
have in effect found that this was a difpenfjtion of the 
fervice for the two days, and not an exception in the ori- 

* j ; 

ginal contract ; and contended that this cafe was governed 
by the principle of the militiaman’s cafe (a), who was 
deemed to gain a fcttlement notwithftanding an exprefs 
exception at the time of the hiring that he (hould be abfent 
on duty for a month. If that were fi*ch a reafonable 
caufe of abfence, as that the mafter could not have refufed 
his confent for the party to be abfent from his fervice 
while engaged on duty in the public fervice, it feemsto be 
equally reafonable that one who has received a peufiou 
for the reward of paft fervices fhould be at. liberty to gb • 
and obtain his reward, although he had not ftipulated for 
it: and# then the ftipulation to do that which* the * law ; 
Would otherwife have allowed him to do upon a general 
contrail*, without any fuch exception, will not vary the 
cafe or defeat the fcttlement. Suppofing a fervant hir&4 
himfelf for a year, referving liberty to go to church oti 
Sundays, that would not be confidered as an exception itr 


<(*) J?« v. Jfcmckcoml.r > £oug* ; 


the; 
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the original contra#* but a nsceffary aad implied difpenf-. 1 80J, . 
ation by law. 

TheKpjo 

Lord Kenvon C, J. faid there was no colour for con- * 
tending that the pauper gained a fettlemcntby this hiring ° V *^‘ 
and fervice. The cafe of the militiaman went altogether 
upon the ground that the leave of abfence (lipulated for 
was no other than what the law would have compelled 
without any fuch ftipulation. It was part of the public ' 
fervice. No conclufion therefore can be drawn from 
thence iq fupport of this feltlemenuv. *Here was an exprcfs 
exception of four days in the yea\ during which the 
pauper was not to be under the control of the mafier. 

An cxprefs refervation of Sundays out of the original con- 
trail of hiring was confidered fufficfcnt in R . v. i\lac- 
c(esfield{a) to prevent the gaining of a fettlement under 
it. 

Per Curiam , Both Orders quafhed. 

Wilfou was to have argued againft the orders. 

(a) Burr. S. C. 458. 


The King againft The Inhabitants of Wantage. vrMtjiy, 

June 27th. 


'TWO juftice$ by an order removed Thomas Smart from A matter ftipu. 

JL * tating fjr 4 d. 

Wantage in the county of Berks to the parifh of St. out of every ti, 

Peter and St. Paul in the borough of Marlborough , in the of his apprentice 


coi;nty«qf Wilts. The Seflions on appeal quaflied the him witHinAe 
order, fiibje# to the opinion of this Court on the follow- ^hich^Tddf^" 
ing cafe. Thomas Smart the pauper being fettled in the be^aid^lei^g 
the parifh of St. Peter and St. Paul in Marlborough was itled tv> 

bound apprentice to Mr. Tuck, rope-maker in the parifh 


of 
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of St. George's Ratcliff" Highway , London , for the term of 
feven years, and ferved there for eighteen months. The 
indentures were loft ; but parol evidence being admitted, 
it appeared, that the pauper was to find himfelf in clothes, 
board, waflung, and lodging : that the mafter was to al- 
low him full journeyman’s wages, but was to have'foi|r- 
pencc out of every (lulling of the pauper’s earnings. The 
indentures were (lamped; but no duty was paid for any 
confideration rcferved to the mafter. 


Gibbs and Confi w£Te to have argued in fupptrrt of the 
order of Seftions. 

Rofc , contra, intimated that the 4 d. referved out of 
every ftiillingof the pauper’s earnings was a benefit to the 
mafter, for which there ought to have been an adequate 
(lamp under the ftat. 8 Ann . c . 9. and 9 Ann . c. 21. But 

Lord Kenyon C. J. faid, it was iippoftible to argue 
that a part of the apprentice’s earnings referved *0 the 
mafter was a benefit to him within the meaning of the 
ftatute, when by law he was entitled to the whole, and 
might rather be confidered to have given up that part 
which he did not referve than to have acquired any 
thing. 

I?er Curiam , Order of Seftions confirmed (a). 

(a) Vide Rex v, 7 ' he Inhabitants of Leighton , 4 TVnw Rep, 731* 




■jjPON a rule for the plaintiff to fiiew caufc why the 
proceedings fiiould not be fet afule for irregularity, 
&c. the fadls were that the defendant Cooper was /ued by 
original in London ; and non e(l inventus being returned J;o 
the firft capias ad refpondenduun in London , the defendant 
was afterwards arrefted on an ali^a* *fyiasad refpondendum 
in Middle fcX) and bail were put lh with the filazer in 
Middle/ex. Final judgment btfing afterwards entered in 
Hilary term j and a feire facias fued out in Middleftx 
againlt Cooper s bail, the prefent defenda^fiS 5 


Where the de- 
fendant was fued 
by original in 
London, the fare 
facia:. the 

bill muft be fued 
there alto ; and 
it does not help 
the plaintiff who 
fued out the feire 
facias in Middle- 
fex that the bail 
had by miftake 
been put in there. 


Barrow objedfed on behalf of the bail, that the feire 

facias ought to have been fued out in • London , where the 

original a&ion was. 

■ * © ■ 


The Attorney ^General contra faid, that the bail ought 
not to be permitted now to avail themfclves of their own 
error, the fcke facias having been fued out in Middltfex 
becaufe the bail were put in there. But 


The Court (after confulling the Mailer) faid the pro- 
ceedings were irregular. The bail ought to have been 
putin in London ; and having been put in in Middlefex , it 
was the fame as if no bail at all had been put in, and the 
plaintiff might have proceeded again (l the (he riff for that 
default. The plaintiff therefore has been guilty of an 
irregularity in having proceeded to judgment before there 
was in flri£tnefs any appearance entered : and at any rate 
he cannot proceed againfl the bail upon a feire facias in 

6 J liddlifex 
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MiAiltftx which there are no prior proceedings 4o rrar« 
rant. 

Rule abfolute (a). 

(a) Vide fTUrtto v. I£+fgrave t Go, jjt, 331, and Tales v. Plaxton % 

3 Lev. * Jjy 


Mrrfiy, Edwards and Others c?aiujl Sherratt. . 

June iSth. ° 

The defendant *T 1 HIS was an aftion oj, the cafe, in the common form, 
fiertoand from ag.unft the defendant as a common carrier by water 
i^^employs^dif- 0 ^ rom Wolverhampton to Birmingham , for negligently carry- 
cairy to^nd from Jn S a <l uantit y of wheat belonging to t*ue plaintiffs, whereby 
fnd^m^to ^ was and alfo upon the money counts; to which 
XT. uh ch pafs the general iifillhvas pleaded. At the trial before Roohe T. 

on different days, . 

The plain dfl" at tlie laft Stafford aflizes, it appeared that the wheat in 
and* havfn g cor n queftion had been lodged at the warehoufe of Bickley and 
thwened lobe w ^o were wharfingers at Wolverhampton , for the ufe 
w^tel to defend* ^ who refided at Birmingha/n. The defend- 

*nt at B. to fend ant was a common carrier by water between Birmintyam 

a private boat * 0 

quickly on cc- and Wolverhampton , and fo on to Radford , which lies be- 

count of the ftate . 9 r , . 

of the country, to yond Wolverhampton; but the carriage of goods between 
o ^whi c t lie Birmingham and Radford , and Birmingham and Wo her* 
returning any hampton , was condu&ed by different boats. During the 

anfwer, and plaintiff fearing to wait till (he day defendant’sboat w..>uld in th - ufeal courfc of employ- 
ment go from W to £. ftops the boat paflh.g by from R . to B. y and without difclofing the 
circumftances to the boatman prevails on him to t.ikc the corn on board, and then difpatcb?s him; 
forward in the night, having privately fent oiders to open the lock at any time when he /hoaJd 
pafs. After a verdift for the defendant nonliving that the corn was delivered in thtf tifuat 
courfe of dealing as a common carrier \ tafd th -t the verdict might be fuflaioed, either on the gen. 
neral ground of fraud in the plaintiff, or on the circnmO inc« s of the cafe, feirnifhing altogether evl-*' 
dence of a tacit ftipulation on the part of defendant to do the beft he could, but not to be anl w r- 
ablc as a common carrier for the violence of the mob j <rr becaufe ir did not appear that thedjqaft-* 
rtrin, wbofs ordinary employment was between R. and B, tad aithority from the defendant tt? f 
accept the goods at W, for B., much lefs to accept them in tlvA manner. Where a plalritttF 
has clofed his cafe in evidence at the trial, and the defendant has ente ed on his. drfet/fee, 
it diferetiorary in the judge whether he will let the plaintiff into other evidence on a collar* ftl 
point which was not in controverly between the puities, in order to carry a verdict against tljr 
r?. ritu of the principal queftioa. 


0©4 

iSoT. 


Kar a vs 
and another 
* againjl 
Calvart 
and another. 


late 
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late titties offcarcity there had been a difpofition to riot tit 
Wolverhampton ; the mob hada&ually pulled down a corn 
mill tfiete, and a rumour was fpread of their intention to 
go to the warehouse of Bichley and Co* *, whereupon their 
managing clerk wrote a letter to the defendanMto fend. an 
extra boat for the wheat as quickly and as privately as he 
could on accounr of the ftate of the country. He received 
no anfwer to his letter ; but on Monday the 29th of Sep- 
tember 1800, finding a boat of the defendant’s which had 
been to Radford or fome where beyond Wolverhampton , and 
was tluyi returning empty by flic fatter place in its way 
back to Birmingham, he caufed it'to be (topped for the 
purpofe of taking a quantity of the wheat on board; and 
Green the boatman making no objeftiou to the propofal, 
166 bags of wheat were put on board for the plaintiffs* 
and alfo fome flour for a Mr. Allen at the fame time from 
the fame wharf. The bags were put on board in open day; 
and the wharfinger’s clerk gave no particular directions to 
the boatman : but he had fctu privately to the lockmen to 
have the lock ready to let the boar have a free paffage at 
any time the boatman chofe to go off with the boat; and 
in fa£t the boat went away between 8 and 9 o’clock at 
night on the fame Monday. It further appeared that the 
ufual days for the defendant's boats to go from Wolver- 
hampton to Birmingham were Tin flays and Fridays; and 
this was not one of thefe boats, but ufed as a common 
boat from Radford to Birmingham . There was another 
boat loaded with corn from the fame warelroufe which 
wcnt*in company at the fame time. Some part of Allen's 
ffput arrived fafe, for. which the defendant charged a 
freight; but the 166 bags of wheat belonging to the 
plaintiffs Were feized by the rioters at thedillance of four 
or five miles from Wolverhampton, and never came to the 

hands 
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hands of the plaintiffs, for which no chargebf freight wan 
made, but demurrage was claimed for the tithe the boat 
was detained by the rioters, which the plaintiffs refofe# 
to pay. The plaintiffs' counfel having clofed their cafe^ 
and the counfel for the defendant having begun to addrefg 
the jury, the learned Judge, whofc opinion was in favour 
of the defendant, (lopped him by dating that impreffion, 
and that in his opinion the principal queftion for the jury 
to decide was, whether the hags were put on hoard according 
to the ufual courje of dealing with a common carrier ? The 
plaintiffs’ counfel thjn fp*r the fird time dated, that the 
defendant had received fome money which the ftob had 
paid for the corn feized by them, and which it was con- 
tended that the plaintiffs were entitled to recover on the 
money counts. The learned Judge however was of opi- 
nion, that as the plaintiffs had come there to try the quef- 
tion how far the defendant was liable as a common carrier, 
(and it appearing that there really was no difpute as to 
the payment of this money, which had been lodged in a 
banker's hands for the ufe of the owners whenever thfcy 
thought proper to claim it,) and that this was only an after- 
thought to carry a verdift and the cods, the evidence 
ought not to be admitted in that dage of the caufe. 
Thereupon he directed the jury as before mentioned ; 
telling them that if they thought the goods were put oh 
board out of the ufual courfe of dealing with a common 
carrier, they ought to find a verdift for the defendant, 
which they did accordingly. A rule nifi was obtained in 
lad Eajier term for fetting afide the verdi£, and granting 
a new trial, on the ground that a common Carridf o&t* 
tra&iftg to carry goods for hire is by law anfwemblt fat 
all damages, unlefs happening by the adt of God or the 
king’s enemies. 


Garrow, 
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,>, r <r4fSw!««J. Davycey* ; za& f Bphr fiQw: (bftW^Cftufe : agwnft 
the fule? itiW^ x a queflion of fad for the jury whether 
under the cirounp fiances of this cafe the wheat w.as ac- 
cepted by the defendant as a common carrier. There was 
a known courfe of bufinefs in which the defendant con- 
tracted to carry goods for the public. There were di(tin£l 
boats which paired at ftated times to and from Wolver - 
kayiptort and Birmingham , and to and from RadforJ and 
Birmingham ■: but confidering the (late of the country at 
the time, it would not have nnfwered the plaintiffs’ pui*- 
pofe to have waited for the regular conveyance. The 
wharfinger’s clerk therefore, who muft be taken to be their 
agent, wrote to the defendant to fend an extra boat pri- 
vsitely for the purpofe of removing the corn, which was in 
danger from the mob. This (hews that the plaintiffs did 
notconfidcr that they were dealing with the defendant as 
a common carrier *, for this mode of conveyance was re- 
quired as a favour ; and if the defendant had refuftd it, 
no aftion would have lain againft him upon the cuftorn 
of* the realm for.fuch refufal. But before any anfwer 
was returned to this propofal, the wharfingers got the 
confent of a boatman belonging to the defendant to do 
an a£i, not within the fcope of his ordinary authority, to 
make ufe of the defendant’s bo it, not then employed by 
him in the courfe of public carrying from die place where 
tJ$e wheat then was, but out of the ufual courfe of dealing 
as a common carrier, as the jury have found : and this too 
done fecjretly and by night. There v/3s thercfore.no 
at all between rhefe parties, but certainly not 
wirifc tlK^deferidant as a common carrier. The danger 
wm fb::great,thafc the defendant would have been juflified 
ia rehifnjg -tb take the \corn at all, much lefs out of his 
ngular courfe of dealing. This therefore at mod was a 
.•u-;. r+t'.. f P ccial 
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fpecial acceptance on the part of the defendant by his 
fervant to do the bed he could for the plaintiffs ; and 
therefore he would not be anfwerable except for any mal* 
feasance or grofs neglcft of his own* 


Gibbs ) Benyon , and D. Jones in fupport of the rule. 
There was no evidence to {hew that the defendant ftipu- 
lated to take the corn in any other chara&er than as a 
common carrier. The difference of the day or the differ- 
ence of the boat cannot vary the queftion. The goods 
were conveyed by ofle of his boats palling by to jhe ordi- 
nary place of its deft(nation. The defendant was a com- 
mon carrier from Radford as well as from Woherhampton 
to Birmingham . The boat was pufling by Wolverhampton 
in the ufual courfe of navigation, and it muft be taken that 
the boatman was authorised to take in whatever goods were 
offered to him to carry in the track which he followed, 
Suppofe the fame? proprietor drove a coach from York to 
London through Stamford , and another coach from Stam- 
ford to London , if goods were taken in at Stamford by the 
York coach for London , it would be no anfwer to an aftion 
againft him as a common carrier for the lofs of the goods, 
that he did not contrail to take goods from Stamford to 
London by the York coach as a common carrier, but that 
there was another coach employed for the particular ptir- 
pofe on another day, by which the plaintiff ought to have 
fent the goods. Befides, this was not a fpecial contrail 
with the plaintiffs to let them have a boat for the carriage 
of their goods in particular \ but the goods of another 
perfon were taken on board in the ufual courfe at the fame 
time. Where a perfon who is a common carrier receives 
goods for the purpofe of conveying them in the ordinary 
track of his carriage, it muft prima facie be taken that he 
7 received 
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teccivcd them in the character of a common carrier, and it 
lies upon him to (hew that he received them under a fpecial 
contract ; and as there was no evidence of this, the learned 
J udge was not corre£tin leaving it as a*qudlion to the jury, 
whether the corn were put on board the boat according to 
the ufual courfe of dealing with a common Carrier. The 
only quellions forthejury were, whether the defendant were 
3 common carrier between Wolverhampton a \\& Birmingham) 
and whether he received the goods at Ji r . to carry to /?. 
The reft was a conclufion of law. And it is againft the 
policy of the law to admit implied exceptions in a con- 
trail, where the law impefes a general refponfibility. At 
any rate however, the plain tiff® were entitled to recover on 
the money count for the value of the com received from 
the mob. 


1801. 


£t> WARDS 
againft 

ShAARAvTT* 


Lord Kenyon C. J. The cafe has a good deal of no- 
velty, and perhaps there are feme difficulties in it : but 
the prefent impreilion of my mind is with the defendant. 
The learned Judge fummed up to the jury all the circuui- 
fiances of the cafe; and lie left it to them to lay from ihofc 
cm umftances, whether the corn had been put on board 
the bout according to the ufual ceurie of dealing with a 
common carrier: and if done out of that ulual courfe, 
they were to find for the defendant. That I think was h 
right direction, and that it was properly a cjucftkm of faCt 
for their decifion; and w'ith their deeifiou I am not dif- 
pofed to find fault. I will not break in upon the law as 
long ago fettled, that a common carrier warrants the iafe 
delivery of goods in all but the excepted cafes of the act 
of God or of the king’s enemies. And I lay no ftrefs in 
this cafe on the goods being fent from Wolverhampton on 
one day inftead of another, or by one boat inftead of the 
Vol. I, T t other 
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other which was the common boat. But I rely on the 
great features of the cafe 5 and thus it (lands : The plain- 
tiffs had certain agents at Wolverhampton with whom this 
corn was depofited' in order to be fent to Birmingham . 
There was a great difpofition to riot manifeftecl in the 
neighbourhood on account of the prevailing fcarcrty* and 
the mob had pulled down a corn mill not far diflant, and 
it was tinder flood that they had threatened to come to 
the warehoufe where this corn was depofited. The agents 
alarmed wrote a letter to the defendant, defiring him to 
fend an extra boat for it as quickly and as privately as he 
could. No anfwer was returned to this ; but with the 
impreffion that the corn \va$ unfafe where it then was, 
and that it would fall into the hands of the mob, the 
plaintiffs’ agents, finding one of the defendant’s boats 
going by, without any intention of (laying at Wolverhamp- 
ton or feeking to take in goods there, (top the boat and 
prevail on the boatman to take in this corn ; and it is 
afterwards fent away by night in an unufual manner, a 
perfon being fent privately to give directions for opening 
the lock at whatever time the boatman chofe to pafs. To 
me there is fraud apparent on the face of the tranfac- 
tion *, and that is the main ground on which my opinion 
proceeds. All the circumftances and urgency of the cafe 
fhould have been difclofed to the boatman at the time, 
and he fhould have been aiked whether he chofe to under- 
take the ri(k. Common honeily would have fuggefted 
this. For no man in his fenfes would under thefe cir- 
cumftances have taken the corn under a liability as a com- . 
mon carrier. And if the eaufe had been tried before a 
jury of merchants at Guildhall they would not have hefi- 
tated a moment to fay, that the whole was a rank fraud 
againft the defendant; and I fliould have felt myfelf 
10 bound 
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bound to tell them that fuch was my opinion. I think 
therefore that the learned judge who tried the caufe did 
right: he leaned to the opinion that this was not a tranf- 
a£tion in the common courfe of trad£* but he left it to 
the jury to draw their own conclufion from the evidence: 
and I am fatisfied with their verdidt. As to the evidence 
offered on the money count, it came too late after the 
plaintiffs had clofed their cafe : and under fuch fcircum- 
ftances they ought not to be let into the proof. 

Grose J. This would have been a hard cafe no doubt 
to have* holden the defendant liable to make good the 
lofs ; but dill if the jury had drawn a wrong conclufion 
there muft have been a new trial. Two grounds have been 
made in fupport of the rule ; one, that the defendant was 
liable on the money count, which I {hall at once lay out of 
the queftion. I think the judge in the ftage of the caufe in 
which it was offered did right in rejecting the evidence. 
The other ground is, that the judge mifdire&ed the jury 
“itr telling them that the queftion was, Whether the com 
had been put on board according to the ufual courfe of 
dealing with a common carrier. But I think the direction 
was proper. It is admitted that if it were not the in- 
tention of the parties to contract with the defendant as 
a common carrier, or if there had been a particular 
ftipulation on his part that he fliould not be liable for the 
kind of damage which happened, that he would not be 
liable in this cafe. Now either this was a cafe of fraud 
upon the part of the plaintiffs, which cannot be enforced 
in fln ailion upon a contrail ; or it was a contrail under 
fuch circumffances exilting at the time as mlill neceffarily 
be takfen to have included a tacit ftipulation that the de- 
fendiht fhould not be confidered as a common carrier : 

T t 2 and 
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and it was a queflion for the jury whether the plaintiffs 
contracted with him in that character or not. But that 
in effeCt is the fame cjueftion as the learned Judge put to 
them in other words. Then what are the faCts ? A boat- 
man in thc*night, out of the common courfe of his buE- 
nefs, not on the ufual day, or in the common boat, is 
induced to take goods on board, under fuch tircumftanccs 
as if the defendant had been apprifed of them it is clear 
that he would not have contracted to receive them as a 
common carrier. It comes therefore either to a queftion 
of fraud, or to a queftion of intention, in what cftaraCfcer 
the defendant contracted. And the jury have found that 
it was not the intention of the parties to contraCt with the 
defendant as a common carrier, but that there was a tacit 
ftipulation under all the circurnltances of the cafe that he 
fiiould not be anfwerable for any damage which might 
arife from the mob, without which no reafonable man 
would have undertaken for the carriage of the goods. 
The direction was right, and the verdict is according to 
the truth and juft ice of the cafe. 

Lawrence J. I think the Judge’s direction was right 
on this ground, that the jury were to decide whether Green 
the boatman aCicd under the proper authority of his em- 
ployer when lie took the corn on board ? And I think the 
different circumftances of the cafe fhew that he was not fo 
aCting. It was his proper duty to receive goods at Rad* 
ford and convey them to Birmingham* It does not appear 
that he was in the habit of Hopping at other places by the 
way in order to take in goods ; if it had, that might have 
been evidence of his having fuch general authority: but it 
does not appear that he had fuch an authority. And at a 
place where it was not in the ufual courfe of his en&plojr-* 

ment 
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merit to (top, W Aops and takes in goods, which are after- 
ward loft. The only doubt on this part of the cafe is, 
that the defendant received freight fou other goods which 
were put on board at the fame time ; which was evidence 
to (hew that the boatman had fuch an authority. But (till 
the verdict of the jury may be right, in concluding that 
the boatman had not an authority to take in goods at 
unufual times ; and to carry in the night, when the rifle 
was much greater than in the day-time; and when* ittt 
cafe of a lofs of this fort by robbery # the defendant could 
hot recover over a gain ft the hundred. It does not appear, 
therefore, under the circumftanccs. that the boatman 
a£tcd under the authority of the defendant in what he 
did by the procurance of the plaintiffs’ agents. Then 
again, thofe agents wrote a letter to the defendant 
defiring him to fend a private boat for the wheat; he was 
to fend it as privately as he could on account of the ftate 
of the country. To this no anfwer appears to have been 
^returned. That* (hews that the defendant declined the 
undertaking to carry the wheat ; and he might have fent 
orders to his agents to that effe£L After which, the 
plaintiffs’ agents, without any communication to Green 
of any of thefe circumftances, (lop his boat as it is palling 
by, and having put the corn on board, fend it off in the 
night in the manner deferibed ; and it not appearing that 
in fo doing he adled under the authority of the defondant, 
I Cannot fay that the verdicl is wrong; efpecially in a cafe 
where ;t cannot be doubted that the a&ionis a harfhone j 
country being in fuch a ftate at the time as greatly to 
increafe the rifle beyond*the ordinary rate of compenfation. 
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Le Blanc J. Two que (lions have been made ; ill. 
Whether the queftion ftated were properly left to the 
jury ? 2dly, Whether the Judge did right after a trial on 
T t 3 the 
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i8oi* the main queftion and the plaintiffs had clofed their cafe* 
to refufe to let them in to additional evidence upon a col- 
egmrji lateral point which ‘the parties did not come to try, and 

SHEHRATT. 

which was only thought of when the plaintiffs found that 
the Judge’s opinion was againft them on the main point. 
Upon the latter ground I have always conceived that it is 
a matter of diferetion in the Judge, after the plaintiff ha$* 
elofed his cafe and the defendant’s counfel has begun his 
feddrefs to the jury, to permit the former to go into a new 
cafe. And I fee no ground to complain of the exercife 
of that diferetion in the prefent inflance. On the 1 princi- 
pal ground, whether the fa£l were properly left to the 
jury, whether the bags were put on board according to 
the ufual courfe of dealing with a common carrier : if the 
boatman on board of whofe boat they were loaded was not c 
authorifed at the time by the defendant to take goods on 
board from Wolverhampton , then they were not put on 
board in the ufual courfe of dealing. Now it does not ap- 
pear that the Radford boatman who received them was ufed 
to flop at intermediate places to take in goods, or to take up 
goods at Wolverhampton for Birmingham , there being an- 
other boat employed exprefsly for that purpofe. It does 
not appear that the defendant ever employed him 
for that purpofe. That brings it to -the quefiion, 
whether Green the boatman had any authority to 
take die goods, which was proper for the confidcr*- 
ation of the jury. For though a fervant employed to carry 
goods from one place to another may ordinarily <be pre- 
fumed to have authority to take up goods in the courfe of 
his paffage through intermediate places ; yet where it ap- 
pears that one fervant was employed exprefsly for the 
purpofe of taking goods from Wolverhampton to Birming- 
ham ^ and another with the like employment from Radford 
to Birmingham, if the latter take up goods at W . for B*, 

he 
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he does it without authority, and his mailer would not be 
liable. This was a queftion for the jury to decide under 
all the circumftances. 
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Burrows againft Wright and another. 

IIIS was an aflion againft the hundred on the flat, 
i Geo . i .Jl. 2 , c . f. 6. for reparation in damages 
on account of rioters having pulled down in part the plaih- 
tiff’s dwelling-houfe •, and a fecond cgunt for beginning to 
pull down an outhoufe. At the trial before Graham B. 
at the laft Nottingham affizes, it appeared that on the 2d 
of September laft in the middle of the day (during a time 
of fcarcity) upwards of an hundred perfons aficmbled 
together came to the plaintiff’s houfe, who was a baker, 
and aiked if he had any flour ; and being anfwered in the 
affirmative, they fa id they would have # it at 2 s. a ftone. 
(It being then worth about 5 s.) The plaintiff faid he could 
afford it at that price *, but they infilled on having it 5 
and he not able to refill began to meafure it out in finall 
quantities. The rioters then beg in to break the windows 
of the bakehoufe, and the dwelling-houfe adjoining there- 
to, and broke the glafs of three windows and alfo the 
(butters. Befides which they broke open a warehoufe 
belonging to the plaintiff fituate lower down in the fame 
ftreet on the oppofite fide of the way, in which there was 
flour. There however they only burft open the lock, and 
threw about three bags of flour worth 1 5 /. into the ftreet, 
from whence it was carried away by fome of the mob. 
They took about ten (tone out of the bakehoufe, which 
was fold at the price named by themfelves. They alfo 
took away fome malt and other things. The learned Judge 
told the jury, that there was no doubt of the uniawful- 

Tt4 ' nefs 


*Thurfday 9 
June 18th. 

Where a mob 
attacked a bak- 
er's houfe and 
broke the glafs 
*and ihuHets of 
the windows, and 
compelled him 
to fell flour at a 
price named by 
themfelves below 
the marketable 
value, held this 
was evidence for 
the jury of a fe- 
lonious begin- 
ning to demolilh 
the houfe, &c. 
within the 4th 
feftion of the 
Riot Aft ; and 
that the plaintiff 
might recover for 
the damage done 
to the houfe in 
an aftion againft 
the hundred on 
the 6th left on, 
but not for the 
value of the flour 
f > fold, that not 
being confequen- 
tial to the aft of 
demolition. Nor 
could he recover 
lor the value of 
other flour taken 
and wafted in an- 
other warehoufe 
diftinft from his 
dwelling-houfe 
on the oppo/ite 
fide of the ftieetj 
of which the lock 
or^Jy was burft $ 
that not being a 
beginning to de- 
molifh,&c. with- 
in the aft, with 
the view with 
which it appeared 
to have been done 
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ttrfWof the aflemblv. And as to their beginning to de* 
i*ioli(h or pull down the dweiling-houfe, that the glaffts 
of the windows and the (butters if fixed were part of the 
dwelling-houfe : neverthelefs if they were fatisfied that 
the mob meant to flop there and proceed no further, it 
might be too much to fay that it was a beginning to de- 
molifh, &c. within the (latute. But if they thought that 
the mob came with an intention to proceed to further ads 
of demolition if they could not otherwife effed their purr 
pofe, then it was a beginning to demolifb, &c. within the 
meaning of the ad* and confeqnently that thejplaintiff 
was entitled to recover. The jury found for the plaintiff 
to the amount of all the damage proved. 


Clarke and Reader in the lafl term obtained a rule nifi 
for fetting afide the verdid and granrin * a new trial, on 
two grounds ; I. That there was no evidence of an inten- 
tion in the mob to pull clown or demolifli the houfe, 
although the windo ws and fh utters were broken; theobjed 
being evidently to obtain the flour to be fold at a chrapTr 
rate than before, and not to deftroy the houfe. * And they 
cited Reid v. Clarke (a), where the violence offered to the 
houfe was much greater than here ; but the occafion being 
to compel the plaintiff to illuminate his houle on the news 
of a victory, the Court held that not to be a beginning to 
demolish or pull down, &c. within the {latute (£.) But 
adly, at any rate the damages were taken for too much; 
for the violence done to the outhoufe or warehoufe (men- 
tioned in the fecond count) on the oppofite fide of the 
flreet was a diftind ad from the, other. There was* no 
connedion between the two ; and there the only evidence 

00 7 Term 49 (*) l t.ft. i. c . 5 . 

of 
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©f forceps the bur fling the lock *, but that coi}ld not be 
faid to be a beginning to demolilh, &c. within the a£l. 
There was no felony commuted there ; the flour was. 
thrown into the ftrcei, Thefe grounds were again en- 
forced in this term. 




I ? pi ' 


Burr o w$. 
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The Attorney General and Vaughan Serjt. now fhewed 
caufe ; acid infilled that the objc£t of the rioters being to 
commit a felony in taking the flour from the owner agaiqft 
]his confent, and having lor that purpofe actually commit- 
ted a breach upon the houfe, in breaking the windows 
and (butters, and being only flopped from further violence 
by obtaining the object of theft unlawful puriuit, clearly 
brought the cafe within the 4th feet, of the riot a£t, and 
consequently enabled the plaintiff to recover within the 
<5th fetiion. Then with refpect to the fecoinl objection; 
all the damage which enfued was confequential to the be- 
ginning to demolifh, &c. It was one continued a£t. And 
they referred to Wilmct v. Horton (a), where it was confi* 
dcred that this branch of the ffatute was remedial, and 
that the hundred were liable not only for goods and fur- 
niture deftroyed in the houfe at the time of the riotous 

«v, * 

demolition of any part of the houfe itfelf, but that alfo 
damages done to the garden at the fame time were re- 
coverable. So this was but one beginning to demolifh, &c. 
and not feyeral beginnings. 

Lord Kenton C. J. In the cafe of Wilrnot v. Horton 
the damage to* the garden was immediately confequential 
to the pulling down past of the houfe, and happened in 
the a£t of pulling it down. But here the damage done 

(*) Cited in Hyde v. Cogw> Doug . 7P1. it . 3. 

at 
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at the warehoufe on the oppofite fide of the ftfeet was an 
entire diflinft aft, not confequentiai to the other and it 
would be carrying, the conftruftion of the ftatute too far 
to fay that a burfting open of a lock upon fuch an occa- 
fion was a beginning to demolifh the houfe. But with 
refpeft to the dwelling-houfe and bakehoufe adjoining, the 
cafe fe/sms to me to have been properly left to the jury. 
It was for them to confider quo animo the windows and 
flutters were broken. The cafe of Clarke v. Reid turned 
on the quo animo the aft was done. The violence there 
was to make the party illuminate, and could cot have 
constituted the perfons affembled rioters within the 4th 
claufe of the aft, which creates the felony. But 

All the Court thought that the flour which was com- 
pelled by the mob to be fold was not a damage which 
could be recovered by the plaintiff againfi the hundred. 
Wherefore 

The plaintiff confenting to take his verdift only for the 
damages done to the houfe by breaking the window^ and” 
Chutters, it was agreed that the 

Rule (hould be difeharged (a)* 


(a) Vide Grifjley v. Higginbotham# pp, 63^. 
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Heard, Aflignee of Watts a Bankrupt, againjl Fru!au 
Wadham, Executor of Wadham. 


J N covenant, the plaintiff declarei', that whereas by a 
certain deed of agreement made between Watts before 
he*became a bankrupt on the one parr, and Wadhayi the 
teftator in his lifetime, and T. Stevens on the other part, 
viz. on the 18th of May 1792, Watts , for the confideiv 
ations therein mentioned, covenanted that he would, on or 
before the»i&th of June then next, grant and convey to 
Wadham and Stevens , their heirs, &c. by fuch conveyances , 
ways and means as their (Wadham’ $ and Stevens’ s) counfel 
Jhouid advife , all the ground , &c. conveyed in fee to him 
Jffatts, his heirs, &c. by the truftees of the latfc J, Bd s 
eftates, together with all buildings, &c. fince made there- 
on ; in consideration whereof Wadham covenanted that he 

* 

and Stephens would pay Waits at or upon the execution 
.. of’fuch conveyance as aforefaid 1000/. in moieties, and 
that tliey, Wadham and Stevens , would out of the firft 
yearly ground-rents which fhould be referved in refpeft 
of tfcs ground upon any under grants thereafter to be 
made by them, amounting to the yearly fum of 200/. over 
and above the ye.irly fu/n of 142/. then payable out of 
part of the ground to the faid truftees, &c. aflign and 
convey to Watts fo much of the faid ground-rents as 
fhould amount to 200/. per annum. And by a memo- 
randum, part of the fame deed, it was agreed that Wadham 
fhould, on or before the 24th of June 1794, 
lay out on the faid ground 5000/. The declaration then 
averred, that although Watts before his bankruptcy, and 
the plaintifF Heard fince, had refpe&ively performed and 
been ready to perform all things in the faid deed on their 

part, 


A. covenants 
that he will on 
or before a certain 
day C'fflvey *oB , 9 
by Jucb convey- 
ance as B.’s * oun- 
Jel jh.uld advlftf 
all iht* ground* 
before conveyed " 
to him by C., in . 
cmilideration of 
which B. cove- 
nants t> pay a 
certain fum, and 
referv? certain 
rents, Sec. to A, . 
and to lay out a 
cer'ain fum on 
the pretnil'es 5 
held that A can- 
not maintain co- 
venant againit B. 
without averring 
fuch a convey- 
ance, or 3 readi- 
ngs to convey to 

B. on or b -tore 
the day all the 
land, but that#, 
prevented him by 
fomc a& or ne- 
glect of his. 

And it is not 
fufhcient to 
maintain cove- 
nant to fhew that 
after the day 
accepted a con- 
veyance of 
ground-rents in 
lieu of part of 
the land, and ac« 
cepted that and 
the conveyance 
of the other par^ 
in lieu of the 
conveyance co- 
venanted to be 
made by A*\ for 
this is a fubfti- , 
tution of a dif- 
ferent agreement 
by parol, to which 
the covenant does 
not apply. 
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part, &c\, yet protefling that Wadham the teftator had 
not performed any thing on his part, &c. nor the defend- 
ant fince, See., avers that the ground, in the faid deed 
mentioned to have been conveyed in fee to Watts by the 
truftees of J. i?.’s eflates, was by certain indentures of 
leafe and releafe dated 24th and 25th of March 1 79 r, 
and before Watts became a bankrupt, conveyed by the 
faid truftees, See. to J. CorniJlj and his heirs, in truft for 
Watts; and that afterwards, and before Watts became a 
bankrupt, viz. on 2d o {April 1791, by eleven feveral con- 
veyances Comi/h conveyed and Watts confirmed unto 
eleven feveral perfons and their heirs eleven refpe&ivc 
plots of ground, parts of 'the faid ground in the deed of 
agreement mentioned to have been conveyed to Watts by 
J. Bd s truflees, each fubjedt to a rent of 13/. 13 s. re- 
ferred thereon to Cornijh in trull for Watts . That after- 
wards, and before Watts became a bankrupt, by certain 
other indentures of leafe and releafe of the 25th and 26th 
of September 1792, Corni/h t at the fpecial injlance and re- 
qtte/l) ami l>y the exp refs direction and appointment of Wudham 
deceafed granted and conveyed, and Watts confirmed 
unto J. Loehier , T. Stevens , and J. Powell , and their heirs 
as tenants in common, all the grounds, £<c. mentioned in 
the faid deed of agreement to have been conveyed in fee 
to Walts by the tru(le<£ of J. B.'$ eft ate, five and except 
fo much and fuch parts thereof as were granted and / onveyed 
away as rf ore ft id by the faid eleven feveral and nfpcciive con - 
veyances, with all buildings and improvements thereon, 
£<c.; and alfo all thoje faid eleven feveral and refpe clive yearly 
rents rf 13I. 1 3 s. refer ved thcreon\ in truft as to the eftafe 
of Bo-well, to the life of the faid Lockier a nd Stevens, 
and their heirs, & c. as tenants in common. And. the 
plaintiff further fays, that the ground mentioned in the 

faid 
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faid deed of agreement to have been conveyed in fee to i8oi ?> 
Watts by Richard, and Sufanna Lewis (truflees for J. B.'o 
tftate) were by indentures of leafe and rcleafe of the ill 
and 2d of Augujl 1791, and before limits became bank- 
rupt, conveyed by R . and S. Lewis to Watts and one J. S. 
their heirs, &c. to the ufe of the laid J, S. Ilia heirs, &c. 
during Watts's life, remainder to Watts in fee; that on 
1 2th of April 1792 one Jones became lawfully pofTdTed Jones fcpjfrJof 
of a certain part of the faid ground in the laid deed of 
agreement mentioned to have been conveyed in fee to 
Watts by J . B ' s truflees for a certainjterm of years, and 
alfo of the refidue of the faid laft -mentioned ground for 
the refid ue of a certain other /erm by way of mortgage 
for fecuring the re-payment of money with intcrcfl, and 
on 26th of September 1792, before Watts became bank- 
rupt, the faid J . S. and Watts conveyed and confirmed to 
Wadham dcceafed, T. Stevens , and J. Powell (fubjeSI to 
the aforefaid mortgage terms therein ) the £iid ground in the 
faid deed of agreement mentioned to have been conveyed 
in fee to Watts by J. B's truflees, &c. to the ufe of the 
faid Wadhuvi deceafid, Sevens, and Powell and the heirs 
of Wadham deceafed and T. Stevens, as tenants in com- 
mon, in tru (l as to the efl.ste of Powell, to the ufe of 


Wadham deceafed and Stt ,e i 


their heirs, fee. And 


plaintiff* avers, that the faid T. J f “'s at all times from the j. /KCS rcfi j v to 
malting of the faid deed of agreement hitherto hath been £ ™ vt y tb " u ' r!Kw 
and ft ill is ready and willing to grant and convey to 
Wadham and St evens , and their heirs, fee. by fuch con- 
veyances, fee. as the counfd of Wadham and Stevens, Soc. 
flioifld advife ail the aforefaiJ eflate ami intcrcfl, and term 
of years of him Jones in the faid ground, &c. ; but Wad* 
ham and Stevens, in the lifetime of Wadham and the de- 
fendant, and Stevens fince W»% death never did, nor did 

cither 
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either of them require Jones fo to do, or tender any fuch 
conveyance to Jones , to be executed by him for the pur- 
poses aforefaid ; and on the contrary W \ and S. See. and 
defendant and S. & c. have hitherto waved and relin- 
quiihed the execution of any fuch conveyance, &c. That 
after the faid deed of agreement, viz, on 29th of December 
1792, the mortgage money to Jones was paid off, and it 
was agreed between Jones, and Wadham, and Stevens , & c. 
that Jones fliould be, and he thereupon became and (till is 
is, truftee for W. and S, See. of the faid parts of the faid 
ground fo poffefled by him for the refpeftive refidues of 
the terms aforefaid. And although the faid federal con- 
veyances fo made by the^ deeds of the 25th and 26th of 
September 1792, and the premifes thereby granted and 
conveyed, were refpcciively accepted, taken, and received by 
Wadham deceafed , T. Stevens, J. Lockier, and J. Powell 1 
refpcBively ♦ in lieu of and as and for the faid conveyances and 
premifes fo by the fiid deed of agreement agreed to be granted 
by W atts, isfe. as aforefaid , neverthelefs Wadham deceafed 
or his ailigns did not at or upon the execution of fuch 
conveyances as aforefaid, or at any other time whatsoever 
pay, nor has defendant fince, &c. paid to Watts before he 
became bankrupt, or to plaintiff as his aflignee, the r.*oiety 
of faid 1000/. See . Nor (2dly) have Wadham and Stevens 
paid the other moiety, See. Nor(3cl!y) though under grants 
were made, &c. the 200/. per arm. was not referved to 
Waits, Sac. Nor(4thly) the 5000/. laid out in buildings; 
nor (stilly) the referved rent of 142/. perann. been paid; 
nor have W. and S. indemnified Waits from the payment 
of the fame, as by the terms of the aforefaid implied covenant 
they ought to have done, &c. but have fuft'ered a large fum 
to become in arrear, &c., in confequcnce of which Watts 
was forced to pay 200/. in difeharge of part of the arrears, 

and 
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md the goods of the plaintiff as his aflignee have (ince been 
diftrained for the refidue, &c. to the plaintiff's damage, 
&c. Pleas, i. Non eft fa£tum. 2. That Watts did 
not grant or convey, or tender or offer to grant, &c. the 
faid grounds in the faid agreement mentioned to Stevens 
and Wadbam deceafed, See. or to any other perfon for 
their ufe or by their dire&ion, on or before the faid 18 th of 
June in the faid deed of agreement mentioned, according 
to the form and effe£t of his covenant, &c. 3. That 

although certain deeds dated 23th and 26th of September 
1792 were executed by Watts and J. S., yet they or 
either of them did not thereby grant and convey the faid 
ground mentioned in the faid deed of agreement, &c. in 
manner and form as in the declaration is fuppofed. 
4. That no fuch indenture of releafe as in the declaration 
is-laftly mentioned was executed. 5. That at the time 
of making the indentures of leafe and releafe in the de- 
claration laft mentioned neither Watts, ,nor J. 5., nor T. 
Jones, nor any other who executed the fame indentures, 
weit* feifed or potTeffed of a legal eftate in fee in the faid 
ground, &c. or of any eftate or intereft whereby they or 
either of them could convey the faid lad-mentioned pre- 
mifes In manner and form as in the declaration fuppofed 
to have been granted and conveyed to Wadbam , Stevens , 
and Powell ; but that at the time of the making, &c. one 
Coates or fome other unknown was feifed of and in the 
faid ground, &c. and w as a neceffary party to the convey- 
ing the fame, which faid perfon did not convey, & c. 
6. That T . Jones is mentioned to be a party to the faid 
indenture of releafe in the declaration laft mentioned, for 

1 

the purpofe of cohveying and ailigning the term of years 
there faid to have been veiled in him, and that Wadbam 
deceafed required him to execute the fame, which he never 

did 


Hear® 

againft 

Wadham. 
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, ifior. 

Heard 

again ft 
Wadham. 


ut.cn. 


did. 7. That true it is that the faid feveral indenture* of 
Jeafc and relcafe mentioned of the 25th and 26th of Sep- 
tember 1792 were made and executed by W afts long after 
the 1 8th of June 1792, to wit, on the days mentioned, 
&c., and that the faid indentures were not accepted by 
Wadham and Sieypis deceafed, as and for the conveyances 
agreed to be made by the faid deed of agreement. 8. As 
to the non-payment of the moiety of the 1000A by Wad- 
ham deceafed, that after the making the faid deed of agree- 
ment Waits became bankrupt, and before the exhibiting 
the plaintiff's bill,^viz. on 26th September 1792, he Watts 
by a certain deed of five parts, between Waits , Corni/h , 
Wadham deceafed, Lockvr and Stevens % and Powell , did 
acknowledge to have received the faid mciety^of'the 1000/., 
and therefrom did releafe, Sic, faid Wadham , &c. 9. A 

fimilar plea as to the other moiety of the 1000/. of whith* 
and every part thereof Walts by another deed did re- 
icafe, See. Wadham , his heirs, executors, &c. 10. Pay- 

ment of the moiety of loco/. 1 1. As to the ground-rents 
to be conveyed and referred to Watts, See. j that ncfTuch 
under- grants were made by W. and S. See. 12. Proteft- 
ing that no fuch under-grants were made, &c. averred 
that no ground-rents exceeding in the whole 1 4 2 l. had 
been referred upon fuch unucr-grants* 13. Plene adrhi- 
niilravit. Replication. As to the 2d plea the plaintiff 
demurred and aligned for caufe that the faid plea was im- 
material and ini flu able : and for that it did not date that 


any conveyances, &c. were advifed by the counfel of 
Wadham and Stevens , & c. for the conveying of the faid 
ground, &c. or that any fuch or other deeds or convey- 
ances were tendered to Watts for execution on or before the 
faid 18/A of June in the faid deed of alignment mentioned, 
or at any other time : on which there was joinder in 
5 demurrer. 
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demurrer. To the 5th plea the plaintiff replied, that 

Watts at the time of making the indentures of lcafc and 

releafe in the declaration laft mentioned was feifed of a 

legal e date .in his demefne as of fee ifi the ground, See. 

mentioned, fuhjeft only to the faid term of years whereof 

Jones was po fie fled* To the 6th plea, that IVadham de- 

eeafed did not always require that Jones (hould execute 

the indenture in the declaration lad mentioned in manner 

and form as defendant had alleged. To the 8th plea, that 

though it was in the faid indenture there mentioned cx- 

prefied that Watts acknowledged tg have received the 

moiety of the 1000/., and therefrom did r c ! e a fc I Fad!, a nr , 

&c., yet he [Watts) did nct # really and in fact at the 

time, &c. nor at any time before or fincc, £:c. nor the 

plaintiff fiuce, 5 :c. receive the faid moiety, See. but the 

fame was itill unpaid. To the 9th plea, that though it was 

by the faid indenture theic mentioned exprefild, that Watts 

did thereby releafe Wadham from the; faid jooo /. in die 

declaration mentioned, yet that fuch funpofed releafe was 

inserted in the fafu indenture, and the faid indenture was 
<* 

executed by Watts upon confideration that the faid 1000/. 
fliould be paid previous to or at the time of executing that 
indenture, in manner in the faid deed of agreement men- 
tioned j but the faid futn was not in fact paid to or received 
by Watts at the time, &c. nor had Walls or the plaintiff 
at any time fince been paid the fame or any part thereof, 
but the fame was fliil wholly due. To the 13th plea, that 
the defendant has, and at the time of the plaintiff's exhi- 
biting his bill had afiets of the teilator, out of which the 
defendant might have fatisfied the damages. And upon 
all the other pleas iifues were taken. Rejoinder joined in 
demurrer to the fecond plea 5 and demurred generally to 
the 8tjr and 9th picas \ and went to ifflic on the others. 

Vqju. L U u Laives 


1801. 

H f. a r r» 
/tfrabji 
Wapham. 


Rejoinder. 
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Lowes for the plaintiff admitted that he was cftopped by 
the matters pleaded in the 8th and 9th picas from reco- 
vering the 1000 L; but as to the fecond plea, which went 
to the whole caufe of a&ion, he contended that the mat- 
ter therein contained was no bar to the plaintiff’s recovery 
upon the breach for non-payment of rent. It appears that 
the defendant is in poficffionof the plaintiff’s eftate under 
the deed of agreement. That plea tenders an immaterial 
ifljie, namely, that Watts did not convey or offer to convey, 
&c. on or before the That is not a condition 

precedent. The conveyance was to be in fuch manner as 
the other party’s counfel fliould advife. It lay upon the 
defendant therefore to poiitt out in what form the convey- 
ance fliould be made; and the plea fliould have proceeded to 
flate a tender of fuch a conveyance to Watts and a refufal 
by him, or at lead a demand of fomc conveyance and st 
negleft on his part. Wufhington v. Btirgon^ Moor, 570. 

1 Bac . Ah\ 6 73. Rofnvcl/’s cafe, 5 Co. \(). b. But at any 

rate the covenantee may wave the condition ; and here it 

" *'«&• 

is admitted upon the record that the conveyances after- 
wards made were accepted by Wudham and the others in 
lieu of the conveyances covenanted for by the deed of 
agreement ; and the premifes conveyed were taken in lieu 
of tliofe contracted for. It is faid in 2 Com. Dig . 342. 
L. 2. that 11011-performance of a condition fliall beexcufedl 
if the feoffee accept another thing in fatisfa&iori.- 


Abbott contra. The cafes cited only (hew that where 
there is a covenant to perform a certain thing at a certain 
time, if performance of another tiling of at a 4 i(fercnbrinte 
be accepted in lieu of the other, it is arrunfwer to art. 
a£liort for the non performance of the thing ftjpiylatedt 
for: but they do not (hew that an *£tion n*ay be; main-; 

tairted 
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tiihtd Upon the original contraQ:. Here the original con- 
traft was abandoned and another fubftituted in the place 
of it* upon which the plaintiff may have a remedy of an- 
other fort. Wadhum was not bound *to accept under the 
original contra& what he is admitted to have accepted. 
The bankrupt covenanted on or before a certain day to 
convey all the ground, &c. in confideration of which 
Wadbatn covenanted to do certain other things ; the plain- 
tiff therefore cannot fue on the covenant without (lie whig 
that Waits performed what he undertook to do. It was 
not neccffary for the defendant to fhew that his teflator 
defired a conveyance ; but the plaintiff fhould have (hewn 
that the teflator did not name his counfel. Rawlins v. Vin - 
centt Garth. 1 24. In equity indeed a fpeeific performance 
will fometimes be decreed after the time ; but that is where 
'the other party has acquiefced, as in Piticle v. Cur/ is, 4 Bro. 
Ch . Rep . 329. [Lord Kenyon obferved, that the pradlice of 
the Court of Chancery was much altered of late years in this 
refpeft $ for that now that Court would not entertain a bill 
fdFsCfpecific performance to compel a vendee to make good 
his purchaTe if no conveyance were tendered to him within 
the time ftipulated for by his contract ; unlcfs it were 
Ihewii that he had waved that flipulation.] TheLordChan- 
cellor admitted in that cafe that at law the vendor could 
not bring an a&ion againft the vendee for non-perform- 
ance of the contract without having tendered him a con- 
veyance. But where the time is enlarged by confent 
the party muft fue upon the contrail fo enlarged. So 
where, the time 19 enlarged under an arbitration-bond, 
which limits the award »to be made within a given ume, 
the party complaining of the non-performance cf the 
award 'mud bring his a£lion on the fubfequent agree- 
ment and not on the bond. Brown v. Goodman , cited in 
V u 2 Luiler 
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iflpi. Lit tier v. Holland, 3 Term Rep. 592. But further the 

- — bankrupt convoyed a different thing from what he cove- 

agatrft nanted to do, and in refpe£l of which the teftator cove- 

Wadkam. mntcc j on p ar t. i n i; eu 0 f part of the premifes (the 

whole of which IVatls was to convey) he has conveyed 
fome ground rents : and this failure of performance on his 
part is the more material, as this was ground to be con- 
veyed on a building leafe, upon which 5000/. was to be 
expended. A party who covenants to*convey a thing 
mull convey it in the fame Hate in which it was con- 
tracted for. Duke of St . Albuns v. Shore , 1 H. Blqc. 270 . 
The acceptance of ether conveyances than thofe cove- 
nanted for may give the "plaintiff another remedy, but 
not an action on the original covenant to do a different 
thing. Cook v, feunings, 7 Term Rep. 38 1. The cafe of 
Luke v. Lydc (a) was there referred to as (hewing the con- 
trary ; but that is not fo *, for the action there was affump- 
* 

(it (as appears by referring to the record), though the 
form of action does not appear by the rroort in Burrow*. 
As to the laft breach a digued upon an implied covenant 
(this was abandoned as untenable h 

Liitvcs in reply reded on the principal ground, that the 
fecond plea was no anfwer to the declaration. The time 
was not material, as the conveyance was to be fuch ns 
V/adhvni $ counfd (hould r.dvife, and it lay upon the de- 
fendant to (hew that the advice was given. The cafe in 
Carthew 124. is diftinguifhable from the prefent ; for that 
was an a£lion on a bond, where the debt was abfohtte at 
law on the obligor, and he could cfnly difeharge himfelf by 
(hewing a drift compliance with the condition, which he 

(*0 z Jj.trr $ SSz, and 1 Eiac, Rc£. iyo. 


could 
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could not do by (hewing that another thing had been fub- 1801. 

ftituted in lieu of it. It is no anfwer to fay, that another 

1 ' . Heard 

a£tion lms on the new agreement, for that not being in 

writing the liatute of frauds would avoid it. [Lord Wadmam * 

Kenyon. Why may not the action lie if the agreement be 

executed ?] At any rate it is no anfwer by the defendant 

to an action of covenant, for non-pcr£ormance f of what 

his teftator was bound to do, to fhew that the bankrupt 

has not done all that he contracted to do, but which the 

other had waved ; although the plaintiff might have been 

liable for a breach on his part, if it had not been waved. 

In Terry and another v. Dunize (/>), the plaintiffs having 
covenanted to build a houfe for the defendant and finifh 
it on or before a certain day, in confideraiion of a fum of 
money which the defendant covenanted to pay the plain* 
tiffs by indalments as the building proceeded ; it was 
holden, that the finifliing the houfe was not a condition 
precedent to the paying the money, but that the covenants 
wer e independent, and therefore the plaintiffs might main- 
tain an action of debt for the whole fum, though the 
building were not fini fried at the time appointed. 

Lord Kenyon C. J. It is clear that thofe were not 
dependent covenants ; for the money was payable by inful- 
meats during the progrefs of the work : but it is as clear 
that thefe arc dependent covenants. 1 never expected to 
hear it faidthat thefe were independent covenants \ where 
one man agrees to pay a certain fum of money on a given 
day* and another covenants to convey an efUte to him on 
the fame day ; can it? be contended for au inltant, that 
though the one has not conveyed lie may call upon the 


( /) 2 II. Blac. 3 ^. 

V u 3 


other 



*£ CASES in TRINITY TERM 

l8q,l* other ,,to pay the money. Common fenfe revolts at fueh 

‘ a propofition. It is impoffible for the plaintiff to anfwer 

agitinft the objeftfon made to his recovery in this form. He has 

covenanted to do certain things which have not been 
done - r but the other party has indulgently accepted feme* 
thing elfe in lieu of that which he might have infifted 
upon. The parol agreement fo fubftituted may be fufii- 4 
cient whereon to found an aft ion of affumpfit ; but how 
can *it be the foundation of an aftion upon a covenant 
under feal, whereby the parties bound themfelves to per* 
form a different contraft. 

Grose J. The plaintiff cannot maintain an aftion on 
the covenant, without (hewing a compliance with it on 
his part. 


Lawrence J. The conveyance of the eftate covenant* 
cd to be conveyed is a condition precedent to the plaintiff’s 
right of aftion ; and many cafes in the bodies may be cited 
to (hew, that where one party is to do a certain thing *on 
a certain day, in confidcration of which the other party is 
to do another thing, the party fuing for a breach of tly. 
contract muff (hew that he had performed or was ready 
to perform his part on the day. And all the cafes cited 
where a fubflitution of one thing for another was admitted 
were wl;ere fubfequent to the breach of covenant the co- 
venantee had agreed to accept another thing in fatisfaftion 
of :bis damages,, which was an anfwer to an aftion for the 
non-performance of the thing ftipulated. I rather tkink 
there are cafes to (hew, that where one covenants to coor 
vey-by a certain day in fuch manner as the venders; coup- 
fed (hall advife, the vendor muft allege that he called. ofy , 
the vendee to name his counfel, and that he went to the 

yendct’flj 



in the III. 


vendee’s counfrf arid demanded him to pdlnt'Out what 
conveyance he would have; but that either the vendee 
would not name his counfel, or that jhe latter when re* 
qitired would odt point out, &c. But here there is a 
dedfivef anfwer on this ground, that the parties came to a 
fubfequent agreement by paTol to do a different thing than 
that which the covenant required; and the plaintiff at* 
tempts to maintain an aclion on the former contrail, by 
proving the performance of that fubfequent agreement, 
and not of the contrail declared ou. Even if there were no 
remedy «it law on the fubfequent agreement, the plaintiff 
might fliil go into equity ; but I fee no objeilion with refpeil 
to the ftatute of frauds, where* the contrail has been exe- 
cuted, 


180? 


IJ r<*w 


Le Blanc J. At lead it was incumbent on the plaintiff 
to (hew that he was ready at the day to have conveyed 
what he had covenanted to do, and that he had done every 
ttygg^which lay upon him to do for that purpofe, but that 
the tfther party liad prevented him from doing the ait* 
If that had been (hewn, it would have likened the cafe 
-Mnosc to that of Terry v. Duntz y in which there was an 
averment of that kind* But the finifhing of the building 
there could not be a condition precedent to the payment 
of the money, becaufe part of it was to be paid before the 
particular <!uy named for the finifhing of the work. , Here 
the plaintiff has neither (hewn performance on his part at 
the day, nor any excufe for non-performance on account 
of ^hy fault of the defendant* He neither (fates that 
he Jiad performed his part, nor was ready to have per- 
formed it, but was prevented from doing fo by feme ail 
or non- performance ' n the part of the vendees. 

Uuij law: 
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Laves then defired leave to amend, admitting at the 
fame time that if the conveyance of the ground-rents were 
not equivalent to a conveyance of the land under the cir- 
cumffances, it would not help the plaintiff’s cafe. 


Lord Kenyon C. J. faid, it could not be fo con- 
fide red. 


Judgment for the Defendant. 


Fndi\\ 
l junc j8ih. 


Graham cg-:inji Simf. 


A covenant to 
fur render a copy- 
h ,ia to .1 pur- 
ch;ifi r, and to 
in. ilc r and ri ) 
all ads Cr t\i S y 

&-c. for ! ho per- 
\.l thin o r 
ai d i.iuni, >»• i :■» 
piennic/s \'.U‘ 
cc.;is a:, j ^Lir-es 
<»! !h-* ie! c.', 13 
li< t Lh > ken hv 
I'OM-p-jynrjcr.t of 
tic Ims rn 
lo.<t on t tic. 
rr.l 'o'.n of t!.M 
pa ret’. ..{‘-i ; ru- 
tin.- : isc ; o. - 

h Ci J Ly i i: : ...!- 
3inttaf.ee- of tf-e 
tenant, and he 
fine ‘n not due 
t'li r.fX'r ilie ad- 
mittance. 


f N covenant, the plain tifT declared, that whereas by a 

Sl t 

certain indenture made on the 3th Jan. \ Boi, between 
the defendant arid his wife Elizabeth of the one part, and 
the plain:!:!’ ci lie other, reciting a devife of certain copy- < 
hold ['rein: fee to the defendant’s wife (then the wife of 
y. &*} for life, remainder to R . F. and his heirs j and re- 
citing the death of J. S. arid the marriage of his widow 
with the delendant, and that the defendant and hi&jyrfe 
had contracted with the plaintiff' for the fale; of the faid 
copyhold premif.-s, thereby covenanted to be furrendcred 
to dim, for the life of Elizabeth^ for 27 5/. ; it v/js'Vrit- 
zrdled, that in purfuance of the agreement and in consi- 
deration of 275/. payable by inftalments in the manner 
therein exprefled, the defendant for liimfell and his wife 
covenanted with the plaintiff that they at his or her pro- 
per coffs and charges, at the then next orfome fubfequent 
court, See. at the requefl of the plaintiff would duly furren- 
derthe premifes, &c. And it was further covenanted, that 
the defendant and Ida wife, and* all others claiming any 
eftate, &c. in the premifes during the life of Elizabeth , 
fhould at all times during her life upon the reafonable rc- 
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queft, and at the cofts and charges of the defendant and his 1801. 
wife) or one of them , make, do, and execute, & c. all fuch <3* ah am 

further and other lawful and reafonable a£ls, deeds, fur- 
render, and aflurances for the more perfect furrendering 
and nffuring, &c. the premifcs, to the ufe afj^the plaintiff 
during the life of Elizabeth, as by the plaintiff or his coun- 
fel fhould be reafonably required, &c. The plaintiff then 
averred, that though he had paid the money and performed 
the indenture on his part, yet the defendant and his wife 
did not at their proper coils and charges at the next 
court, &c. furrender the premifcs, although rtqu- fted ; but 
on the contrary, that though the defendant and his wife 
did afterwards, on the inn of April 1801, duly furren- 
der the premiss, yet that certain fes and cxpeuics became Breaches, 
due and payable as ajls and charges cn the furrender, 
amounting to 5/., which the defendant and his wife re- 
fufed to pay. adly, That the defendant and his wife did 
not do other reasonable acls, Sec. for better furrendering 
"^SfeWdluring, &c. ns by the plaintiff wore reafonably re- 
quired; but that for better furrendering and afl uring, See* the 
premifes, it became necefTary that the plaintiff fhould be 
Emitted to the premifes at the faid court, and that a cer~ 
tain fine fhould be paid to the lord of the faid manor cn the 
admiffion of the plaintiff, Sec. amounting to 18/., for 
making effectual the fame : and then the plaintiff averred, 
that fuch admiffion of him took place, and the faid fine 
was due and payable during the life of Elizabeth , &c. ; 
but that neither the defendant or his wife paid the faid 
i8/.'to the lord, &c. on the admiffion of the plaintiff, al- 
though duly requefteif, Sec. as ail affurance required, &c. 
by the plaintiff; and therefore, Sec. The plea took iffue 
on the firfl breach affigned, and demurred to the fecond 
breach, becaufe it was not alleged in the declaration that 

the 
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the payment of the fine therein' ^ 

deed, of affiirance neceflary or Wade i>r 

performed by the .defendant, ot that the fame w fa a reafon- 
able fine, or that the defendant and his wife had notice of 
fuch fine,8£that the plaintiff had fuftained any damage by 
the non-payment thereof. 

Lambs in fupport of the demurrer was flopped by the 
Court. 

EfpimJJe, contra, faid, that the intent of the covenant 
was, that the feller fliould pay all the expence of the con- 
veyances and a£ls neceflary to make a good title to the 
purchafer: and that the payment of the lord’s fine was 
part of the aflurance neceflary to perfed the plaintiff's 
title. But 

The Court , referring to Hobart v. Hammond, 4 Co. 28. a . 
and Rex v. The Lord of the Manor of Hendon, 2 Term Rep . 
484. faid, that no fine was due to the*lord till afteHfti- 
mittande, and confequently the plaintiff’s title* was com* 
plete before the fine was due. 

Judgment for the Defendant. 

FfUtv* Nowlan avainfl Geddes. 

y*** ic>ih. 

To a declaration '"pHE plaintiff* declared in afiumpfit upon joint promifes 
joint promifes by againlt the defendant A. Geddes and one George luiwg, 
wXom^he avers r> tf which faid George was and is ngw in due manner ©ht- 
p^ea^t^nuT'de/ * “ f awe( V’ &c. Plea by Geddes , after imparlance, that 
record of out- a fti 0 non, &c. becaufe there is no fuch record of tlie 
a plea in abate- judgment of outlawry a gain ft the faid G . £. ih r the foifl 

ment, for want J & J 0 

of parties $ and therefore if it cr-ncludc in bar, jtisjbad on gffjtral demurrer, and thy pjjintiff «* 
entitled to judgment quod recuperet, &c/ ’ 

declaration 
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LcrtueS) in fupport of the demurrer, faid, that in effe& 

• 

the plea only amounted to this, that another ought to 
have been fued jointly with the defendant ; and therefore 
the plea ought to have concluded in abatement, and not 
in bar. For every plea in bar ought to go to the merits ; 
unlefs where collateral fa£ls pleaded are an inducement to 
or fubftratum of the attion ; and thrn they may conclude 
in i ar. And it was neceffary for the plaintiff to demur, 
ctherwife he w r ould be concluded by the judgment on a 
fdea in bar, 

B'qfflqw contra. The pica was properly in bar. The 
proceedings are by original againfl two, and the declar- 
ation ftates a joint promife, and yet is againft one only: 
for the demurrer to the plea admits the fa£f, that there is 
no record of outlawry againft the other. And he referred 

. r 

to Horner y. Moor (a), where debt being brought upon a 
joint bond againfl: one, judgment was arrefted. But 

All the Court agreed, that as the plea amounted only to 
a plea in abatement, it was ill to conclude in bar. 
And by 

Lawrence J. The demurrer only admits what is pro- 
perly pleaded; atfd if the plea Ihould have concluded in 

(a) n n. hti.-iji+Gco. 2. cited by Afik J. infer* v. Shure t 5 Burr. 1614. 

abate - 
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declaration* mentioned now remaining in the Court, &c. 
as the faid plaintiff has above in and by his faid declara- 
tion fuppofed ; and this the faid A . G. is ready to verify ; 
wherefore he prays : judgment if the faid plaintiff ought to 
have maintained his aforefaid a&ion thereof againft him 
the faid A . G. To this there was a general demurrer, 
and joinder. 
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abatement and not in bar, the demurrer does „ not admit 
fafts not rightly pleaded. Now the plea is in efFe&, that 
another joint contractor was not fued, which is a plea in 
abatement. In the cafe cited, it did not appear on the 
face of the declaration that the other joint obligor was 
outlawed. 

Li: Blanc j. The ad mi Hi on of the fa £1 by the de- 
jnurrer cannot vary the call j for fuppofnig tlie defendant 
had pleaded th.it there was a joint nroinife, (and the pre- 
fent plea is in clledl no more,) and the p! uiififF had de- 
murred, that would have been equally an admiifioti of the 
fa£t, and yet no doubt filch a plea mu ft have concluded in 
abatement. 

Et per Curiam. The judgment in this cafe is not a re- 
fpondeas oufter, but a general 

Judgment for the Plaintiff (£), 

(/;) Vide Wall* v. Saw, i Lufiv . 41. 
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Greasley againft IIicc in bottom and AnotfifejC 


Where a nv b, 
after bfg.nning 
to demolWh and 
pull down a 
houfe, llc.il Hour 
therein, or force 
the owner to fell 
it at an under 
price, the value 


'jp HIS was an action on the flat. 1 Geo. 1. Jl. 2. c. 5. 

/. 6 . againft the hundred of Stapleford in the county 
of Nottingham , for a reparation in damages by reafon of 
the pulling down in part the dwelling-houfe of the plain- 
tiff by perfons unlawfully, riotoufly, and tumultuoufly 


thereof earn >t be a fiL m bkd. 
recovered in an 


On the 3d of September a mob confiftjng of 


aflion againft more than two hundred perfons came in tlie morning to 

the hundred on * 0 

the 6th fe&ion the plaintiff’s houfe at Stapleford , who was a flour- fdler 

of the riot a£l 

iGeo. i.ft.z. c. 5. fuch fteaiiug and robbery being fubftantive felonies, and not within the 
offence created by the 4th left; on of the att. Bui Hour which was fpvilcd 01 deltroyeJ at the 
‘tiii.c vt Inch beginning to demolifli, See. may be fo recovered. 


6 


and 
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, 4 .nd grocer ; and after beating him, and threatening to 
the windows and pull the houfe down, they a&ually 
uroks the windows of the houfe and kitchen, cut the iron 
and thunchions, and broke the window*fhutters. They 
alfo pulled down a lean-to or little out-houfe, and tore off 
the roof of ir. This latter was fo placed, that when 
pulled down there was left an opening outwards from the 
uppVr chamber of the houfe, which had communicated as 
a door-way into the upper part of the lean-to. Cut of the 
lumber-room with which this was connected the mo!) 
took a quantity of flour; fome cf it thay fold one amongfe 
another again 11 the plaintiff's confent at their c%vn price 
(nearly half the value), which they paid to the plaintiff; 
fome was flolrn • and fome was thrown about and wafted; 
in all more than two hundred (lone. On the part of the 
hundred it w:is firit objected, that the lean-to was no part 
of the dwelling-houfe ; which was ov^r- ruled, adly, That 
the fa£is proved did not amount to ths felony deformed 
in the 4th feet, of the riot act, viz. that cf the perfons 
being ^unlawfully, riotouily, and tumultuouny affemUed to 
the diltuibuice of the public peace, and unlawfully and 
with force beginning to demolifh and pull down the plain- 
tiff's dVelling-houfe. At the trial Graham I>. agreed, that 
in order to make the hundred liable, the acts done by the 
perfons fo atiembled mull amount to the offence deferibed 
in the 4th feftiou ; but he thought the cafe proved brought 
them within it. It was alfo objected, that at any rate 
the plaintiff was not entitled to recover for any part of the 
flour which was taken and fold by the mob, but only for 
the clamage done to the # houfe and lean-to, and the flour 
fpoilcd in fo doing. The jury however, under the Judge's 
dire&ion, found a verdift for the plaintiff for the levtral 
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Giiasley 

egwft 

Higginbot- 

TO« 

and Another. 


amount of the damages fuftatncd By Kim in 
making altogether 40 L 

Clarhe and Reader in Eajler term laft obtained a rule 

for the plaintiff to (hew caufe why the verdidk Chottld n6t 

be fet afide and a new trial had, on the laft-mentibned 

ground of obje&ion ; the flour which was ftolen, including 

that which was taken and fold againft the will of the 

owner, being a felony of another defeription, and not 
\ 

within the meaning of the 4th fe£h of the riot aft, cre- 


ating a new offence, and confequently not within the 

f 

6th claufe, giving a remedy againft the hundred for 
damages occafioned thereby. 


Balguy now (hewed caufe, and faid, that though the 
4th claufe was highly penal, and therefore to be conllrufcd 
flridiy, yet the 6th claufe on which the action was found- 
ed was a remedial law, and ought confequently. to receive 
a liberal conftru&ioii. And here the damage arofe 
from one continued aft, and afl flowed from the Original 
violence. 


The Court , however, were of opinion that the Hundred 
were only liable for the damage done to the houfe and 
lean-to, and for fuch of the (lour as was fpoiled or de- 
ftroyed in doing that damage : but that as to the flour 
ftolen, or, which in effeft was the fame thing, taken away 
and fold without the confent of the plaintiff, that being a 
diftinft felony in the offenders, an offence which exifted 
before the pafling of the riot aft, and not an injury clone 
to the party by beginning to demolifh or pull down the 
houfej it was not within the 4th claufe of the aft, and 
z confe* 
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Coiifc q ua q tly not within the claufe giving damages againft i8or. 
the hundred (a). ’ - . 

Gkiasliy 

dg&inft 

On this*, the plaintiff’s counfel conferring to remit the Hl °- Vom***" 
damages given for the flour ftolen or taken away by the an<i Aflotilcr * 
mob and fold, the rule for the new trial was difeharged 
without cofts. 


(a) Vide Rate life v. Fdcn, Co'ivp. 4^. Uydc v. Cwan, Dough 699, and 
JSLiid v. CarkSf 7 Ft nr Ftp. 496. ar.d Furr* c*s v. Wright , amc, 615. 


The King againft Stone. 


Saturday ) 
Junt aoth. 


'"pHE following conviction ofi the game laws was re- jf aconvi&ion 
moved into this court by certiorari. ofpeacVon'L 

game -laws ftate 

..... that rhe defend- 

B:ilfvro;l/n'i\ to wit. Be it remembered that on the #fl, \ vvas . P refe t nt 

.*r . at the time when 

6th of Januarx in the 41 GVe. 4. at, & c. 7 *. French , of, the information 

* ' # ^ # was read and the 

£<,c. cometh before me, j. U ebjter clerk, one of the juf- witadies exa- 
tiees, fac. and theo and there giveth me the faid juftice whenVaUed on** 
to undtrrrtaiui and be informed that T. Stone of A. in the p^oduced^n^evi- 
countv of B. gentleman, within three months then laft de " cc * a ? d dld 
•p:Mf that is, on Saturday the 3d of January in the 41ft | drt ^. cr f ti ™ c .J ^ 
year, &c. at AT. &c. he the faid T. S . being a perfon not without dating 

• - - that he was pre- 

then having lands or tenements or any ether cflate of in- viou (lyfummoned 
herltance in his own right or his wife’s right of the clear % Whether it 
yearly value of ic cl. per aim. See. (and fo negativing all 
tlie other qualifications of the flat. 22 & 23 Car: 2 .), nbr Since as wet/a* 
theft being in any other manner qualified or entitled in his' *? 
owri'pght to keep or ufe any engine to kill and deflroy the" * a \ io " s of th ® 
game or this kingdom, did keep and ufe a certain engine" - a,ld 

%£.? % F- : 4 s .... Whether the ne- 

gative of fuck quail fixations muft b- repeitrd in the* adjudicatory part bf the convidtion, or whe- 
tfw, it dufiVttt rhe % d3e&da®.t,of the ttfence ifarrfaid f jrefirtriog to the previous 

part. of the conviction which fets forth the information in which luch qualifications were fpe- 
wfeWl^c^t.vcJi 


to 
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to kill and deftroy game called a gun, agnirft.t'i^fornf of 
the ftatute, &c. : of which faid information, and of tile 
offence therein charged upon him as aforefaid, he the faid 
T. S. on the faid \ 5 th of January y &c. at M. &c. had no- 
tice. Whereupon the faid T, S . appeareth, and is then 
and there on the faid 6th of January , &c. at M . &c. 
prefent before me the faid juftice to anfwer and make his 
defence to the faid information and the offence thefein 
charged upon him as aforefaid ; and he the faid jT. $. 
having heard the fame is afked by me the faid juftice if 
he can fay any A»ag for himfelf, why he the faid T> S. 
(hould not be convicted of the premifes above charged 
upon him in form afordiud ? and the faid Thomas Stone 
pleadeth that he is not guilty of the faid offence. Never- 
thelefs on the faid 6tli of January , &c. at M. & c. two 
credible witneffes, to wit, J . C. of, & c. and J . IV, of,* 
&c. come before me the faid juftice in their own proper 
perfons, and before me the faid juftice, in the prefence of 
the faid T, S, they the faid J. C. and J. JV. being re- 
fpe&ively then and thereon the fame day and yea'i; afore- 
faid at M, Sc c. duly fworp, Sec . and depofe,'&c. (The 
conviction then fet forth the evidence of the witnefl es as 
to the fact of the defendant’s having killed a pheafant on 
Saturday the 3d of January i8cx, in the parifti of M. &C. 
but not ftating any evidence of the difqualification of the 
defendant). And thereupon the faid T. S, being alked by 
me tfie faid juftice if lie had any thing to fay, or can pro- 
duce any evidence in anfwer to the feveral matters de- 
pofed to by the faid J. C. and J, IV , as aforefaid, he the 
faid T. S , pretends and reprefepts to me the faid juftice 
that he the faid T \ S, on the faid 3d of January , &c. was 
qualified both in his own right and in right of his wife to 
kill game, but doth not produce any evidence thereof ; 


nor 
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'JJflJ 2“* S. on the faid 3d of January , Sec. 

had any lands or tenements or any other eftate of inherit' 
•ance in his own right or his wife’s right of the clear yearly 
value of 100/. per ann., or for term of life, or any leafe 
or leafes for 99 years, or for any longer term, of the clear 
yearly Value of 150/. ; nor that he the fa id T . . S. was the 
fon and heir apparent of an efquire, or of other perfon of 
higher degree ; nor that he was the owner or keeper of 
any fore ft, park, chafe, or warren, or game-keeper to any 
lord or lady of or for any minor or manors; nor in any 
other manner qualified in his own righ|~^/Leep or ufe any 
engine to* kill and deftroy the game of this kingdom ; nor 
doth he produce any fufiijient evidence thereof in anfwer 
to the fcveral matters depofed to by the find C. and 
J. IV. as aforefaid ; nor doth the fud T. S. require any fur- 
ther time for that pur pc f. And thereupon it manifeftly ap- 
pears to me the laid juftke that the Lid T . S. is guilty of 
the offence above charged upon him it; by the laid in- 
formation. Wherefore 1 the ibid juliire on the faid 6th 
* . 

of Jaijttary , See. at M. Ik c. 011 the oaths of two credible 
wittiefles fortaken before me as aforefaid, do adjudge him. 
the faid T. 8 . to be guilty of the offence aforefaid *, and 
do thereupon convict him of the fame ; and do declare and 
adjudge that he the faid T. S. hath forfeited the fum of 
five pounds for the fame offence, to be diflributed as the 
flatutc in that cafe made anti provided doth direef.” 


1801. 
The Kino 

avalnft 
Sr ON*. 


* M { Initjh, on the part of the defendant, objected, 1 ft, that 
the convi&ion does not ftate that he was duly futnmoneJ ; 
and fhat this was not cujred by alleging that the defend- 
ant was prefent ; for if a mail be not apprifed before- 
hand when he {hall be called upon to anfwer a charge, he 
cannot be prepared for his defence or have his witneffrs 
Vol. I. Xx ready. 
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CASES iii TRINM?^ 

f&»y;b M 5 few v, Jfcfcr (#fc tn6|«!i*^ • 

again ft a magiftratc for conviffongonewlthdift fummb** 

mg him, he happening to be prefenf WlWtt artbt'he* 

foil was convi&efl for the 'fame offence, who ha*& j bfetfn 

previoufly fummoned. It was there faief t6 be drrioffc 

known rule of common juftice that no man fhbuldbe con- 

vi£le^i of an offence till he had prevu^is notice given Hmf 

of the charge. To be fure, in Rex v. Jahtifon (S) it Was 

holden, that appearance cured all defers in the fummons; 

but there the objection went only to the fhortnefs of the 
v . • • - 

fummons, it haVrwg been iffued on the fame day on which 

the defendant was required to appear. In R. v. Vena- 
bit's (c) it was ruled that* a fummons was neceffary ; but 
there no appearance was dated. (The Court expreffing 
their opinion, that the appearance of the party, efpecially 
as he did not afk for further time, difpenfed with the 
fummons, this objection was abandoned.) 2dly, Neither 
the evidence nor*tht adjudication negatives the qualifica- 
tions required by the fiat. 22 & 23 Car. 2. ; the want pf 
which is of the very cffcnce of the offence. T^is Was 
holden to be neceffary in R. v. Jarvis ( d\ It is true, that 
the qualifications are here negatived in the information ; 
but that alone is not fufficicnt ; for as the information is 
the ground of the fummons, fo the evidence is the ground 
of the adjudication, and the latter cannot go further than 
the evidence warrants. And though it was faid in R*y* 
Crowther (r), that it had been no where dire£Uy decided 


(a) 2 Barnard. 34. 77. 10 1. (when this book was cited Lord Kenyon oh- 
ferved, that Barnardifton was a bad reporter j and that probably, if the con* 
vi&ijn itfelf were Ipoked into, it would appear either that the party was not 
called upon for his dc.ence,or had not proper time given to him upon jequeih) 
Vid. % Stra. 914. S. C. 

(*) 1 Stra. a6i. («) 

J(d] l Burr. (e) aTermUrp. 125-7. 


that 
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ega tivc every p^r^cular qualifi* 
cation *] yet that was not the point in judgment ^ and . at 
kail that imparts that there muft be fume general evidence 
of disqualification to put the party accufed on his defence. 
But- here there is not even general evidence. Ip R. y. 
Wh$a£mQn (o)* where the qualifications were negatived by 
the evidence, but not in the information, AJhhurJl J. faid, 
tbsyt the evidence mud prove, but could not fupply any 
defc£fc in the information. And in the precedent in 
I$urn (#), the evidence negatives every particular qualifi- 
cation. And that form was agreed to be,fu(lained in R . 
v. Tbompjbn (/:), and R. v. Hartley [cl) there cited \ though 
the Court in other refpefts did not approve of it. 

Lord Kenyon C. J. referred to a MS. note of The King 
>v. t Jarvis (*), which was taken by the late Lord AJhburton 

when 

(a) D tag. 445. (/>) 2 Bum" 1 Jkjl'u*, tic. Gama, 

(c) x'Term Rep, i 3 . (d) E.z^Gio. 5. Cald. 175. 

0) Rfx *. Morxcc Jarvis, Hit. term 30 Geo. 2. — This was a con vision 
againft the defendant upon the game laws. The convidlion fets forth, that 
on itth Ottober 1754, at Hilicrton in the county of Wilts, A. B. came be- 
fore the juftices convi&ing and made information, that the defendant within 
3 month?, at the parifh of H. in the faid county, had and ufed a fetting 
dog and fetting net, he not being then quaified by :bc lain: of this realm t0 
keep and uft , tSfc. to kill game. The convi&ion further fets forth that 
VVcbbe, a credible witnefs, came to the place aforefaid and mad*: oa:h, chat^ 
&c. (in the words of the information). It then ftates, that defendant paving* 
been fummoned and appearing before the juitices at Devizes in the faid county# 
'and the evidence being read to him $ 3nd he being a iked what he had to Uy 
for himfelf, and faying nothing except denying the fa& ; therefore the 
yuftlcea Idjudge that the defendant was not any wife qualified, cmfcivcred, 
%enfed 9 or attthcr.oud to kill and *deihoy game, or to keep and ufe dogs and 
nets to kill and deftroy the game, and adjudge bm» guilty of the otic nee, and 
to forfeitthe fum of 5/. This convi&iun being brought up by certiorari 
and put In the paper, and coming on now to be atgued. 


Hi 

Iflol. 


TbtK.it. 

agaiift 


Xx 2 


'Mr. 
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when at the bar, and corroborated 

Burrow; An which, he obferved, that the Court liad given 

an 

, 11 " 1 1 * ~~ 

Mr. Gould ag.iinft the convidlion, objected lit, The jufiiccs have not 

ihewn that they have a jurifdi&ion 5 becjufe they have not Hated prccifely 
that Jarvis had no qualification. The witnefs fwears generally that the de- 
fendant was not qualified to kill game; that, is not fufficicnt; but every 
qualification mentioned in the fiat. 22 Sc 23 Car. a. ought to be fet fortji \ 
and the defendant ihould be adjudged to have none of them s indeed other 

fubfequent qualifications (as being lord >f a manor, o’:c. which is an implied 
% 

qualification by a latter fiatute) need not be fet forth. Rex v. Hill, 1 Lord 
Ray. 1415. In v. Needs, Cornynr, 525. a general averment of 

the defendant’s difquaiificition was coufidered as not fufficicnt in a con- 
vision, though well enough in an a&ion. Rex v. 1 ‘icke l?, Mich. 1 9 G. 2, 
The conviction there was for keeping and ufing a lurcher. It was objected 
that there was no averment tlur defendant was not lord of a manor. Lee 
C. J. faid, “ He found no inflame of that fpccles of qualification being let 
*< forth $ that all the qualifications mentioned in the fiatute of Car. 2. muft 
(( be fet forth ; but this is not in the precedents, becaufe it is only an im- 
“ piled or argumentative qualifiwticn 5 the e thers are exprefied.” j Stra. 497. 
The firfi objection tiier^is the. itreng one, upon which I b-nieve tlRat convi&ion 
was quatheu. Tilts is no; a pci#; of form only, but is of fubftance, and is 
neceliury to give the jufiicej juiifjiction j and therefore mull be fet f%rth. zf t 
'J he witnefs was examined, in the fhit plac'*, in the a b fence of the defendant, 
which was an irregular proceeding. The defendant Ihould firtl have beea 
fummoned, and iiavc had an opportunity to appear j becaufe fuch examina- 
tion is ex parte j and when a witnefs lus o;:ce fvrnn a thing he is inR* manner 
bound to abide by it though faife, fj that defendant cannot crofs examine him 
upon fair terms. And here too, it is to be obferved that a: the fecond meet* 
ing, when the defendant was convi< 5 led, the witnefi was not fworn again* 
Init his former depolition read ; fo that there was no opportunity for croft 
examination on any terms. 30, Ii is faid that the defendant was nor then 
qualified, three times are ment.oru d before In the convi&ionj ift, the time. 
of the offence committed 5 2d, the lia.c of the information given j 3d, that 
of the conviftion. To which does then ie;er ? 

Mr. Norton contra. If the Court foe that there is an information made* 
an offence proved, and that the defendant has been heaid, or had an opportu- 
nity of being heard, they will not be aftuie in finding flaws. To the 2d ob- 
jection it has been faid the juftice fiiould have fummoned the defendant be- 
fore 
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an the very point in favour of the ob- 

je£licm now urged. His lordfhip read the note here fub- 
joined. 

Gibbs 

fore he examined the wiincfs. But I apprehend it would have been aTlrongel 
objection had he fummoned the party to appear without any probable caufe. 
If the defendant had defired an opportunity of crofs examining the^witnefs 
he bad a right to it j but it does not appear he deftred ir, though the witnefs 
then attended. The only defence that the defendant made was that he did 
not commit the fact ; he does not claim the qualification. To the firft aifd 
great objection, the juftices have adjudged the defcndante^prefsly to be in no- 
wife qualified, empowered, licenfiJ, or authorized; ' than which words no- 
thing can be well llronger. In Rex v. Chandler, i Ld. K aym. 581. Holt 
C, J. fold, «»- It is fufHcient for the juftices to purfuc the words of the fta- 
<5 tute.” It was incumbent on Jarvis, if he had a qualification, to prove it ; 
the juiVces were only tocxpeil a charge of the f*& committed from the wi£- 
uds examined. For it is almoft impofiible for a witnefs to prove that the 
defendant has not fornc of the qualifications. As for infiance, he mud be a 
herald and well foiled in the laws of precedency to know who at this time 
is an efquir^ or a pc. Ion of higher degree. To know who is qualified 
by virtue of this cilate a witnefs mull he intimately acquainted with a perfon’s 

%»ntal. A fearch mult be made with the cleric of the peace before a witnefs 

• • 

could kjnw who was a game kerpqg. And, laftly, how can a witnefs inform 
himi'Tt whether thu parry he accufrs be keeper of a chace, &c.? All thefe 
are negatives; the defendant is fummoned to move the afiirma he if h* 
can. T lv*rt: .oc fevv.jl cafe.;, though nut expnTsiy point, yet applicable 
by jvuify of i :i Re;t v. Ford, 1 Stri. 555. which was a c nvic- 

tion for k'fpiog am air.hmifo without licence, it w.is otve&ed that there was 
an exception *n tne ,tCl, and, th.»l it ihould appear he did not faT within it; 
but the Court re i »hat that exception c.i using by way of provifo, the defend- 
ant fli uili h *v: ir.fiTed •'» it in hi*, own defence. R.x v. Theed, jr Stra. 

6 jS. is in p.-i.u ; in' thrre tin exception did not come in by way of provif >, 
but in the rnaffing part. But further, It is luflkient if a con vision folimv 
the very w;.rds of the da ut A The flarute cf Qu :eti Anne, on which this 
conviUh’n is grounded, jus the words “ not being qualified according to the 
laws in being’' (or to that puin<?fe) ; now here are thefe and Wronger words 
a ided, la C^v. Matthews, 10 Mod. 27. Vxn. Abr. and Burn’s Jufticc, the 
Court far J, it h;d hem enough if the want cf qualifications had been alleged 
generally ; but it was liol i:n bad, because fomc, but not all, were fit forth. 

In Rex v. Marriott, 1 Stra. 66. the coavicVion wes holdcn bad, bscaufe 
X x 3 the 



1801. 


Krfcc 
agatxjt , 
Stohx, 



$4 6 

lirbi. 

'll® Kino 
egainji 
S T 0 N £ • 


CASES in t RlNITY TMflt 

G/JAr contra. The information in S^ v. Jafvts omit- 
ted to negative the defendant’s qualifications, and was 
therefore clearly had \ and what was there fard by the 

Court 

the words were the words of the witnefs } but had they been the words of 
adjudication of the j a dices it ferns it would have been well. As to the cafe 
of Rex v. Hill, it is certainly an authority againtl me as far as it goes } but it 
is ftared fo firmly that one can form little judgment from it. The words in 
that cafe poihb'y were the words of the witnefs, or there might be fome 
other objed ion not Hated. The cafe in Comyns, 525. as far .as it goes,- is 
with me} for in an a C.' *n of debt for the penalty on this a'l, it is clearly 
enough to allege the want of qualifications generally. How thole two cafes 
are dift nguilhable I proteft I do not fee : the reafon is the fame } the defence 
is the lame in both cafes. In Rex v. Pickclls the convi&ion was affirmed, 
though the objection taken was Wronger than here. One qualification was 
omitted, though the othcis wire fet forth particularly j and 1 do no t. fee why 
that qualification being created by another later law ftiould alter the cjffe. 
Therefore the point determined in that refutation lee ms not again It us. He 
was then proceeding to anfwcr the other objection } but tta* Court told him it 
would be dcie:mined on this } and alfo told Mr, Gould he need not take the 
trouble of replying. 


Lord Manjield C. J. If this matter was res Integra, and open to be gone 
into by reafoi.ing at large, jet I fliould think it neceflary for the juftices to 
fhow that the perfon convifled was an objeft of their j uri Miaion j that is, 
that Ve had none of the qualifications mentioned in the ftatute of Car 
For it is a known di Hindi ion that what conus by way of provifo in a ilatutc 
muft be infilled on by way of defence by the party accufed j but where ex- 
ceptions are in the enabling part of a law, it mull appear in the charge that 
the defendant does not fall within any of them. But in this cafe I do not 
think myfelf at liberty to go into the queflion if it were doubtful ; for all 
the cafes from the making of the rtatutc are uniform in fupport of the ob* 
jettion. The judgment in (lie Queen v. Mathews has nothing to do .with 
this cafe } these is an obiter faying only at beft. In Rex v Marriott, the 
witnefs fwore generally that the perfon v 35 not qualified, that was holdeD 
bad. The witnefs in this cafe fwears exactly the fame ; and the jufticea ad- 
judge on that evidence only. The ftream can never go higher than the 
fpnng h'-ad. Rvx v. Hiil is in point. In the cafe from Comyns, as that 
was an action, the general averment might be fufficient j becaufe in the exa* 
miction 0 1 the quefliou at the trial the qualification might be gone into. 

Thi 
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Court mutt be taJTen with reference to the point in judg- 
ment. There can be no difference in the rules of evidence 
as applicable to proceedings before juftices of peace, and 
Before the fuperior courts ; and in a&ions for penalties it 
never was deemed neceffary for the plaintiff to <iifprove 
the defendant’s qualifications. It is impoflible in the na- 
ture of the thing that a profecutor (hould be able to prove 
all thofe negatives. If the fa£ conftituting the offence 
be proved, it is fufficient to put the party upon his de- 
fence ; and he to whom the fad mud be bed known mud 
prove the affirmative, and (hew that* he was qualified to 

The Chief Juftice, in Re* v. Pickeih, argued from th*» as a fettled point, 
exceptio probat regulam. Therefore this point feems fetiled by all the de- 
terminations ; for which reafon 1 do notenter at large into the queitioo; 
though if 1 fliould do that the exception feems well founded. 

Dtntfon J. I thought this queftiort had been at reft; becaufe it U founded 
oh ftrong rr^fons and roles of law. 'I here >s a know p diftinft'on between ex- 
ceptions in a fUtute by way of provlfo (whtchjieed not be fet forth) and thofe 
•in the purview of xh% aft : and to this point there is a very ftrong cafe, 
(Rcx*v. Hell, vide Fort. 4:0.) up^n an indiftmentagainft a perfon for having 
coining inftruments in his cuftody. It was fa id by Mr Norton, that in a 
conviftion it is fufficient to purfue the words of the aft of pirliament ; but I 
think. tVt ‘s not fo ; and there are many cafes where it has been ruled other- 
wife. Among other inftances it was fo determined in the cafe of Rex v. 
Chapman, Eafter term 28 Geo. t. upon a conviftion of a perfon for rM\ng 
an or (hard j which the Court held not fufficient ; but it ought to have ap- 
peared of what, and how, the orchard was robbed, that they might judge 
whether it were a robbery within the meaning of the 45 Elis. c. 7. * 

Toffer J. I am of the fame opinion. Where negative* are defoiptive of the 
offence, there they muft be fet forth. The c<tfe my brother Oenifon refer* 
to ifyon the ftat. 8 Sc 9 W. 3. for having coining mftruments in his cuftody 
is very ftrong. ! am itrongly inclined agamft the authority of the calc in 
Comyns upon the aftion of debt for the penalty. 
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iflWrl. do it. It is true, that ip R. v* 

*7 ' in Burn was fuftained 5 but the Court exprefled great difr 

, -lv l ft G 

fafcisfa&ion with it, and this point was not in queflion. 
j t rimft indeed be dated in a declaration for the penalty* 
that the defendant cc not being a perfon duly qualified* 
“ &c. to kill game,” &c. divi the a£l 5 but it is not necef- 
farv for the plaintiff to prove the difqualification ; and il 
not, neither can it he neceflVy for the profecutor to prove 
thqlike allegation in $n information before a magiflrate. 
If the negative of the qualifications were not introduced 
in the fame ctauft’ of the a£l by which the off nee is con- 
ftituted, it would not be nectffary even to flute thofe 
negatives in the informatir i. : but that is a mere technical 
rule of pleading; and it cannot alter the nature of the 
evidence, whether fuch matter be introduced in the fame 
or any fubfequent claufe ; it is {till only matter of defence, 
and the affirmative mud be proved by the ptrty who 
wifhes to avail himfelf of it. As to the other objection, 
the magiflrate does adjudge the defendant not to be t quali-* 
fied ; for the information charges'that he was not qualified 
in the manner required; and that being read to him, he 


(rt) On the mention of this cafe Lord Ivenyon C. J. Cnd, One^Joint in 
th.it cafe has alwiys. «{i * rdt d me grcit dinatsfaCLon j namely, that the Court 
would in any c«ife intend that the evidence was given in the defendant’s pre- 
fence, without its fo appearing on the face of the conviftinn. Mr. [ufuce 
Buller, unadvifedly as I think, in that cafe held that the form of conviction 
there purfued was well enough, becaufe the precedent in Burn was in the 
fame form. 1 am very foriy that that was ever acquiefeed in by me (i)*> 
I have often thought fine? that there is found fenfe in what was once (aid by 
the late Lord C. J. Eyic, that the fooner a bad precedent was gotten *rid> of 
the better. 


(j) Vide R. v. l.oict:, 7 Term Ry % 155. and R ♦ v. Swallow, 8 Term 
Ref. 284. 

denies 
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denies ''ki' 1 ind' r: f 5 IIJWs not guilty to the whole; then the 
fa<& being pTbved, and he pretending to be qualified, but 
giving no evidence of it, as it was incumbent on him to do, 
the juftice adjudges him guilty of the offence aforefaid ; 
which therefore refers to the offence as charged in the 
information. 



The KLiicg 
Mgainft 
S'TOXX. 


Lord Kenyon C. J. The firfl obje£lion is fairly gotten 
rid of. Juftice requires that a fliould be duly fiyn- 
moned and fully heard before he is condemned \ but if he 
be ftatej to be prcfent at the time of the proceeding, and 
to have heard all the witneffes, and not to have alked for 
any further time to bring forward his defence, if he had 
any, this at all times has been deemed fufficient. On the 
other point there is much weight in the obje£tion. The 
cafe of The Ktttg v. Jarvis w'as decided above forty years 
ago: and at that time Mr. Juftice Dennifon thought that 
the quel? ion had been long at reft ; and Lord Mansfield 
faid, that it had been fettled by fuch a train of authorities 
that*he did not think *himfelf at liberty to go into the 
queftion : and he referred to the cafe of The King v. Mar* 
riott , where the vvitnefs only fwearing generally to the 
want of qualification of the defendant was holden not t3 
be fufficient. No comparifon can be made between fum- 
mary proceedings on a conviction before magiftrates, and 
actions in the courts of common law. In the former it is 
incumbent upon the magiftrates to fhew exprefsly that 
•they had a.jurifdi&ion in the particular inftancc; and 
they, have no jurifdi£tion to convict unlefs the defendant 
had none of the qualifications mentioned in the ftatute of 
22 & 23 Car . 2. All thefe being in the purview of the 
aft muft be fpecifically negatived by the profecutor in his 
information. The diftin&ion between this cafe and one 

where 
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where the exceptions are introduced bjFway oF^ovifo^ in 
a ftatute, was exprefsly dated by Mr. Juft ice Iknmfon, 
than whom no perfon was ever better verfed in the rules 
of fpecial pleading. And in Sir James Burrow' a report of 
the cafe (a), it is dated to have been faid by him, that 
“ the evidence of the adjudication ought both of them to 
u be, that the defendant has not thofe qualifications that 
€i are fpecified in the aft, or any of them.” That that 
. was fo dated and un^pftood by the bar at the time ap- 
: pears from the precedent of the form of fuch a convic- 
tion fettled by Mr. Dun?iing y which is given .by Mr. 
Bofcawen in his treatife on conviftions (b), in which pre- 
cedent the qualifications ar£ all fpecifically negatived not 
only in the information, but alfo in fttting forth the evi- 
dence, and again in the adjudication. But it is faid to be 
impoflible for the profecutor’s witnefs to give negative 
evidence of the want of qualification in the defendant: 
but I do not fee why that may not be clone. X witnefs 
may give general evidence of it from his„belief. He may * 
know the defendant, and know that to all appearance he 
is not a man of fubdance : evidence may be given of his 
condition in life to raife a reafonable pr< fumption againft 
his having any of the necefiary qualifications. It is ne- 
ceflary for courts of judice to hold a drift hand over fum- 
mary proceedings before magidrates, and I never will 
agree to relax any of the rules by which they have been 
bound. Their jurifdiftion is of a limited nature, and they 
mud fliew that the party was brought within it* Shall it 
be fufficient for the witnefs to fay, that he faw fuch a p?r- 
fon {perhaps a nobleman of the higheft rank and largelt 
.fortune in the kingdom) out a (hooting on fuch a day; 


(•») r Burr* 154. (£) p. 156. viJe p. 44-6. in the fame book* 

and 
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arid flfall that be fufficient to convict him, beeaufe the 
information, which is not upon oath, contains in point of 
form an allegation that the defendant was not qualified. 
If this were fufficient to warrant a conviction, unlefs the 
defendant proved his own qualification, it may be neceffary 
for him to bring his title deeds and witnefi'rs from thcfur- 
,theft part of the kingdom, in order to (hew his qualification. 
The propofition is monftrous; and the inconvenience and 
vexation would be infufferable. # I know not how far it 
may not extend. The legiflature only intended tofubjedi 
performs not having certain qualifications to this fummary 
jurifdi&ion. The defendant muft therefore be (hewn to 
be fuch a perfon. And if Lord Mamjield , Mr. Juftice 
Dentiifon , and Mr. Juttice Fojler thought that all this was 
necefl'ary above forty years ago, furely the length of time 
wfiich has fince elapfed, without their decifion having been 
called in queftion, has not weakened but rather confirmed 
the authority of it. Therefore I am of opinion in this 
cafe.that evidence ought to have been given of the de- 
fendant's want of the qualifications mentioned in the 
ftatute, which the magiftrate (hould have fet out in the 
convi&ion, and that he fhould have proceeded to adjudge 
that the defendant had not thofe qualifications. 

Grose J. I fhall not attempt to vindicate all the doc- 
trine which is to be found in the books refpeCling fum- 
mary proceedings before juftices of peace. There are 
certain technical rules laid down for their obfervance, 
•which I cannot reconcile to the rules which regulate pro- 
• ceedings in other cafts. I cannot fay why there (hould be 
any diftinftion between the mode of proof in a proceed- 
ing of this fort, and in an action on the game laws, where 
I believe no negative proof is ever given by the profecutor 

of 
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of the want of qualification in the deYe*hdant \ hut the 
affirmative proof lies upon him to (hew fuch qualification. 
On looking however into the books, one finds that diftinc- 
tions have been made between them, and that certain 
technical rules have been eftablifhed for regulating pro- 
ceedings on ccnvidions which cannot now be overthrown 
without' manifeft confufion. Amongft other rules it has 
been fa id by Lord Mansfield and Mr. Juftice Dtnmfon y that 
ther# mud be evidence 4>f the defendant's want of qualifi- 
cation in order to warrant a convidion : and there is no 
fuch evidence ilaLed in this conviction. Whatever there- 
fore my opinion might have been if this had been res nova* 
I cannot fet up my judgment againfl theirs which lias 
been fo long acquiefced in, and therefore I feel myfelf 
compelled to fay that this convidion is bad. 


Lawrence J. Every conviction muft undoubtedly 
charge, that the defendant had none of thofc qualifica- 
tions which are mentioned in the emdipg tlaufe o f the 
ftatute ; for unlefs that be fo charged, there is no offence 
imputed to the defendant of which he can be convicted. 
Then the fad committed by the defendant which brings 
him within the offence charged muft be proved and fet 
forth, and the rcngiftrate muft proceed to convict him of 
the offence imputed to him. But if there be a complete 
charge of the offence ill the information, I do not fee that, 
if the adjudication convid the party of the offence as 
charged againfl: him in the information, it is nectfiary to 
repeat that charge in the adjudicating part of the convic- 
tion : the repetition of it does not make it ftronger or more 
clear. Then as to the mode of proof by which the charge 
is to be fuftained, I fee no rcaibn why the proof of the 
fad committed by the defendant ihould not prima facie be 

fufficient, 



in the E4)R^>Fxi$jr v of GECkRGE III. 

fufficieijt, at lcsijft fo as to throw the onus upon him of 
proving that he was qualified to do it. The difficulty of 
proving the negative of all the qualifications ftated is fo 
great as to make it impoffible in fome cafes for a profe- 
ctfef to do it. It may perhaps fometimes be (hewn that 
the defendant is in fume inferior fituation of life, fuch as 
a fervant or the like, and fo it may be prtfutned ^that he 
is not likely to be qualified; but the qualifications ihem- 
fclves are very numerous ; and where the party is not 
known, or his circnmflances not apparent, it mufl bS al- 
mod impoflible for a profccutor to give even that fort of 
evidence, much lefs to difprove every qualification men- 
tioned. A party may have final! c Sates in Lveral coun- 
ties unknown to the profccutor, all which together may 
amount to a qualification, though e tch were much below 
it. At any rate, there fee ms to be ilule or no advantage to 
a defendant in calling upon a witnefs to give general ne- 
gative evidence of want of qualification, even in cafes 
where it is capable of being don* from a previous know- 
" lcdgc^f the pirty. ^jjid if the main fact be proved that 
he killed *the game, &c. and he does not then prove that 
he was qualified to do fo. nor dcfircs further time to bring 
forward fuch proof, it appears to me that the juftice is 
authorifed to conclude that he is not qualified, and to 
convi& him of the offence charged in the information. 
Here the information charges an offence within the jurif- 
di£tfon of the convi&ing magiftrate j the witnefs proves 
jdie faflt committed by the defendant, which fuhjeds him 
to the penalty of the ftatute; and the adjudication rtfer- 
rirfg Vo the offence charged in the information convitts 
him of fuch offence. But in Rex v. Jarvis the defeat was 
rathe information itfelf, which did not negative the qua- 
lifications. To that therefore muft be principally referred 
6 what 



The Kt xfr 
againfl 
Stone* 



c Aips in mimm* mu 

what was feid fay the Court % Which appears to ha^e been 
grounded on the cafe of The King s* Marriott^ where the 
witnefs fwore to the want of qualification, Without its be* 
ing charged in the information. Indeed in Rex v. Crawtier 
it feems as if it was required of the witnefs to give general 
negative evidence of the defendant’s want of qualification* 
though it was holdcn not to be neceffary to negative every 
particular qualification. But in that cafe it was not necefi- 
fary to determine upon the necefiity of it. And I cannot 
fee what advantage it is to the defendant if it were given* 
Therefore upon the general rule which governs evidence 
of this fort, I think the affirmative proof lay on the de~ 
fendant, and that the convidtion is right. 

Le Blanc J. The convi&ion dates the information 
laid before the magiftrate, which negatives every particular 
qualification in the defendant. Then it dates, that’ the 
party had notice of the charge, and was prefent when the 
witnefs was examined ; that he pleaded not guilty, and the 
witnefs proved the fadt againd him / Jiidthen being called' 
upon to make his defence, he pretended that he was qua- 
lified, but produced no evidence of it; whereupon the 
judlce adjudges him guilty of the offence aforefaid. « Tlje 
firft objection made is, that there was no fummons, but 
that has been properly given up ; for when it is dated that 
the party was prefent and heard the charge and the evidence 
againd him, and made no defence, nor required any fur* 
ther time to prepare his evidence, it feems to be fully 
ficient to warrant a convi&ion. Secondly, it isbdbjedl^d^ 
that the evidence does not negative the defendantVqdalin 
fications; and thirdly, that they are not negatiycd by 
adjudication. . As to this lad, when that infotci^atipn 
charges that he had none of J^he particular, qualification 

required 
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require^ 4#y the * fbatwt c,' Which it fpecifically fets out, and 1 89 !• 
rii^jufUfbr aedjudf^w hkn gtiilty of the offence aforefaid ; T *J^ r * 

that mud neceffarily mean the offence as it appears to be 
chargedhi theinformation, and is the fame as if the ad- STp»a* 
judication, had repeated in the negative all the qualifica- 
tions there fta ted. As to the fecond obje&ion, that the 
evidence does not negative thofe qualifications. In gene* 
rel the rule i 3 confidered to be, that a party is not required 
to prove a negative, but it lies on the other fide to prove 
the affirmative of that which he infills on. Where*the 
party has notice by the information of the offence with 
which Be is charged, and which Hates/ that he had not 
fuch and fuch qualifications, that gives him notice to come 
prepared with proof that he has any fuch qualification; 

So far he is benefited by the form of the information. 

Put as to the proof, I do not know that there are different 
rules* of evidence in cafe of proceedings before magiftrates 
from tlyfe which apply to actions in the courts above. 

And if the Court were to determine that it was neceffary 
for tire witnefs tentative the defendant's qualifications, 
in order to warrant a convi&ion by a magiftrate in this 
mode of proceeding, I do not fee why it mud not be 
equally neceffary to give the fame evidence before a judge 
and jury in an action for the penalty. Whatever is an 
authority for the one rauft I think equally bind the other. 

In Hex v. Jarvis the information itfelf did not negative 
the qualifications; that therefore was a fundamental ob- 
jection. It was there neither charged, proved, nor ad- 
judged, that he had not any of the particular qualifications 
motioned in the ftatute. The obfervation therefore 
milder that cafe by the Court applied to the information 
add to the whole of the proceedings, becaufe in no part of 
the con viftipn were the particular qualifications nega* 

4 tived : 
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tived ; it was not necefiary therefore to diferimipatt be~ 
tween the information and the evidence. Therefore a# 
the information in this cafe contains a proper and full 
charge of the oiTenee, and ic appears to me to be impoflible 
that the profecutor fhouhi be able to prove negatively 
that the defendant has not any of the qualifications men* 
tioned, I think the con vision ii-dst. 

The Courts being equally divided, made no order. 


The King c?u':vjl The Inhabitants of Sutton. 


juft ices by an order r emoved Thomas DunsJ^ret, 

together with his wife and three children, by name, 

from the parifti of AUtc^om to the pari Hr of Sutton, both in 

the county of Surry. On appeal a cafe was referved* 

(biting, That the pauper, having gained a fett le men t in 

Cht'tiw, hired hinfclf by the week to Mr. Hatch Sutton. 

Nothing was faifl about "Sunday in the contract *, but the 
** * ^ « 
pauper worked on that day oc^.di^ J-lly when aikeefby his 


mailer without receiving any additional wages ; though he 
fometitues received feme victuals, lie received his wages 
every Saturday night or Sunday morning ; and refilled in 
his mailer’s houfe during no part of the time, but boarded 
himfclf. That at the expiration of nine months, on his 
matin’s family fervant going away, the pauper was hired 
in his place for a year, ac ill . per annum, and lerved 
eleven months under that hiring. The Sdlions, being of 
opinion that the pauper gained a fettlement in Sutton under 
fuch hiring and for vice, confirmed, the order. 


Natulan and Cowley , in fupport of the order of Sefiions, 
contended that this cafe came within the principle of Res* 

v. Bug* 
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Bagvhrth (a), where it was determined that fervice 
under a hiring for a year would conned itfelf with pre- 
ceding fervices under any number of hirings from week to 
week.^.The on ty queftion then is, Whether the pauper 
continued Under the control of the mailer the whole time, 
Sunday s included ? If fo, no doubt a fettlement was 
gained, according to what was exprefied by Foflcr J. in 
R. v. W riugton (b)\ and at leaft it was evidence fufficient 
to warrant the finding of the Sefiions, as was faid by Lord 
Kenyon in R. v. St. Mary Lambeth [c). A .hiring by the 
week muft prim a facie be taken to include Sunday, if no- 
thing be faid to the contrary ; and this prefumption i3 
mucff aided by the fad found, 'that the pauper did occa- 
fionally work on the Sundays for his matter whenever he 
% was alked, for which he received no additional wages ; 
though fometimes he had viduals, which was evidently 
only by way of gratuity. Where the contrad was gene- 
ral, though the fervant claimed and^exercifed the privilege 
A $f having Sundays even holidays to himfelf, it was 
holder/ to be no exception in the contract, and he gained 
a fettlement under it. Rex v. St. Agues { d ). The cafe of 
72. v. Birmingham ( e ) went on the fame ground. No dif- 
ference is here ttated in the nature of the fervices under 
the refpedive hirings, only that the pauper during the 
time that he ferved by the ^eek did not lodge in the 
matter's houfe : but that is not material. In the laft- 
mentioned cafe, the pauper fometimes lodged with his 
m&fter, and fometimes not : and when he did, he paid for 
his board. Such alfo was the cafe in R. v. Whitechapel {/), 
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(«) Cold. 179. 

(£) Burr . S.C. ill. (and *Ueiv. v. Macclesfield , ^.460.) 

(c) 87 V rm 1139. {d) Barr. S.C. 67 1. 

{«) Doug. 333. and Cold. 77. 

(/) 8 Mod. 369 . Fsley, 1 46 . iConfi. 457 . 

Vol.I. Yy and 
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and St. Peter’s in Oxford v< Chipping Wycoak (a)iu 1® R 

v. Seaton and Beer [b\ fervice trader a hiring at w^k\\ 

wages the fame a6 the other man, (who had filled the fanu 

employ,) and the vails of the ttables, was joined to a fer 

vice under a yearly hiring, fo as to confer a fcttl’etnent 

So an alteration in the wages or the fervice in the middh 

of the year will not prevent the gaining a fettlement undei 

a yearly hiring. R- v. Alton (r) ; and R . v. C rendon Un 

dernvood (d). In R . v. Great Chilton (e) it was not deniei 

that the fervices, though differing in the fame degree as ir 

the prefent cafe, might be joined ; but a majority of tlu 

Court held, that the firft contract being difloived, and the 

f \ 

pauper being married when he made the fecond contraClj 
therefore the fervices could not be joined. The only cafe 


which feems to bear the oilier way is R . v. Wrington (f ) ; 
but there the pauper, though flated generally to be hired 
by the week, always received her wages on the Saturdays 
and her matter then, told her to come to work again on the 
week following. She was afteryvf.sV hired for a year; 
but the Court would not connect the fervices, becaufe the 


pauper under the former hiring was not under the control 
of her matter at nights or on Sundays- But herejihe con- 
trary is found by the fa£ti> itated, and the conclufion 
drawn by the Seflions. Something alfo turned there on 
the nature of the fervice, which was in a manufactory : 
but this was a general fervant in hufbantjry. Befidcs, 
when that cafe was decided, the diftin&ian between .ex* 
ceptions in the contract and difpenfations of fervice were 
not fo well fettled as at prefent; and at any ratc.tfcat dc- 


1 h -4 c 7 eo. 3. 2 351' ./, 

(d) Cald. 359. 

(/) Burn 5 . C. 280. 


(a) 1 Stra. 528. 

(c) E. 24 Geo. 3. Ib . 382. 
{<) 5 Term Ref. 672* 


termination 
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termination wasprior to the cafe of R. v. BagwarthfVi here i8ot. 

the conclusion was different. TheKwa. 

agttwfi 

Marry# and Lanves contra. The fefvjces to be joined The inhabitant! 

mull fie ej^em generis, and the fervant mull continue Sutton* 

the whole year under the control of the mailer. Now 

here, ill, the Cervices were of a different nature-, the one 

as*a weekly labourer boarding and lodging out of the 

mailer’s family ; the other as a menial fervant under a 
* • 
yearly hiring. But, adly, From the very nature of the 

firft contraft the Sundays mull have been excluded. The 
contraft *of a weekly labourer out of doors is always un- 
derlined to be for the working c^ys only of the week. The 
very crrcumftance of his mailer’s afking him occalionally 
to work on the Sundays (hews that by the general contrail 
•he. was not bound to do fo ; and accordingly he generally 
received fome gratuity for it. The cafe of R. v. Wring- 
ton ( a ) is pt point ; and that is not conUadi£led by R. v. 

Bagworth; for there the pauper vein a m&iial fervant in 
The ho life all the tim?7 **hich was mainly relied on by the 
Court in giving their judgment : but here it is otherwife. 

LorddCENYON C. J. It has now been too long fettled 
to be recalled, that if there be a hiring for a year and a 
fervice for a year, though but a fmall part of the fervice 
were performed under the yearly hiring, a fettlement will 
fee gained. But an attempt has been made to introduce a 
iiQj-v head of fettlement law, of which I have no know- 
ledge, under a notion that only fervices ejufdem generis, as 
itha^been faid, can be joined. That term got into fafliion 
fome time ago. At that period Mr. Jullice Fojier thought 
that fettlements were too eafily acquired by the conllruc- 

Burr • S. C. tSo. 

Y y z thn 
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SVT TON* 
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tlon Which the Court was inclined to put on tKe f ftatute ? 
but fin.ee then the leaning has been in favdiir of them $ 
and it has been fuppofed that a perfon ought to gain a 
fettlemcnt in that parifh where he has laboured for a cer- 
tain time, as a reward for his labour : a flratige idea, if 
examined *, becaufe fomewhere or other he muft at any 
rate be maintained if he be in want of it. I know not 
how to ftatc this as a queftion upon which any doubt can 
be, made. The pauper was hired by the week : nothing 
was fa id about Sunday; it is very feldom that there is: 
Why then is that day to be excluded ? If a Cnrvant be 
hired for a year, nobody doubts but that Sundays are in- 
cluded. Then why not included In a weekly hiring, *if no 
exception be made ? The Seflions have found that there 
was a hiring by the week, which muft mean the whole, 
vfreek. There is nothing ftated to (hew it was otlterwifc 
intended. The pauper was paid fometimes on the Satur- 
dn y, femetimts on the fur day ; and whenever the matter 
ordered him to do any work on jh£ Sunday, hq, did it;^ 
What is to be concluded from thence, but that it vVas his 
duty to do fo. How do thefe facts fhew that he was not 
under tlie mafler’s control on the Sundays as well as other 

r 

days of the week f In R. v. Wrington , it appeared from 
the circuit! lances that Sundays were excluded. But it is 
laid, that the fcrvices cannot be joined, becaufe they were 
no: rjufdem generis. I really know not what that means, 
nor where the line is to be drawn. Suppofe a poitillion 
were made coachman ; would thofe be deemed fervices 
cjufdem generis ? It is faid, that he was firit an eutfdoor 
fervant and then a family fervant: : but I do not know what 
difference that made in his fervices. Upon the whole, I 
cannot do better ;han adopt what the juftices below have 
done: they have determined that there was a continuing 

fmice 
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fervice for a year and a hiring for a year, ami that he i8qi.. 
gained a fettlenvent * and I think they are warranted by 
.the authorities in that conclufion. 


The Inhabitants 
of* 

Grose J. Firft it is obje&ed, that the fervant was not U 1 T ° N * 
under the control of his matter the whole year. Second- 
ly, that the fervices were not ejufdem generis, and there- 
fore cannot be joined. As to the firft, it is Lid that S 
days were not included in the weekly hiring. But why 
not ? The hiring was by the week, and npthing was faid 
about Sunday ; and ho did whatever his mailer bid him do 
on that day. What are we to collccl from thence, but that 
the parties con (icier ed that Suixlay was included ; and the 
juftices have by their order found that it was. Then 
2 dly, as to the fervices not being ejufdem gen* ris ; under 
both contrails the pauper was a fervant in huibandry, only 
boarding in the one cafe out of the matter's houfe, and in 
the othet^boarding in it. Then what ft this, but the fame 
Jort of fervice throughout. 

Lawrence J. affented. 

Le Blanc J. I cannot fee upon the fuels ft.Ued, that 
the fervice under the one hiring was of a different nature 
from that under the other. 


Order confirmed. 



664 CASES in TRINITY WtST 

l&Ot . 1 797 the fhip, being about to proceed (torn Ch*rt£j/fanv» on 

p* * a voyage to the Havannah t obtained at Charlejldwh three 

'egatnft pafiports or fea*letter$ in the Ertgli/b> French , and Dutch 

ilt * languages, the fame as are conftantly made ufe of by all 
American (hips, and refpe&ively figned by the Prefident of 
the United States in the following form (a) ; “ George 
u IVafoington Prefulent, &c. To all, &c. Be it known, 
4< that permiffion has been granted to A . R . commander 
u of the fhip South Carolina of Charlejlown of the burthen 
u of 250 tons, being at prefent in the port of CharleJlown x 
44 and bound for ILivannah, loaded with fait, ice. that 
“ after this fliip has been vifited and before his departure, 
u he (hall make oath before the officers authorifed for this 
u purpofe, that the faid fhip belongs to one or more citi- 
« c zens of the U. S. of A.; the a£l whereof fliall be 
€( placed at the foot of thefe prefents ; and in like manner 
4i that he will keep and caufe to be kept by his crew the 
44 maritime ordinances and regulations ; and enter a lift 
f( figned and confirmed by witneffes, containing the names 
€t and furnames, the places of birth and refidence, of the 
€t perfons compofing the crew of his (hip, and of all thofe 
u who (hall embark therein, &c. ; and in every port or 
Ci harbour which he fliall enter with his fhip, he fliall (hew 
44 the prefent permifiion to the officers authorifed thereto, 
44 and make a faithful report of what has palled duriirg 
44 his voyage; and he fliall carry the colours, arms, and 
41 enfigns of the U. S. during his faid voyage. In tefti- 
44 mony whereof, 1 n See . Sealed with the feal of the U. 
S., and counrerfigned by the colle£lpr of the cuftotns, of 
CharkJlo%vn , and dated 30th of Jahuary 1 797. 

{a) Only the French tranflation is h re given, as that on which the» ar* 

P 1 ' » v nal y tinned zi the bar. 


The 
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.Tjbte^ip afterwards failed from Charlejlown to. the Ha* 
mnnah with the aforefaid paflports, and returned there- 
with to Cbavleftown in the beginning of May in the year 
1797, when the captain depofited thd paflports together 
with the other {hip’s papers at the cuftom-houfe there; 
and on the 27th of the fame May , being about to fail again 
in the faid (hip upon a voyage from Charlejlown to i he Ha - 
vannahy and from thence to London , he received back from 
the deputy collector of the cuftoms the faid paflports, with 
an indorfement made by the faid deputy colle£ior thereon, 
as follows : “ Diftrift and port of Charlejlown , May 27th, 
1797. Thefe are to certify to all whom they may concern, 
th<f* Andrew Robe rtf on y maftgr of the fiiip South Carolina , 
has this day cleared for the Havamiah , laden with fundry 
articles of merchandize, confiding of oil, dry goods, and 
tallow. Given under my hand and feal of office at 
Charlejlown the day and year above written. (Signed) 
W. W. # Dep. Collector.” The captain at the fame time 
took and made entry of all fuch othef documents and 
papers as are ufualiy taken or made entry of by captains of 
American (hips. On the 1 (l of June 1797 the fhip failed 
upon the faid voyage from Charleflown to the Havatmah and 
JLondon y and arrived in the river Thames in September 1797; 
and after her arrival there took on board the goods infured. 
^nd the captain having been obliged by the death of feveral 
pf the crew to take others on board, all of whom were 
American fubje&s, procured a new muiter-roll upon oa h 
*Viade bpfore the Lord Mayor of London, and figned and 
Certified by the American minifter, having left the original 
mufter-roll with the laid minifter. Afterwards, on the 
I ith December 1797, the fhip failed on the voyage infured 
fr om London to Charlejlown ; and on the 28th of the fame 
month was captured by a French privateer and carried into 

V Orient y 
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& Orient* The (hip at the time of her failing* u|>onthe 
voyage infured, and from thence until and ; at the time of 
her faid capture, had on board, together with all a|h^r 
ufual papers and documents, the abovemetttioned paffports 
fo indorfed as .aforefaid, and alfo the laid mufter*roll fo 
figned as aforefaid ; which were exhibited to the captain 
of the faid privateer. Proceedings were inftituted againfk 
the (hip before the tribunal of commerce at L*Orient } by 
which the following fentencc of condemnation (a) was 
pronounced, dated the 14th Phviofe , 6th year of the 
French republic. The (hip South Carolina v commanded by 
A. R*> was (he attacked, &c. as a prize under Englijh co- 
lours ? Was captain R . at his departure from Charleflown 
provided with a lid of the crew in the form required by the 
French laws and regulations ? At the time of the capture 
was the lift of the crew taken away which the captain 
declared that lie had taken at London r to replace his firft: 
lift ? Had that lift, fuppofing it to exift, the legal form 
to fupply the firft lift ? Do the bills of lading and other 
papers touching the cargo prove the neutral property of 
it ? Confidering in fatt, that there is no proof that the 
privateer he Patriot flopped the South Carolina under Eng- 
lijh colours. That Captain R . does not prove that he was 
provided with a lift of the crew attefted by the public offi- 
cers of Charlejlown : that it appears that the captain did 
really get a frc(h lift of the crew from the ambaflador of 


the Uniled States at London , and that he has not proved 
that this document was delivered to the captors* apd that 
there is no proof of the pretended concealment pf it ; ,£9pr 
Countering in fidering in law, that the regifter and fea-letter prove tl*e 
American property of the (hip ; but that the log-book 


(if) The fotencc was fee out at length in the fpccial verdift, but the fub- 
ftpcc only is here iteted. 


proves 
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proveirfhaithe (aid paffpbrf dated the Jdth^ January 1 797, i86f. 

has ferved for fevcral voyages contrary to the formal regu- 
tations of the 4th article of the ordinance of the 2 Sth July 1778, *g**f 

thus exprefled ; 4i A paflport can ferve but for one voyage 
only,” 8cc. That admitting the exifteoce of the lift of the 
crew obtained in London, it would be iufufficient to anfwer 
tj>e intentions of the faid ordinance , which feft forth, 
article 9th, “ all foreign vefiVls (hall be good prize, oh 
board whereof there is a merchant, fuper- cargo, kc. of a 
Country, enemy of his majefty, or whereof the crew (hall 
be compofed of more than one- third of failors, fubje&s of 
ftates enemies of his majefty, or which lhall not have on 
board the lift of the crew atttfted by the public officers of 
the neutTal places from whence the vtfiels took their de- 
parture.” Confidering that neither the bills of lading 
cftaWilh the neutrality of the goods, and that the declara- 
tions o£ the (hippers made before the mayor of London , 
made for that purpofe, and by him certified on the back of 
them*- cannot anfwer the regulations of the 2 d article of the 
ordinance . which exprefles, &c. (fetting forth another 
Trench ordinance.) Confidering that the decree of the 
Executive Dire&ory of the 12th Vent of e , 5th yeir, promul- 
gates to the Americans the ordinances of 17 74 and 1778, 
relating to the navigation of neutral veffels, See, There- 
fore the (hip South Carolina and her cargo was declared 
good prize. From this fentence Captain R. appealed, and Appeal, 
the court of appeal on the 4th Floreal , 6th year, &c. pro- 
tiounced the following fentence (a). Queftions. Is the Quezon*, 
capture of the (hip, &c. valid ? Is the fentence of the 
tribunal of V Orient, &c. agreeable to law and the ordi- 
nances of France ? Is .the demand of Captain R . to be 

(4) The fubftance only is preferved. 


allowed 
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i8oi allowed to prove the lift of the crew* declared hSW€ 

y " rr been made at London , and with-held from him; admiffabje? 

®gainft Reafons. Seeing that the former fen te nee is fupported 
Keatons^* by the maritime laws and ordinances eftablifhed in mat- 
ters of prize ; that the 4th article of the ordinance of the 
26th of July 1 77 B exprefles, <c that a pafiport can ferve 
but forgone voyage f and that it is evident by the log- 
book, that the {hip South Carolina has made feveral voyages 
with the pafiport which was granted her on the 30th Ja- 
nuary 1797 : that the 1 8 bills of lading do not exhibit any 
mark of neutrality of the goods, and that the certificate 
affixed thereto does not fatisfy the fecond article of the fame 
ordinance , which expreiTes, i&c. (as before): that thefe 
bills of lading do not declare the neutrality of the goods: 
that the tribunal of L'Orient has pronounced on the fup- 
pofition of the exiftence of the pretended lift of the crew 
taken at London by Captain i?., which does not prevent 

1. 

applying to him the* articles of yth } 1 2 th, and yth of the or- 
dinances of 1704,' 1744* and 1778, and which renders ufe<- 
lefs his demand of proof refpeclmg this lift. Confidering 
if all thefe provinons are not fufficient of themfelves to 
eftabliffi the former fentence, the law of the 22d Nivofe 
lafl declaring, that the neutrality of (hips (hall be deter- 
mined by their cargo, the (hip S. C . is within the Jcope of 
this law , as her cargo is entirely of goods of EngUJb ma- 
nufafture, See. Confidering the fourth article of the or- 
dinance of the 26th of July 1778, expreffing, “ A pad- 
port can ferve but for one voyage only.” The yth 9 12 thf 
and $tk articles of the ordinances of 1704, 1744, and 17 78, 
which enafts, &c. (as t»efore.) Confidering the law of the 
29 th Nivofe laft, expreffing, article ift, “ the Rate of 
{hips in regard to what concerns their neutral or enemy’s 
quality (hall be determined by thqr cargo ; therefore every 

x x 'U 
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veflkl friet at fea laden entirely or in part with goods the 
produce of England, (hall be declared lawful prize, who- 
ever may be the owner. The tribunal declares the former 
fentence valid, &c. The fpecial verdift then fet out the 
feveral French ordinances above referred to. It then 
dated, that a treaty was concluded on the 6th of February 
1^778 between France and the United States, containing 
(inter al.) the following articles and form of pafTport. 
Article 12. The merchants 7 Chips of either of the parties 
which (hall be making into a port belonging to the enemy 
of the other ally, and concerning whofe voyage and cargo 
there (hall be juft grounds of fufpicion, (hall be obliged to 
exf?lbit as well on the high fea^&c. not only their paflports, 
butlikewife certificates, exprefsly (hewing that their goods 
are not prohibited as contraband. Article 25. To the 
end.that all difienfions may be avoided, it is agreed, that 
in cafe either of the parties ftiould be at war, the (hips 

belonging to the fubje&s of the otheV ally muft be fur- 

* • 

nifhed with fca letters or pafiports, exprefling the name, 
property, and bulk of tKe (hip, as alfo the name and place 
of habitation of the mafter or commander of the faid (hip, 
that it may appear thereby that the fhip really and truly 
belongs to the fubjefls of one of the parties} which pa(£* 
port (hall be made out according to the form annexed to 
this treaty. They (hall like wife be recalled every year, that 
is, if the (hip happens to return home within the fpace of a 
year. It is likewife agreed, that every fuch (hip being laden 
*is to be provided not only with paffports as above men- 
tipned, but alfo with certificates, containing the particu- 
lars of the cargo, the f>lace whence (lie failed, and whither 
bound, that it may be known whether any contraband 
goods be on board ; which certificate /hall be made out 
by the officers of the place whence the (hip fet fail in the 
X accuftomed 
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accuftomed form ; and if any one Aral! rfuttfc ft 'fit tiFit&i' 
prefs in the laid certificate the perfon 16 whom the eargfr 
belongs) he may do fo. Article 27th* If the (hips of the 
faid fubjV&s of cither of the parties (hall be met with ©it* 
the high teas, &c. by any (hip of war or privateer of the 
other, the faid fhip of war, &c. for avoiding any diforder, 
fliall remain out of cannon (hot, and may fend their boats 
on hoard the merchant (hip, and board her to the number 
of two or three men only, to whom the mader of fuch 
fhip (hall exhibit his patfport concerning the property of 
the (hip made out according to the form inferted^in this 
preftnt treaty ; after which the (hip (hall be at liberty to 
purfue her voyage without naoledation or fearch, &c. r It 
then dated the form of the pafTport ; which was the fame 
as that ufed, only leaving blanks for the names of the 
captain and (hip, and the places to which (he belonged* 
and where (he then lay, aiul the amount of her tonnage* 
and where bound, and with what laden, and for tne date. 
It then fet forth the decree of the 12th Ventofe , 6th year, 
&c. referred to in the above fcatences; which decree 
refers to the trenty, article 4th *, u Agreeable to the law 
of the 14th of February 17 93, the directions and regular- 
tions of the 21ft October 1/44, and 26th July 1778, con- 
cerning the manner of proving the property of neutral 
(hips and goods, (hall be executed according to their form 
and tenor ; consequently every American (hip fliall be good 
prize which (hall not have on board a muder-roll of the 
crew in due form, fuch as is prescribed by the model sm» 
ocxed to the treaty of the 6th February 1778, the execur 
lion whereof is ordered by the 25 tlx and 27th ankles .of 
the faid treaty.” The fpecial vcrdi£t then fet forth a law 
of the United States* dated id of June 1 796* whereby, the 
form of the paflport was preferibed, and a penalty of 200 
4 dollars 
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dollars *911 *e*ery captain of an American veffel 

lx>up4 any s lorcign' country without fuel* paffport. It 
then ftated Wfcice to the defendant of the premifes, and a 
demand and refufal to pay the lofs. 

This cafe was firft argued in Eajlcr term 40 Geo 3. by 
Giles for the plaintiff, and Carr for the defendant ; and 
again in Trinity term following by Adam for the plaintiff, 
and Perceval (now Solicitor General) for the defendant; 
and a third time in Michaelmas term lafl by Gibbs for the 
plaintiff, and Erjkine fur the defendant.' Much of the 
argument turned upon the conftruttion of the fentences 
of condemnation, the French ordinances, and the treaty 
between America and France \ which is either altogether 
omitted or very briefly adverted to. The matter firft came 
on in the fhape of a cafe referved from the Sittings ; but 
srfte* the fecond argument it was turned into a fpecial ver- 
dift by jhe defire of the Court, who thought the queftion 
raifed upon the implied warranted of grejt magnitude. 

On the part of the plaintiff it was contended, ift, that 
the fentences of condemnation proceeded altogether upon 
the breaeh of French ordinances, which carried the regu* 
lations concerning fhip documents further than the treaty 
between France and America , by which alone the queftion 
mud be governed. As to the mufter-roll required by the 
French ordinances, it was decided in Pollard v. Bell (a), 
and Bird v. Appleton (b) 9 not to be binding upon a foreign 
independent nation, nor neccffary in order to legalize the 
ini&raftce. As to the paffport, the French ordinance of 
theiath Ventofc does*indeed require that it fhall be re- 
newed Overy voyage ; but the treaty (art. a $.) only ftipu- 
totes for * renewal once a year, or as foon after as the 
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1 861. feip returns to port. The object of the paffport W&gfioAt 

— to licenfe the fhip for a particular voyage, but to ferve aS 
an annual recognition of her country. Now here the 
Bejli,* paflport was within time, being dated in January 1797 , 
and the voyage to London , which was the fecond in that 
year, having commenced in June 1 797 from Charlefiowtt t 
and the? voyage infured from London having commenced 
in December in the fame month, on the 28th of which 
December the (hip was captured. 2dly, It was not necef- 
fary Ifor the paflport to defcribe the whole of the intended 
voyage, but only the firfl: place of the {hip’s dedication to 
which (he cleared out ; for the {hip might afterwards vary 
her voyage. The treaty indeed does not require even^hia 
latter defeription, though a blank is left for it in the form 
of the paflport, which was merely for the purpofe of iden- 
tifying the (hip the better at the time. The law of the 
United States, which infli£ls a penalty on the captains of 
fuch vcflels as fail without firfl obtaining a proper paflport, 
is at any rate only a revenue law, a breach of which would 
not avoid the infurancc, although it might fubje£fc the party 
to the penalty. Befidcs, all this happened before the voy* 
age infured ; and admitting that {he had not a proper 
paflport as required by the American law, yet if it were 
fufficient within the fcope of the treaty between America 
and France > an underwriter on the fubfequent homeward- 
bound voyage could not take advantage of it. In Ghrijlie 
v. Secretdn {<?) one of the judges faid, that he could not 
fubferibe to the extent of the doftrine contended format th<£ 
bar, that a {hip infured here mud be navigated according 
to the laws of the country from which and to which fee 
fails ; unlefs it appeared that the contrail of infuratice 
tended, if enforced, to contravene any of the laws of onlr 

own 
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^wn country* XLawrcnte J. That rhuft be taken whlvthis 
diftin&ion, that there is no exp rtfs warranty^ A warranty 
makes a condition precedent. But where there is none* 
it does not follow that becaule a foreign allured may for his 
own prote&ion procure (hip-papers required by the laws 
of hi$ own country, therefore the under-writers here can 
avail themfclves of his not having them, where tjie lofs is 
not attributable to that caufe.] Here it is found, that the 
fhip had the ufual documents of an American (hip ; and it 
lies on the underwriter to (hew in what refpe£t (lie was 
not properly documented, and that the lofs happened in 
confeqhence of it. But 3 d 1 y , however doubtful the cafe 
might have been whether, if the (hip had been exprefsly 
warranted American , it might not have been neceflary for 
her to have had all proper American documents, yet there 
, being no fuch warranty here makes all the difference. 
The;* very circumftance of requiring a warranty in fomc 
cafes aud not in others (hews the u # 5dtr (landing of the 
parties that the underwriter *tak(*s uporwhimfelf a greater 
rifle itl the one cafe than the other * and common experi- 
ence (hews that the value of fuch a rifle is capable of being 
calculated ; for the premium is greater in the one cafe 
than jhe other. The elTed then of requiring that every 
(hip infured, though not warranted, (hall be properly 
documented, as the laws of that country to which (he be-* 
longs require, will be to raife a warranty againft the mani- 
feft intention of the parties, and after the underwriter 
has received a greater premium on account of the increafed 
jrifk, becaufe the allured would not make fuch a warranty* 
Ifdthe law raife fuch an implied warranty, it is extraordi- 
nary that the queftion fliould never have occurred before 
the cafe of Chrijlie v. Secretam upon which point how- 
ever the judgment there did not proceed* Arid in Rich 
VOL. I* Z z v. Parker 
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v. Parker {a) the qucftion could not arife; for that # wa$ % 
cafe of exprefs warranty. The implied warranty of fca* 
worthinefs does not apply here ; for the want of that ip 
generally a latent defeft, often unknown even to the 
owner, which renders it almoft impoffible for the voyage 
to be performed $ and therefore the underwriter cannot 
calculate what he ought to take for an indemnity : but 
there is nothing latent in the country to which a £hip be- 
longs, and therefore the rifle may be calculated like that of 
captifre. And if it be material or required to be known, 
the underwriter may flipulate for the ufual warranty, or 
an enhanced premium. Sea-worthinefs is an excepted 
cafe ; that is in the nature of a condition precedent,^ as 
every warranty whether exprefs or implied mull be ; and 
fuch exceptions ought not to be extended further than the 
lieceflity of the tiling requires; becaufe they avoid the, 
contraft ab initio, though the lofs did not happen on that 
account. The rekfpn why fea-worthinefs is an<>implied 
warranty is becakfe the true caufe of the lofs can rarely 
be known in fuch cafes, and there js a violent preemption 
that it happened from the latent defeat ; but being a coil* 
dition precedent, though the lofs be proved to have hap- 
pened from fume other uncontrolable caufe,ftill the aflured 
cannot recover. But it does not foliow that every matter, 
which if the lofs happened in tonfequencc of it would be 
a defence to the underwriter, is therefore an implied war- 
ranty a ml condition precedent ; for where a fhip has been 
guilty of fmuggling on a former voyage, in confequenc& 
of which (he is afterwards feized in the voyage infured 
and confifcated, though the infused could not recover 
tfgaiuft the underwriter for fuch a lofs, that is not on tht 

(a) 7 Term Rep. 705, 


ground 
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jground*of implied warranty, but becaufe the lofs did not 
happen from any peril infured againft : and undoubtedly 
if the lofs happened from capture of an enemy, it would 
be no defence to an underwriter that # the Chip was liable 
to feizure. and confifcation in coiifequence of a preceding 
fmuggling voyage. Suppofe the nrafter and crew were 
guilty of grofs negligence or impropriety, as by'getting 
dVunk, or all going to fleep at the fame time, in confe- 
quence of which the fliip was loft j this not amounting to 
barratry, the Underwriter would not bejiable: but dill 
there is no implied warranty by the owner that the mailer 
and crew (hall not do fuch a£ls ; and therefore though 
the were done, yet if no detriment happened from it, 
but the Chip were afterwards loft from fome peril within 
the policy, the underwriter would be liable. There be- 
ing no warranty here of the flap’s country, even if Che had 
turned out to be a belligerent, and consequently liable to 
the additional rilh of capture by an euchny, the defendant 
would Rill have been liable y and yet that is a greater rifle 
than qan reafonably be eapecied. from a neutral’s want of 
formal documents. 


6f S 


1801. 

Pk ICK 
hi.it . . 


For file defendant it Was infilled, ift, That the con- 
demnation was not merely grounded on the French ordi- 
nances, but on the treaty between Francs and America , 
which adopts the maritime ordinances of France ; and the 
fentence, which was by a Court of competent jurifdfidlion, 
h m put a conflru&ion on the treaty requiring the mufter- 
roll to be on board the fliip, and that (he fhould have a 
proper paflport Tenewed -every voyage, which was not the 
cafe here. Then however erroneous that conftru£lion may 
be* this Court cannot fit as a court of error to revife their 
Z z 2 judg- 
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j8®l* judgment. Garrels v. Kenfington (a) went on that'grounJ. 

The 25th article of the treaty requires* that before an 

aganft American mafter fliall take out a paffport, he fhall fwear to 

Bill* . & . 

keep the maritime ordinances and regulations; which 

muft mean thofc of France; for America having then re- 
cently eftablifhed her independence, had no maritime code 
of her own. Btfides, America would not bind herfelf by 
treaty to keep her own ordinances, which without any 
treaty her fubjefts were bound to do. At any rate, if the 
treaty be doubtful, the ordinances may be taken to explain 
it. 2 d 1 y, If the treaty be taken to refer to the maritime 
ordinances of America only, (till the paffport is void, not 
being conformable to the American law ; inafmuch 2r> the 
deftination of the (hip was not truly dated ; which is mod 
material to be known, as was faid by Sir IF. Scott in the 
cafe of the Juffrouw Anna [b)> becaufe queftions of prize 
or no prize frequently depend on that circumdance. 
When the (hip fettled the fecond time from Oiarlejlonvn 
her true deftination was to the Havannah and London , the 

1 

latter being the ultimate obje£b of the voyage ; bat the 
paffport only mentions the former. This was calculated 
to miflead the cruifers of France , and was a fraud upon 
her : and if the want of any paffport would have been a 
good caufe for condemnation, a fortiori a falfe one is fo; 
Then this is not aided by the finding of the fpecial ver- 
dict, that the veffd had the ttfual papers on board ; for 
that dies not conclude the queftion whether fuch papers 
were legal by the terms of the treaty and the ordinances 
of America. Then 3dly r though the veffel infured were not 
warranted American in exprefs terms, yet there is an im*. 
plied warranty in every contract of infurance, that the 

(b) I Rob, Aim, Ref, 126. 


[a) 8 Term Rep, 230. 
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fhlp (hall be navigated according to the Jaws of her own 
country, the law of nations, and fuch particular treaties 
as bind her own country to foreign (laces. It feemed to 
be fo confidered by the Court in Ghrijlie v. Sec ret an (a). 
And the opinion there intimated was the flronger, becaufe 
that was an artion by an infurer on goods only, who has 
•no control over the {hip ; whereas tins is by the # owner of 
the (hip as well as of the cargo. This is grounded upon 
the fame general principle which governs the cafe $f fea- 
worthinefs, that the affurer (hall properly perform or pro- 
vide fbr the performance of every art over which he has a 
control, fo as not to enhance the rifle of the underwriter 
by any laches of his own,* or thofe whom he employs. 
The prefent is even a (Ironger cafe for the railing of fuch 
an implied warranty ; for the want of fea-worthinefs is 
•forAetimec unknown to the affurer, but he can always af~ 
certain whether the Clip be properly Jlacu men ted.. What- 
ever is of the offence of a contrail implies a warranty, 

whether fo called or not; and this is not confined to fca r 

• * 

worthinefs, but comprehends alfo a mailer and crew of 
adequate ilcili and ftrength adapted to the (hip and the 
nature of the voyage ; and neceffary tackle and provifions 
are alfo included. In tbefe cafes the event fignifies no- 
thing : for in cafe of a lofs at fea, how can it be told 
whether it happened by the common perils of the fen, or 
from the infufficiency of the (hip or crew, or becaufe they- 
were ftarved for want of provifions. The cafe of all the 
crew going to fleep or getting drunk is beyond any im- 
plied warranty ; becaufe all that can be exported from 
the affurer is to warrant their capacity to navigate proper- 
ty, and not their will or their arts. It is laid, that if there 
ijj.e no warranty of country, the rilk of the underwriter i§ 

(*) 8 Verm Rep. 192# 
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not varied by the want of proper documents of the flnp ; 
becaufc he infures agninfi all rllks, even of an enemy, which 
are greater than thofe of a neutral ; but that is not fo : for 
if the (hip infured turn out to be a belligerent, the under- 
writer has the chance in his favour of her having provided 
force to repel force; (he has alfo the protection of her 

u* 

own country (hips -of war, in the firft inftancc, and for re- 
capture : at any rate (he will take more pains to avoid the 
enemas cruifers. Whereas an hon< ft neutral has nothing 
of this fort to fear ; (he fails in the face of danger without 
any of the precautions of an enemy ; therefore her rifk is 
fo much the greater than that of a belligerent if (lie do not 
put herfelf in a condition to avail herfelf of hjjr neutrality 
when (lopped and quc'lioncd. The neceffary documents 
to prove that are iud as important to her fafety as fea- 
worthinefs, and fufiicient tackle, crew, and provifions. 
A warranty does* no.t^ particularifc the having fudi and 
fuch documents, but the ireccffity of having them is a con- 
ference of law attaching on the warranty; and therefore 
whether exprefs or implied can make no difference; There 
is however a difference in one particular, where an ex- 
prefs warranty goes further than an implied one; for’the 
former fpecifies the particular nation to which the (hip 
belongs, and it would not be fufficicnt to (Bew that (he 
was of any other neutral nation, though more favoured by 
the enemy, ^thly, If the (hip were not properly docu- 
mented, the affured cannot recover, although the Jof$ 
happened not on that account, hut from the non-obferv- 
ance of French ordinances which the American was* not 
bound to obferve : bccaufe* it was a negiefl of the affured 
whereby the underwriter’s hazard was increafed. This 
principle was dearly eflablifhed in Rich v. Parker (/a). It 
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is true, that was the cafe of a fhip warranted American ; 
but that makes no difference, if this be an implied war- 
ranty. And that cafe was the ftrongcr, becaufe the veflcl 
had the. paffpor t, the required document, on board at the 
time of the capture, though (he failed without it in the 
firfl inflance. But in Law v. Hollingworih (a) the Court 
*hcld, that there was an implied warranty on the part of 
the aflured that the (hip fhould be navigated up the Thames 
by a competent pilot ; and there having been no piltt, the 
underwriter was difeharged ; though it did not appear that 
the lofs happened from any want of competent fkill in 
thpfe who fupplied his place. So Farmer v. Legg (£) went 
on the fame ground. 

For the plaintiff, in reply to thefe Iaftmentioncd cafes, 
it was obferved, that they went on the ground of difobe- 
dience*of regulations enjoined by oi;r own laws. 

yfiere appeared from the fuggeflions thrown out in the 
courfe of the argument to be a difference of opinion on 
the bench refpeding the queftion of implied warranty; 
and*the Court took time to confuler of their judgment till 
this term, when 

Lord Kenyon C.J. delivered their opinion in the fol- 
lowing manner. This was an ad ion on a policy of infur- 
ance on the fhip South Carolina , and on goods on board 
the fame, from London to CharLjhum. There was a lofs 
by” capture. The defendant pleaded the general iflbe, and 
piaid the money into court on the money counts. The 
fpeciai verdid ftates, that the fhip was in fad an American 

[a) 7 Term Rep- 16c; (J) lb* i86« 
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fhip, but there was not any warranty in the policy. That: 
on the 30th of January 1797, being then about to fail 
from Chari ejl own for the Havanuah, the captain obtained 
the regular paflports, which are fet out verbatim in the 
verdift. In the beginning of AJay 1 797 fhe returned from 
the Havannah to Charhftoivn, and depofited her paifports 
with her 4 other fea-papers in the cuflom-houfe at Charlef- 
town. On the 77th of May 1797, being then about to 
fail ajpin from CharJcjlo^vn to the Havannah y and from 
thence to I.qndou v the captain received back from the 
<;ultom-houfe at Churl Jhwn his pafiports, with a certifi- 
cate indorfed thereon, dating that he had that day cleared 
for the Havannah with goods fpecified in that indortc- 
ment ; and at the fame time took all other documents and 
papers ufually taken cr made entry of by American (hips. 
The (hip failed from C hnrhjhwn to the Havannah , and 
from thence to Lpndtn, and arrived in the river Thames in 
September 1797. At London (he took in her cargo (the 
goods infured) for Chavhjloivh \ and on the 1 1 tlx of De- 
cember l~()~ failed on the voyage injured, viz. from London 
to Chariejlo^n, and was captured by the French on the 
38th of December 1797. At the time of her capture^fhe 
had on board, tor ether with all other ttfual papers and docu- 
ments, the paflports fo indorfed. She was condemned 
with her cargo by the tribunal of commerce at U Orient s 
and that fentence affirmed on appeal by the tribunal of the 
department of Morkihan . Both fentences are fet forth ity 
the fpecial verdict. 

The demand made by the plaintiffs, the aflured, i^pop 
this policy is refilled by the underwriter on thefe grounds* 
that although the policy docs not contain any warranty o£ 
what nation or defeription the veffel is, yet fhe being in 
fa£l w American^ the law implies a warranty on the par* 

<4 
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of the aflured, that (he (hall be furniflied with all fuch 
papers as an American (hip ought to have : that this (hip 
the South Garolitia had not fuch a paflport and certificate 
as (lie ought to have had : and that it appears by the fen- 
tence of condemnation that (lie was condemned for want 
of fuch papers ; which by the treaty between France and 
America (he ought to have been furhiflied with. On this 
ftatement three queftiotis arife ; id, Whether in this cafe 
there be any implied warranty that the (hip (hall be fur- 
?iiflied with all papers and documents, whith an American 
ought to liave ? 2d, Whether in fatt this (hip had all 

fuch papers ? 3d, Whether the condemnation proceeded 
on the ground that (he had not fuch papers, as by treaty 
or the law of her own country (he ought to have : or whe- 
ther it proceeded on a want of fuch papers as the ordi- 
nance! of France only require ? The opinion which we 
have fornyd on the two la(t of thefe cjdeftions renders it 
unneceflary at prefent to enter into any djfcuflion of the 
firft question, namely, whether there be any implied war- 
ranty in th^s cafe : on that queftion we defire to be under- 
(lood as not giving any opinion. The fentences of con- 
demnation appear to us manifeftly to have proceeded on 
the ground of a breach of French ordinances ; particularly, 
the ordinance of the 26th of July 1778, which declares 
that a paflport (hall ferve but for one voyage •, whereas by 
the treaty between America and France paflports ar # e to be 
.recalled only every year \ and that only in cafe the (hip 
returns iuto her port within the year. And in this cafe 
the paflport which the South Carolina had on board at the 
time of her capture had been granted within the year ; for 
Jt is dated to have been granted on 30th of January 1797, 
and the (hip was captured in December 1797. We there-* 
fote think that the condemnation was purely for a breach 

of. 
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of French ordinances, which were contrary to the treaty, 
were not adopted by it, nor the condemnation expreffed 
by the fentence to have been for a£ting contrary to the 
treaty. So that if there were any fuch implied warranty 
as has been contended for, the fentence of condemnation 
does not negative it. t We alfo think that it appears upon 
this verdift, that this fnip had all the papers necefiary for 
an American veffel ; and this puts an end^ to the defence 
made by the underwriter. The two papers in which the 
defendant contends (he was deficient are the pafljport, and 
certificate. Thefe papers are different in their nature : 
the firft is an authoritative declaration by the government 
of the country to which (lie belongs, that the (hip is the 
property of fubje&s of that country; and fuch paflport 
this (hip had at the time of her capture in December 1797 ; 
the fame having been granted in January 1797 within the 
year. The other" paper, the certificate, relates to the 
cargo, and anfwers to our manifed. „The words of the 
25th article of the treaty are, that befides the pafiport, 
<c the (hip (hall alfo be provided with certificates containing 
u particulars of the cargo this from its nature mud be 

taken out at every port where (lie takes in cargo. Here 
the (hip took in her cargo for the voyage infured at Lon- 
don; and the verdift dates that (he had all the ufual 
papers and documents; and it does not any where appear 
that any paper, certificate, or manifed of her cargo taken 
in at London , which was the cargo infured, was wanting* 
On thefe grounds we are of opinion that judgment mult 
be for the plaintiffs. 
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The King cigainft The Juftic«s of Wilt- 

shirk. 

^JT HIS came on upon a rule to (hew caufc why a manda- 
mus fhould not ifluc to the defendants, commanding 
them at the next general quarter fe (lions to receive, pro- 
ceed upon, hear, and determine the appeal of the church- 
wardens and overfeers of the poor of the jfarifh of North 
Bradley irt the county of Wilts , againft an order of two 
juftices for the removal of Jacob Smith, his wife, and their 
two children from the parilli of *WeJlbury to North Bradley. 
The rule was obtained on affidavits Hating, that by two 
Several orders of removal dated the 31ft of December 1800, 
John Smith a pauper and Mary his wife, by one of the 
orders, Jacob their fon, his wife, anfl two children by 
the other order, were removed from Wcjtbury to North 
Bradley.* That two feveral notices of appeal againft both 
orders wer^ given by North Bradley to Wtjlbury parifb, for 
the then next quarter fellions to be holden on the r 3th of 
January 1801 ; and that J. Francis, one of the overfeers 
of North Bradley , inftru&ed his attorney to confent on the 
part of N. B that as both parifhes were well allured that 
the fettlement of Jacob Smith the fon and his family was 
derived from the father, the appeal to the fon^ order 
fhould not be tried, and that the determination of the 
fellions as to the fettlement of John Smith the father 
fhouM*gi)vern the fettlement of the fon Jacob , in order to 
fave expence. That accordingly admiffions in writing 
were entered into by both parifhes to that effe£t ; and that 
the Attorney for Wejlbury def red that the appeal againft the 
order for the removal of t he fon might not entered, to 

fave 


1801. 


Tuiifdty, 
'Junt 23 L 


Where the father 
and fon we e ic. 
moved ho mi A. 
to Ji. by two le- 
ver'd orders of 
remove!, and the 
pirih officers of * 
/l. and V. agreed 
that the tctrle- 
men* #>f the fon 
/h'»u!d follow 
that of the fi- 
th»r, wirnont the 
ex t ence of a fc- 
ptraf<- appeal ; 

in confquenct 
of wh'ch an »►>- 
p*.*l was only 
entered ag.tinft 
the order remov- 
ing the. father} 
and after the 
Seifions had de- 
termined that 
the father was 
f -tiled in /J. j nd 
had q 1.1 -Hied that 
order. Si refuted 
to t. 1 !;** back the 
fon ; this Court 
granted a man- 
d jitui* to the 
Seliions to re- 
C'i*'e and deter- 
mine tin appeal 
againft th- order 
removing the 
fon, though at a 
fubtequent Sef- 
C'-v s to that 
hoflen next after 
the order of re- 
mov.il madej 
the .ippeal being 
dire die * ro be 
entered nunc pro 
tunc with proper 
continuances* 
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iSoi. fave expence. That N. B. parifti, relying on the faith of 


The King 

tgciinji 

*jThe Inhabitants 
ot 

Wilts* 


fuch admiflion, only caufed an appeal againft the order for 
removing the father John Smith to be entered ; and fuch 
appeal was accordingly tried, and the order of removal 
quafhed ; whereby the father remained fettled at Wejlbury • 
That foon after thofe fefiions were ended the parilh offi- 
cers of Wejlbury , in breach of their agreement, fent the 
faid Jacob Smith and his family to N. B., who were under 
the* neceflity of receiving them back; but gave a frefli no- 


tice of appeal to JVeJlbury y and alfo ferved the parifli officers 
with a notice to appear at the next feffions to (hew caufe 
why the admiflion before, entered into by their attorney 
fliould not be confirmed. That N. B. accordingly appeared 
at the next feffions on 14th ot April at Sarum , and moved 


to enter and try the appeal; when the court of quarter 
fcffions refufed to interfere, alleging that it was not their 
practice to receive, any appeal if not entered at the feflions 
immediately fojlowing the order of removal, and that they 
could not notice any private agreement between the par- 
ties. The ferving the two notices of appeal was alfo 
proved by the attorney for N- B.; who alfo depofed,* that 


afterwards the attorney for Wejlbury applied to him to en- 
deavour to difeover the fettlement of the paupers without 
the expence of appealing, but they not agreeing as to the 
Settlement of the father, but it clearly appearing that the 
fettlement of the fon was derived from the father, they 
agreed to admit that to fave expence. The affidavit then, 
fct out certain letters which had pafled between the par- 
ties, which contained a clear agreement to make, the ad* 
million above fpecified, in order to fave the expencc of the 
fecond appeal, though there were other matters io contror 
verfy refp£&ing the father’s fettlement* 


0 * 
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On tjie other hand, the affidavits again ft the rule ad- 
mitted the notices of appeal againft both orders, and the 
fubfequent agreement to let the fpn’s fettlement depend 
on that of thte father, in order to fave the expence of both 
appeals ; but ftated that at the conference between the two 


1801; 1 



The K.ing 

agQwjt 

The lnhqbltanjt* 
of 

Wilts. 


attornies N. B . acknowledged that Smith the father was 
once fettled with them by fervics under indenture of ap~ 
prenticefhip ; and the only queftion was, Whether he had 
afterwards gained a fubfequent fettlement by purchafe in. 
W. ? But that upon the trial of the appeal N. B. re/ufed 


to admit the indenture of apprenticefhip,*and confequent- 
Iy the ftierits of the appeal were not entered into. On 
which account JV, parifh ref^fed to admit the fon’s fettle- 
ment. 


. Gibb*) on (hewing caufe againft the rule, infilled on the 
particular terms of the agreement to be collefted from the 
correfptndence between the parties, tram whence it ap- 
peared that North Bradley parifh did noj difpute that the 
father* was once*fettled there ; on which account Wtjlbury ; 
parifh had not come prepared with formal proof of the 
indentures of apprenticefhip under which the fettlement 
had*been gained; and that requiring fuch proof at 
the Seffions was a departure from the agreement between 
the two parifhes ; the real fubjeft of their difpute being 
only as to the fubfequent fettlement in Wejlbury , and 
which alone Wejlbury came prepared to difprove. That 
North Bradley having taken this undue advantage at the 
Seffions, Wejlbury parifh ought not to be bound by the 
tfvtnt of an appeal which was not decided on the real 
merits of the queftion. And he concluded by offering to 
Jet the appellants in to try the merits of the order fox re- 

15 moving 
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moving the Ton, if they would confcnt to let th<? father^ 
fettlement be governed by it. 

Jchfl, in fuppo# of the rule, denied that the agreement 
extended in any refpeft to the father’s fettlement, but only 


to the Ton’s, which was derived from it. That there was 


therefore no undue advantage taken by the officers of 

< 

North Bradley in infilling upon the proof of the original 
fettlement in their parifh. But as they were prevented 
fron? entering their appeal in time to try the merits of the 


order removing the foil from Wejlbury % by the agreement 
entered into with the latter, which made it unneceflfary, W \ 


parifh ought not to be fufierfd to take advantage of their 
own wrong *, but the Court under the circumftances would 
now direct thcSeffions to enter the appeal nunc pro tunc, 
to prevent a failure of juflice. And he referred to the. 
following note of a cafe furnifhed by one of the officers of 
the Crown Office. * 


The Seflions arc “ [Eajler term, 23 Geo. 3. Mr. Wilfon moved* for a 
an apuc’ii prcl C rule to fhew caufe why a writ of mandamus fhould not 
time duiiil^tbc ^ ue > dire&cd to the juflices of the peace for the county 
icTth^dTr of Leicejler> commanding them to proceed upon the appeal 
wmoval made. 0 f the inhabitants of Stoke Golding againfl an order of two 
juflices for removing Samuel Vincent a pauper, his wife, 
and four children from Cajlte Donington to Stoke Golding . 
This was grounded upon an affidavit dating, that in > 
nuary lad this order of removal was made, and notice of 
appeal given s that the inhabitants of Gajlle Donington dif- 
covering that the woman was not the pauper’s wifc/i and 
fo the children illegitimate, and therefore their fettlement 
could not be derived from him in Stoke Golding, agreed tut 

take 
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take the paupers, and the children, back again; and 
did accordingly take them back ; and the order of removal 
as to them was confidered to be at an end. That after- 
wards, and before the Seflions, a new order was made, 
removing Sarah and the children from daflle Doningtqn to 
Stbfton ; againft which Sibflon appealed ; and the Seflions 
were of opinion that the former order of removal not hav- 
ing been regularly appealed from, and quaftied, was con- 
clufivc on Stoke Goldings and for that reafon were proceed- 
ing to qualh the fecond order of removal to Sibflon . That 
the attorney for Stohe Golding happening t 9 be in court 
then defined that their appeal againft: that firfl order might 
be heard; but the juftices refufed, (although it was the 
firfl: fi*ffion after the order mada.) He then propofedthat 
th&^icflions would permit the cafe to be ftated for the 
^opinion of the Court of King’s Bench, whether the fir ft 
order under thefe circumftances were conclufive : but this 
was alfo refufed. The Court granted # a rule to (hew 
caufe. 

« Mr. Bearcrcft and Mr. Dayrell in *the next term 
(hewed caufc, on the ground that it is the cuftom at 
Leicejler for all appeals to be entered on the firft day of 
the felfions; but this was prefented afterwards: and that 
agreeing to take the party back was nothing. 

« Mr. Juftice Buller faid, they ought to have pro- 
ceeded on the appeal : they were bound to receive it : it 
was prefented at the next feflions. Per Cur. Rule ab- 
folute for mandamus.”] 


i8pk. 

ThcKaNO 
againft ' * 
The Inhabitant* 
of 

Wilts. 


Qourt faid, that the application was a reafonable 
one, and they oughf to*gr ant lU The pariflt officers of 
Nerd Bradley were prepared to enter their appeal at the 
8 proper 
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*^MKinc 
Pbe Inhabitants 

;'? of 

Wilts, 


proper time, and were on)y prevented from doing fo by 
tile agreement of the other parifli, which then rendered it 
Unrtcceflary. No fault was imputable to them. The man- 
damus therefore fhould go to the juflices to receive and 
enter the appeal nunc pro tunc, and enter continuances* 


Rule abfolute* 


*lhurjdayi 
'June a 5th. 


Spencer agaitijl Hall. 


Wh«e a defend- r I 'HIS was a rule calling upon the plaintiff to (hew 

ant tending in X 

town at the iflu- caufe why the verdidt obtained by him in this caufe 

ing of the writ 4 

changes his re- fliould not be fet afide With cofts for irregularity. The 

r!entiy C ci^the*" venue was laid in Middlefcx ; and the defendant wac 11V- 

dXnce 1 ofVbove * n 6 there at ^ ie timc i^uing the writ j but before the 

tow n 11 1 be /or eth e ^ e ^ ver y declaration he quitted that refidence, and 

Wfue er L°is the WCnt t0 re ^ e permanently at Worcejier: and notice of 

titled to 14 days’ this was given to the plaintiff's attorney before the declar- 
notice of trial, 

ation was delivered : notwitliffanding which the ifflue was 
delivered on the nth of May, with notice of (rial lor the 
fittings after laft Eajlcr term, which commenced on the 
19th of the fame month. And the queflion was, Whether 
the defendant, having a fettled refidence in town at the 
commencement of the adlion, though afterwards remov- 
ing to the diftance of above 40 miles off, was entitled to 
14, or only to 8 days notice of trial. 


Garrow and Marryat (hewed caufe, and contended tot 
the fliorter period, on account of die uncertainty that 
Would generally enfue if the length of the notice were to 
depend upon the defendant’s change of refidence fubfe- 

quent 
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fcjuent to the iffuing of the writ, which might not he 
known btforehand to the plaintiff, who would thereby 
lofe the opportunity of giving 14 days notice; And this 
they fiid had been the general praftice; and that the 
cafes in which it had been otherwife confidered were 
where the refidence in town at the commencement of the 
action was only occafionaL 


#OT‘ 

Spence* 

tgainji 

flAL*.* 


Lawes , in fnpport of the rule, denied that the general 
practice was fuch as had been reprefented. The ftatute 
^4 Geo. a. c . 17. f 4. on which the queftion turns lias no 
reference to the commencement of the a£lion; but only 
directs, u that no Caufe (hall be tried at nifi prius, &c. or 
afShe. fittings in London or Wejiminjlcr , where the defend- 
ant refides above 40 miles from the faid cities, unlefs no- 
tice of trial in writing has been given at lead ten days (and 
the praftjee of the Court requires fourteen) before fuch 
intended trial.” In Brind v. Torrjs ( a ) aU the antecedent 
ft ages of, the caufcf arofe in London ; but yet it was ruled 
that fourteen days notice* of trial was neceffary, the de- 
fendant having ceufed to refide in town before the de- 
livery <jf the iflue. And this was recognized in Douglas 
V. Ray (i). 

Lord Kenyon C. J. (after confulting the other Judges) 
faid, that as this was a queftion upon the conftruftion of 
the aft of parliament which concerned the praftice of all 
the courts, it fhould be referred to the Matter to inquire 
into, the praftice, and confer with the officers of the othet 
courts, in order that all might be . regulated by one uni- 
form rule ; and then to make his report uppn it. 

(<*) t Blec. Rep. lic$. (*) 4 Term Rep. 5521, 

V/)L, I. 3 A 


Upon 



tpo 

180$ 

Spenccb 

againft 

Hail« 


CASES m TRINITY TERM* 

Upon the lad day of the term (a) the Madcr reported, 
that he had conferred with the officers of the other courts, 
and they all agreed that the practice was for the defend- 
ant to have the longer notice of trial in thefe cafes. 

Rule abfoluW. 


(*) The master was d’icu3Vd feme days before* 


THE \ ND 


r n:\irr term . 
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A 

A BATEMENT. 

** See Pjleadinc, No. 5. 7. 

ACCEPTANCE OF GOODS. . 

See Ass l m ps it, No. 4. 

ACTION ok the CASE, 

Agreement. 

I. The # deiendant having had a credit 
lodged with him by a foreign houfc 
in favour of one IV. T. to a certain 
amount, upon an exprefs ftipuiation j 
That fV, ST. fhould prcvioufly lodge j 
in his hands goods to treble the 
amount; and being applied to by 
the plalr.tilfs for information rclpeft- 
^ng the rt fponhbility of 3n- 

fwered that be knew nothing of IV. 
T. himfelf, but what he had learned 
frbrft #his corretpondet.t ; but that 
he had & credit i'ntged c wi t h him fer jo 
much by a regulable heufe at H. 
which he he id at W. 1 V dtfpc/al , 
(omitting the condition,) an< b that 
upon a view of all the cireutnjl antes 


•which had ccme to his (the defend* 
ant’s) knowledge, the plaintiffs might 
execute W. T.'r order with fafety ; 
'in*, an order for the fale and deli- 
very of goods on credit. In an ac- 
tios on the cafe to recover damages 
incurred by the plaintiffs in confe- 
qucncc of having trailed IV. T. on 
this reprefentation ; held, that there 
was a material fuppreffion of the 
truth, and evidence fufficient for the 
jury to find fraud, which is the gift 
of the action; although the defend* 
ant had no immecrite intereft in 
making the falfc representation ; and 
though at the time when it was 
made, he added, that he ga-ve the 
advice without prejudice to himfelf . 
£ /re v. Dunsfurd, Hit. 4 1 Geo. 3. 

. 3*3 

An aftion does not he a gam ft indi- 
viduals fo* ails erroneously douc by 
them in a corporate capacity, f*fn& 
which detriment happens to the 
plaintiff; at leaft not without proof 
of malice, h ’armors y. Tappenden 9 
Trin . 41 G . 3* 555 

% A 2 j. In 
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3. Ip aijL&iori agsinft a returning ofti- ] 

cer forrefufmg a vote at an election i 
of members to ierve in parliament, , 
malice mult be proved as ,\ye!l as j 
laid, Semble that charging that - 
the defendant knowing, &c. and | 
wrongfully intending to deprive j 
plaintiff, &c. hindered him from ! 
giving his vote, &c. is a Uiflicieui j 
allegation of malice /)■ wv. Ccui- 

1 oit> I,aun:ijion Sp. affixes, 17^7, c<-r. 
W itfen J. n ^ () 3 . 

4. Wnere a mob attacked a bJ;ub- 
Jtoufe and broke t,he ghfs and <h ut- 
ters of the windows, and compelled • 
htm to fell flour at a price named by 
them fel ves below the marketable ’;i- : 
Jue; held, this was evidence for the j 
jury of a felonious beginning to de- 1 
moJilh the ho life, &'c. withii the 4 1 h , 
fedtion of the riot aft ; and du: die f 
plaintiff inrgo> recover for. the tki- , 
mage done to the houje, in an awl ion ; 

1 againft the hundredonthe6th fediion, 
but not for the value of the dour fb 1 
fold, that not being coiiircpienthii to 
the lift of demolition : nor could 1/e 
recover for the value of ot nerYiour 
taken and wafted in a no 'her war:- 
hbufe difiinft from his dwelling -heuf'e 
on the oppofire tide 0/ the ftreer, cf 
which the lock only was bur ft that ! 
not being a beginning to Hsmoliff, 

• Arc*. within the ad, with the view ! 
with which i> appeared to be done. 1 
Burras v. IT tight, Trin. 4 1 Gto 

fi»’s ■ 

Where a mob after beginning »<, . 
demolifn and pull down ;; honfe, lien! 
ffour therein, or force the cwnei ■ 
fell it at. under pi ice, the valu** theft j 
of can not be recovered in r.n r^-lkw I 
againit the hundred on the 6th lec- 
tion of the riot a«fl , 1 (To 1. ft. 2. 

, V. fitch dealing and roohury being 
fubftauiive felonies, and not within 
flie offence created by the 4th tec 
tion of the aft. But ft::ur which Was 
spoiled or deftroyed at the time of 
inch beguiling to demojilh, fce. may 1 
z 


be fo recovered.. GY tajhf v. 
ginbuthcim , Trin. 41 Geo. 3 . 636 

ADDITION. 

1 . The plaintiff, in an efndavlr to bold 
tile defendant to bail, mult give him* 
fed i an addition ; other wile the dc* 
fondant will be difeharged on com- 
mon bail, ‘/arret t v. Dillon, Mich. 

41 Get. 4. ' iS 

2. The a Hi davit to hold to bail is part 

of the process to bring the defendant 
into court ; any irregularity mull be 
t: ken aovantage of in the firft in- 
ftance, and is waved by the defend- 
rink, pu'tingin bail, hucii affidavit 
ought tc> give the addition as well as 
place 0; abode of the party making 
i r .. Darker: v. Din ant, oth^rwiic 
Taller, Md. 41 Go. 3. 330^ 

A J T l D A V 1 T to hold to Bail. 

1. In an affidavit to hold to bail for 

1 K;o L t ( j. ft. it not enough to 
a eg a live a tender of th ejaid debt 
in bank notes ; for non con Hat but a 
tender in bank notes was made of all 
hut the ffcbUional funi, which would 
be fuffeime within the ffatute r 
37 Gii,. 3 . c. 45 . 'Jt uniats v. A ht- 
rh'il, Mi; It. 4 I Geo ^ . 17 

2 . i he plaintiff', in an affidavit to hoM* 

tiie defendant to bad, mu ft give 
hiaJcif ail addition, otherwife the 
.defendant will be dilcharged on com-, 
rr.on b.il. /amt t v. Dillon, Much. 
41 Gra.3. \% 

3. No objcdlion can be made to* the 

iiffiiffi'.icpcy of an affidavit to hold to 
bail, in iu.t negativing a tender of 
the debt in bank notes, after the b-dl 
ba ve j uili fred . / ms. v. Price , Mich . 

41 (To. 3. g . , \Ht 

4. Au uftldavit to hold ro bail, fwora 
by .a clerk im- the chamberlain of 
Leaden's office, as to the evidence ^of 
the debt, and that no tender cf it 
.hai been made in bank notes to the 
bsft oj his knowledge and belief, held 

Xkffkkfttf. 
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ItifficLent in an a£iion brought by the 
corporation. The Major, iz : c. of 
London v, Dias, HiL 4 1 Geo. 3. 

* 37 

5, The affidavit to hold to bail is putt 
of the procefs to bring the defendant 
into court; any irregularity in it mull 
be taken advamage of in the fir H 
inftance, and is waved by the de- 
fendant's putting in bail. Such af- 
fidavit ought to give the addition as 
well as place of abode of the party 
irakinglt. D argent v. Vwaut, o tiier - 
wife Ta\/ci\ Hit. 41 Geo . 3. . 330 

*6. An aftidavit to hold to bail made by 
the agr % nt cf the plaintiff, expreMy 
negativing a tender in bunk notes of 
the debt to his principal, as well as 
to fei in fc If* is ftirficient, though the 
plaintiff himfclf were not iheiriu 
H*ted to rt fide abroad, Knight v. 
Keyte , La ft, 41 Geo . 3. 415 

A G E N T. 


ring an actual tender of flit price* 
Razvi'cn v . fohnjbn , HiL 4 1 Gao 3.203 
3. In aftnmpjii for goods fold and deli- 
vered, defendant pleaded a fet off of 
more money due to him from the 
plaintiff. Replication, that the goods 
were agreed to be paid for in ready 
7 ucncy, which replication was holden 
bad on demurrer, being no anf-ver 
to the plea.* Eland v. Karr, Eaft. 
41 Geo, 3. 37 > 

AM ENDMENT. 

Sec Practic?-, No. 7* 

1. Leave given to amend the declara- 
tion by entitling it of the day on 
which it was actually delivered, in- 
Head of the term generally, in order 
to accord with an averment therein* 
that other defendants named in the 
writ were then outlawed. Coutanche 
v. Le RutZ, Hi! . i Geo. 3. *133 

ANNUITY. 


See Assumpsit, No. 4. 

AGREEMENT, 

See Stoc*k, No. i. , 

1 . After a baigaio and fa)e*of .1 flack j 
of hay between the parties on the 
fpot, evidence that the vendee ac- 1 
tually fold part of it to another per- 
son (oy whom, though againft the 
vendee’s approbation, it was taken 
away,) is fufiicient to warrant the 
jury in finding a delivery and accept- 
ance by the vendee ; thereby taking 
the cafe out of the flatute of frauds. 
Chaplin v. Rogers, HiL 41 Geo. 3. 

J 9 2 

5. In an a£tion for the non-delivery of 
malr, which the defendant had un- 
dettalyn to deliver on requeft at a 
certain price, it is fufiicient for the 
plaintiff in his declaration to aver 
fudh reqoett, and that he was ready 
and willing to receive the malt and 
to pay for it according to the terms 
pf the. fale, but that the defendant 
fftyted to deliver it 5 without aver- 


memorial under *the annuity a 6 k 
• of d bond. Hating that A . and B . 
federally became bound, is not fuffi- 
cient in law if ihe bond be joint , 93 
well as fevcr&L Willey y. Caw- 
t borne, Eaft . 41 Geo. 3 . 398 

2. Where a former rule for fetting 
afide an annuity was difeharged, 
becaufe it did not appear that an 
indorfement [not merncrialiiedj 
containing a ciaufe of redemption 
[bearing date after the deedj had 
been made prior to the execution 
of it ; in which cafe it could not be 
received in evidence for want of be- 
ing flarnped ; the court will not enter 
into the queftion on a fubfequent 
rule ; although it appear clearly that 
the indorfement was made before th$ 
deed was executed ; and that fuck 
ciaufe of redemption was not in- 
ferted in the memorial of the annuity - 
-enrolled according to th t fiat > 17 
Geo . 2. e 26. Schumann v. Wea- 
ther head, Trin . 41 Geo . 3 .* # 537 

3 A 3 


APPOINT- 
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<94 

'APPOINTMENT. 

See Power. 

APPRENTICE. 

Settlement by Apprentice* 

SHIP* 

ASSUMPSIT. 

Set Bills op F\ckan<ve, No. 3, 
4, 5. Insurance No i. 

1. A captain of a trcop, during the* 
time of bis abence, aid while an- 
other officer it 'in the a&ual com 
mand of it, by whom the orders for 
fubfiftence are iffued, and the fub- 
iiffenee money is received from 
government, is not hible to pay 
for fubffftcnce furmlhcd to the men 
though fuch captain was ffill entitled 
to a profit upon the fum iffued or 
that account, and the troip itiii 
Continued under hi* military ordeis. 
Myrtle v. Btaver, //;/. 41 Gto 3* 135 

2. Where money was lent by the 
plaintiff to the defendant, for which 
jl note was given on a wrong 'damp; 
plaintiff’, on parcl proof of luch con 
fideration, may recover on the mo- 
ney counts. Tytc v. Jones , 6 tt tings 
at Wefimirjier 1788, cor . Lord Ketyon , 

5b. n . 

3. An a&ion upon promifes lies by a 
Ihip owner to rt cover fiom the owner 
of the cargo hi* proportion of gene- 
ral average lofs incurred by facri- 
ficing the tael le belonging to a fhip 
for an unjfjal pu“pole, or on an 
extraordinary occaffon of dangtr, for 
the benefit of the 'whole concc-n. 
Birkehj v. Prcfo&ve, HiL 31 Gto. 1 

2ZO 

4. A. and B . merchants abroad, fhip 

, tobacco for Ltzt~fool, ccnhgned to 

A. bimfclf th<>e, to whole older 
the bills of lading are m-ub' . one 
of thelc bills is lent ioclokd in a 
letur from the fhippers to C. at 
Ltverpol^ advinng him of Rich con- 
fgnm.nt to A, and that A intended 
to proceed to Liverpool, b*t in c<Je 


he fltould not arrive in time defining 
C« to do the beft for them. The 
tobacco, having arrved in a da- 
maged Rate before A. y is retailed 
to be landed, and is depofited m tne 
king’s warChoUfe purfdint to the 
llitjte ; and afterwards C. adtmg as 
agent for A* withm the knowledge 
o f the capta h, makes an entry of it 
in his own name in the cuffo n-noufe 
to avoid feizure : Held, thai tmswas 
not fuch an acceptance of the cargo 
by C. as would make him liable to 
thq c?ptain for the freight. // urd 
v. Felton, 41 Geo 3. 507 

3. 1 he capta’n of a troop for which 
forage is furn Hied, Ly the orders of a 
elefk appoint* d b* fuch cap am, is 
rot liable in ^n attion for money had 
and icceived for luen forage, thou t h 
prelent with the troop at the umeT 
it not appearing that he had received 
any money foi this purpofe from the 
pay mailer, to who n it is iffued by 
government, aid upon whom the 
captnn is entitled to draw for a 
certain fum regulated by the returns 
of the preceding m >nth. Rice v. 
Chute , Irtn. 41 Gto 3. 579 

6 . Ahte* 11 tit had in ctteA rece.ved the 
money. Rice v. bicritt , Tnn 41 
Geo. 3. 583 

ATTORNEY. 

1. An attorney has a lien upon a fum 
awarded 1 > favour of his client, as 
wcl» js if recovered by judgment; 
and li after notice to the defendant 
the latter pay it over to the plaintiff ; 
the plaintiff’s attorney may compel 
a r< payment of it tohtmielf ; and he 
fhall not be prejudiced by a coilufive 
relcafe from the plaintiff to the de- 
ft- tuant. Oimerod v. ¥rte> Eaft m 
411^0.3. 464 

AVERAGE (GENERAL). 

1. An a£hon upon promifes lies by a 
fhip owner to recover from the owner 
of the cargo his proportion of gene- 
ral 
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ral average lofs incurred by facri- 
ficing the tackle belonging to a (hip 
for an unufual purpofe, or on an ex- 
traordinary occafion of danger, for 
the benefit of the whole concern. 
Birkley v. Prefgravt, Hil. 4 1 Geo. 3 . 

220 

AWARD. 


3. Where the defenrlant washed by 
original in London, the fcir? facias 
again ft the bail muft be lued* there 
alfo : and it does not help the plain- 
tiff who fued out the feire facias in 
Middlefex, that bail had by miftake 
been put in there. Harris and 'An- 
other v. Caluart and Another, TV/*. 
41 Geo. 3. 603 


&cLtEN, No. 3. 

tl Application to fet afide awards, 
though for objections appearing on 
the face of them, mult be made 
within the time limited by the 9 & 
10 IV. 3. c. 15. Lowndes v. Lowndes, 
Hil. 4J Geo. 3. 276 

2. Where a verdidt is taken pro forma 
at the trial for a certain fum, fubjeCt 
to«he award of an arbitrator, the 
fum afterwards awarded is to be 
taken as if it had been originally 
found by the jury ; and the plaintiff 
is entitled to enter up judgment for 
th^amount, without firft applying to 
the court for leave fo to do. Lee v. 
Lingartl, Ea/l . 41 Geo . 3. 401 

s 

B 

BAIL. 

1. In fc ire facias on the recognizance 

of bail, and feire feci returned, it is 
fufcicient to fix the bail if they were 
fummoned before the rifmg of the 
court on the return day. But the 
court will Hay proceedings againft 
both the bail, on payment of the 
fum fworn to and colls, although lefs 
than the damages recovered, or than 
the fum named in the procefs. Clarke 
y.'firad/banv, Mich. 41 Geo. 3. 86 

Tram A v. Rivaz, Trih . 16 Geo, ‘3, 
S. P. there cited. ^ 91 

2. The feire facias againft bail muft lie 

four days in the office, as well where 
feire feci is returned as nihil. IVil 
hams v. Mafon, Mich, 4 Geo. 2, cited 
ib. 89 


BAIL-BOND. 

1. After a party arrefted on civil pro- 
cefs has been difeharged on giving 
a bail bond to the (heriff for his *p* 
pearance at the return of the writ, it 
is optional in the fheriff whether he 
will accept the furrender of t|he party 
in diicharge of the bail-bond before 
the return of the writ ; and therefore 
though notice of fuch furrender were 
given to the fheriff and the gaoler ifi 
whofe cuilody the party then was at 
the fuit of another; after which the 
gaoler let the party out of cuftody ; 
vet held that the gaoler was not lia- 
ole upon his bond of indemnity to the 
fheriff as for an efcape in the former 
fuit ; for the party was not legally 
in the cuflody of the fheriff or hi» 
gaoler merely by virtue c*f fuch no- 
tice or furrender. Hamilton v. WiU 
/on, Ecift. 41 Geo. 3. 3#j 

BANKRUPT, 

1, A difeharge under a commiflion of 
bankrupt in a foreign country is no 
bar to an aflion for debt, anfing 
here, againft the bankrupt by a cre- 
ditor, a fubjefl of this country, 
Smith v. Bitch avail) Mich. 41 Geo, 3. 

2. Money paid by one partner to an- 
other before the bankruptcy off the 
latter, for the purpofe of being ^>aid 
over as his liquidated’ (Jure of a debt 
to their joint creditor, if it bi not fo 
applied is ptoveable as a debf under 
the com million of fhe bankrupt part- 
ner ; although the fotvent partner 
were not called upon ?o w£ay the 

3 A 4 debt 
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ft* 


;debtjp the jojcft creditor till a r ter the 
bankruptcy of the other, iiut the 
foIven£ partner ipay -recover from the 
bankrupt his (hare of inch debt fo 
p^id otter the bankruptcy to the joint 
creditor, notwithllan&ng the bank- 
rupt has obtained his certificate. 
Wyi&vt v. Hunter, Mich, 41 Geo* 3. 

3. //. eng a £05 ns a partner in a parti- 

cular ^transaction with B. G. a».d P. 
who were before partners ; B. C. 
and I). become bankrupt:;, after 
which A. p'lys a debt due hvm him- 
frlf and them to a joint creditor ; 
held that thefe three pat triers con- 
ilituted but one debtor to A . and he 
might recover from B, the propor- 
tion of B. C. and D. towards the 
joint debt, />’, not having pleaded in 
abatement. ib. 

4. A bill of exchange payable to A. or 
order, which was legal in its incep- 
tion, was by him indorfed to B. for 
tin ufurioua confederation, who pal- 
led it to a third perfm for a valu- 
able confiderati-on, without notice of j 
the ufury, by whom it was pajd to 1 
BFs affignees after his bankruptcy, j 
in fatisfadlion of a debt owing to t bo ! 
bankrupt's eilate : held tiiat the in . j 
dorfement of A- to B, on an ufuriuus 
account did not avoid the bid in ti.e j 
hands of an innocent ho-dei, by vjr- 1 
rue of the flatute of ufury, 2nd that | 
BFs afiignee*, being clothed with the; | 
lights of fuch iunocc.it inderfee, ! 
were entitled to hold the bill again ft 
A. though as between A . and IF 
the fecurity was void. Farr v. Elia ■ 

fin • Mich . 41 Geo, 3. ejz 

j. An agreement on difeounting a bid, 
that the plaintiff fhould take in part 
payment another biil which h?.d time 
^run as cafh, although the full dis- 
count was taken, is ufurious. ib. 

6 . After ap acl. of bankruptcy coin- I 

: mitted by one of two partners, irdnt |; 
are Sent away, which come to j 
the defcndainVhaods ; then the fol- j ■ 
vent partner dies, leaving the de.frn- < 


dant his executor ; and tifte rw3Tds a 
com million of bankrupt is token out 
againfl the furviving partner, and 
his etfate aligned to the plaintiffs : 
held that they are tenants in com- 
mon with the fol vent partner, and 
after his deceafe with hu reprefen- 
tarives, by relation of Jaw from the 
ado! bankruptcy, and cannot there- 
fore maintain trover againfl the de- 
fvi)d..nt chi'tni.'.w under iVich folv^nt 
partner. Smith v. Stokes, Eajl. 41 
Geo, 3. 363 

After an ad of bankruptcy commit- 
ted by one partner, the o.her deli- 
vers goods of f’cit ji.int prop erty to 
a creditor for a debt.<:nd dies; 
aftcrwatdsa com million ifrucs againfl 
the furviving partner ; held that the 
creditor, by virtue of fuch dd/ivery 
by the fol vent partner, became te-* 
nant in common. of the goods -with 
the affignecs of the bankrupt, by re- 
lation livr.i the ad of bankruptcy, 
whic.'i was in the lif time of the fol - 
vent Parmer, and confrquentl) that 
the afiignecs cannot maintain trover 
againfl fuch creditor. Smith, v. 
Oriel!, Eujl. 41 Geo. 3. 363 

8. A. dclirx.* leave to place certain 
Jong bills in BFs hands f and to be 
allowed ptrm'iiion to draw, without 
r-newak, bills of [barter date*, and 
defiies IF to calculate the fum to be 
drawn for, allowing commifiien ; and 
the long bills indorfed by A. are in-, 
doled to B. in the fame letter. IF 
eniw -rb that agreeable '.oA.’s wifhes ; 
he had diicounud the bills and then 
fpreities the amount to be drawn for. 
This tMbh'dion is not an exchange 
or fa f e of bills upon difeoum, but 1 
dr poht of tiie long bills, on condi- 
t'n n of being allowed to draw frui ter 
bills ; and B. having accepted A, y t 
bills, and fuch acceptances being dif- 
honoured in confequence of B.’s 
bankruptcy, and the long bills ha- 
ving remained in fpecie in if.'s 
hands at the time of his bankruptcy, 
and B’s afiignees having afterwards 
received 
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received the value of them, A. may j 
recover the amount from them as ! 
money had and received to his ufc. ; 
Par An v. Elinfm , B tin . 41 Geo. 3 . j 

<44 I 

1 

BILLS of EXCHANGE and PRO- 
MISSORY NOLLS. 

See Partners, No. 2. { 

1. A promi/Tory note written upon a | 
llamp of greater value than the pro j 
per llamp required cannot be rc- ; 
ceived in evidence, though the (lamp | 
were applicable to the fame hind of I 
ir.ilrument. Farr v. Price, Mich. 41 i 

CrcQ. 33 j 

2. A bill of exchange payable to A, or | 

order, which was legal in its inccp- 
tiorf, was by him indorsed to IP. for 
an ufurious conlideration, who paiYed 
it%to a third perfon fora valuable 
confidcrauem, without notice of the 
ufury, by whom i: was paid to BA j 
aflig^iees, after h s bankruptcy, in 
fatis faction of a debt owing to the 
bankrupt’s e.late : held that the in- 
dorfement of /L to B. on an ufuriotw 
accoun^ did not avoid the bill in the 
ban^i* ct an innocent holder, by vir- 
tue of the, flat u te of ufury ; and that 
BAs /.ilignee?, being clothed with the 
rights or iuch innocent indorure, were 
entitled to hold the bill agninft A. 
though as between A. and B the fe- 
curity was void. Purr v. EUafi.n , 
hitch. 41 Geo. 3. 9 z 

zb. An agreement on difcour.ting a bdl, 
that the party ihould take in part 
payment another bill which had time 
to run as cafli, although the fuildif- 
^tiunt was taken, is usurious. il. 

3. A mere promife by a debtor to his 
creditor, that if he would draw a bill 
upoii#him at a certain dace for the 
amount of his demand, he fhould 
then have the money and would pay 
it, docs not amount in law to an ac- 
ceptance of the bill when drawn ; 
&nd an indorfee for a valuable confi- 
dc/atiotij between whom and the 


drawee no communication rafted* at 
the time of his taking the bill, can 
neither recover upon the count a* 
for an acceptance, nor on the gene* 
£al counts as for money had and re- 
ceived, & c* Johnjbn V. Collins , 

Mich. 4 1 Geo. 3 . 98 

4. But when plaintiff had lent money 

to the defendant, for which he took 
a prcmiffory # note on a wrong (lamp, 
b'ld, he might give parol evidence 
of the confederation to enable him to 
recovet on the money counts. Tyie 

v. Jones .firings qt WefiminjUr , 1 788# 
cor. JLoni Ke/.^on, 58 

5 . i hough a note were given to a mar- 
ried woman, knowing her to be fuch. 
with intent that fhe Ihould indorfe it 
n the plaintiff in payment of a debt 
which flie owed him (in the courfc 
of carrying on a trade in her own 
name by the confentof her hufband), 
yet the property in the note sailed 
in the hufband by the delivery to the 
wife, and no intereff paffed by her 
itfJorfement to the plaintiff; neither 

« *can the plaintiff recover upon the 
md«ey counts under fuch circum- 
•flances. Barlow v. j Bijhop, Eajl. 41 
GYr. 3. 432 

6. A draft on a banker, pofLdated, and 

delivered before the day of the date, 
though not intended to be ufed till 
that day, requires to be ltamped, by 
the flat. 31 Geo, 3. c. 25. Allen v. 
Kcevt's, Eajl. 41 Geo. 3. 435 

BOND. 

1. In an aftion on a judgment reco- 
vered on a l;oud, intcrefl may be re- 
covered in damages beyond the pe- 
nalty of the bond. UPC lure V. Dun- 
kin, Eajl. 41. Geo. 3. 436 

BRIBER Y. 

See Indictment, No. 3. 

BROKER. 

i. Where an Englifh fubjeflb in time 
of war, who had received orders to 

cfTedt 
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'itJRrfiw Wfurane. for a neutral fo- 
ratter, bjfinvd the policy with his 
ttfb^rbken in his own name, but 
WfbrrtSn^ him at the lame time that 
thte 1 property Was neutral ; this Is a 
fufftcient indication to the broker that 
the party a&ed as rfgvrt, And noton 
h&tftim account ; and therefore the 
broker has no lien on the policy To 
tffetfed for his general balance 
agaihft fuch agent, as between fuch 
btbktr and the principal. Maans v. 
Heudcr/on, Hit. 41 Geo. 3. 335 

c 

CARRIER. 

The defendant a common carrier to 
at>4 from B . through W. to R. em- 
ploys d blind boats to carry to and 
from B. to R . and to and from B. to 
W. which pafs on different days. The 
plaintiff knowing this, and having 
corn at W. which is threatened so be 
friaed by a mob, writes to the ddbn,- 
daot at B. to fend a private boat 
.quickly, on account of the fiate of 
jthe country, to take the corn to B. 
tp wbifch the defendant not returning 
any anfwer, and plaintiff fearing to 
wait till the day defendant's boat 
would, in the usual courfe of employ- 
went, go from W> to B . flops the 
boat paffmg by from R , to B . and 
without difclofing the circumllances 
to the boatman, prevails on him to 
take the corn on board, and then 
dilpatches himforward in the night, 
having privately fent orders to open 
the lock at any time when he (ho aid 
paf&. After a verdidt for the de- 
fendant, negativing that the corn 
♦was delivered in the ufual courfe of 
dealing as a common carrier ; held 
that ihfc VeidJd might be foflained, 
, either on the- gpn^ral ground of fraud 
in thp. plaintiff, or on the circura- 
, fiancee of the .cafe, fumi tying alto* 
g^hex*cvjd^n3s of k a t^cit ftipulation 


on the part of defendant/ to do the 
befthe could, but nqc to be*njfwer- 
able as a common carrier for the vio- 
lence of the mob j of becaufe it ^dici 
not appear that the boatman, whofe 
ordinary employment was between 
R. and B. had authority from the de- 
fendant 10 accept the goods at W. 
for B. much lefs to accept them in 
that manner. Edwards and others 
v. Sherratt, Trin • 41 Geo. 3. 694 

CASES DOUBTED ok DENIED. 

Webb v, Harvey , (2 Term Rep* 757) 

CERTIORARI. 

1 . The Court refufed a crrmtnaV infor- 

mation againft a Magi ft rate for re- 
turning to a writ of Certiorari A con- 
vilh'on of a party, in another and 
more formal (nape than that in which 
it was fir ft drawn up, and of which 
a copy had been delivered to the 
party cemvided by the Magiftrate’s 
clerk, the convidion returned being 
warranted by the fads. R v, Barker 9i 
Hil. 41 ^ Geo. 3. . 186 

2. A certiorari to remove an indid- 

ment from the feftions maybe fued 
out by the profecutor, without giving 
the fwedays previous notice* required 
by the ftatute 13 Geo . 2. c. 18 . $ 5. 
in the cafe of removing "coovidiona, 
judgments, orders, and other (fum- 
mary) proceedings.” The effed of 
fuch writ is to remove all proceed- 
ings of the nature deferibed therein 
which have taken place between the 
tefte and return, although tfce. pro- 
ceedings originated after the tefte. 
The Magiftrates below are bound to 
obey the writ after produ&iooof it, 
and notice to them, io.ted of fuch 
production, when ftuing in (their ju- 
dicial capacity ; and after that all 
further proceedings before them on 
the matter are erroneous.; £• v. 
Battamu HU% 41 , Geo. 3 . . 298 


COMMITMENT- 
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• l/ A cjeferidant, heitijg brought Up for 

judgment after conviftfcm, Hands 
committed, pending the confedera- 
tion of the judgment, unlefs the pro- 
secutor bonfent to his (landing out on 
bail. R. Sy Waddington , Hit. 41 
G/c. 3. 159 

/CONDITION PRECEDENT. 

■. m 

^See Agreement, No. 2. Cove- 

NAKT, NO. 3. 

CONSIGNOR and CONSIGNEE. 

Sis Stotp 1 n c i# tranfitu . 

CONTINUANCE DAY. 

PRACTICE, No. JO. 

CONVICTION. 

• f . The Court refufed a criminal in- 

formation againft a Magiftrate for 
returning to a writ of Certiorari, a 
convifljpn of a party in another and 
more formal fhape than that in which 
It was full drawn up, and of which* a 
copy Lad been delivered to the party 
corfvifted by the Magiftfate’s clerk, 
the condiftion returned being war- 
ranted by the fadts. R. v . Barker, 
Hit. 4! Geo. 3. 186 

2, Whfcre an aft gives power toaMa- 
giftrate on a fummary conviftion to 
atVard the reafonablc charges of ta- 
kings dtftrefs, he mull afeertain the 
hfoourit in the conviftion 5 and an 
adjudication that the defendant (hall 
pay the rtafonable c barges of the levy 
is bad. R. v. Sjmondt, Hit. 41 
► Gtd. 3. • 189 

"3. A conviftion on the Hat, 5. Geo . 3. 
i. Ja. for fifhing without confent of 
the^wner, 4 * in part of a certain 
ft ream which runneth between B. 
** in the parilh of A. in the county 
** of IT. and G . in the fame parilh 
«# ^amd county/' qualhed, becaufe .it 
^did not appear that the intermediate 
gourfo of the ftream bwweea the 


twA termini in whic;h tht o^qce vvat 
alleged to be committed was kebe 

. county of W. and wuhk-ftk jurif- 

. diftion of the convjftto^ $f*gt- 
ft rate. R. m v. Edwardt+ Htf* 41 

■ Oeo. 3 . ; • ■ 

4. If a conviftion before a Jultjce of 
Peace on the game laws ftate that 
the defendant was prefent at the 
time when tjie information 4*** read 
and the witneffes examined#, and 
that when called on for his defence, 
he produced no evidence, and; did 
not require any farther time ; that 
is Efficient, without dating that he 
was previoufly Jummontd to anfwtr , 
£i fc, Rex v. Stone, Trin. 41 Geo. 3* 

639 

5. $>u. Whether it be necefiary for the 
profecutor to negative by evidence, 
as well as in the informations the 
qualifications of the defendant to kill 
game ?— and <%u. Whether tht ne- 
gative of fuch qualifications muft be 
repeated in the adjudicatory part of 
^e. conviction, or whether it be not 

* fujficient to convift the defendant of 
the offence aforejaid, referring td the 

• previous part of the cottviftum, 

which fets forth the information ia 
which fi^ch qualifications were fpecU 
ficaliy negatived. Rtx v. Stone, 
Trin. 41 Geo 3. 639 

6. A conviftion wherein the informa- 
tion does not negative the defen- 
dant’s qualifications fet forth in the 
ftatute 22 c . 23. Car. 1. is bad.* 
Rex v. Jarvis, Hit. 30 Geo. 2. cited. 

64$ 

7. Whether the conviftion (hould not 

ftaie expreTfsty that the evidence was 
given in the defendant*?- prefence. 
Dub. per Lord Kenyon in J 2 . v. 
Slone, Trin. 4 1 Geo: 3. ' 648 

COPYH9LD. 

i. A covenant to furrender a copyhold 
to a purchafer, and to jnakc ^nd do 
all aft s, deeds, &c. fdr^tht perfeft 
furrendering and afluriog tfif pre* 

znifes 
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the coils and chargcs'of the 
feller* \$ not broken by non-pay- 
ment of the line to the Lord on the 
admiflion of the purebafer ; for the 
title is perfected by the admittance 
of the tenant, and the line is not due 
till after the admittance. Graham 
v. Si me, 2 "W«. 41 Geo. 3. 632 


COPYRIGHT. 

1. An action lies to recover damages 
*\for pirating the new corrections 
and additions to an old work.” Cary 
v. Longman and Rees, Eafi. 4,1 Geo 3 . 

35 8 

*, No fuch a&ion lies for pubiifhing 
fea charts on an improved and more 
ufefol principle, with material cor- 
rections, though many of the lines 
were copied from old charts Sayre 
V. Moore , fittings after Hi l . 25. 

Gao, 3 . v . 36 1 

3. But the aClion lies for a fervile imi- 
tation of parts of a book of chrono- 
logy, though other parts of the bopk 
were different. Dr. Trujler v. Mur- 
ray > fittings after Mich . 30 Geo 3 . 

». 363 


CORPORATION. 

f. If it appear with fufficient certainty 
to the Court, that a perfen has been 
eleCted Mayor of a borough on the 
days appointed by the ufage, who is 
not qualified to accept the office, by 
reafon of his not having pteviowfly 
taken the facrament within the time 
limited by law', they will grant a 
mandamus to the clet\ors to proceed 
to a new eleClion under the llat. 1 1. 
Geo. 1. c. 4. § 2. as if no election 
had in faCl been made. Rex v. Cor- 
poration of Bedford , Mich. 41 Geo. 3. 

79 

2. An aClion does rot lie againft indi- 
viduals for aCts erroneoufly done by 
them in a corporate capacity, from 
which detriment happens to the 
plahuiff, at leaft not without proof 


of malice. Harman v. IT appends n, 
Trin. 41 Geo. 3. 5*5 

COST S. 

1. After a venire de novo awarded 
upon an imperfect ipcci.il verdict, 
and a new trial granted after a ver- 
diCt for the plaintiff on the fecund 
trial, and the jury find again for the 
plaintiff on tire third trial, he is <m!y 
entitled to the coifs of the tell trial, 
unh-fs it beoiherwife exprtfffd in the 
rule granting the new trial. Bird 
V. Applet on , Mich 4 \ Gto 3. Ill 

2. Where in trefpafs quarc cL fr. the 

defendant pleads not guilty, and a 
juftification of a right of way, ar.d the 
plaintifftraverfesthe rightofw$y,and 
new afligns extra vianfr ; and there is 
a vcrdiCt for the plaintiff with is. da- 
mages on the new alignment, and 
for thedefendanton the jiiiliHcatioq ; 
the plaintiff' is entitled to full colts, 
deducting the defendant’s coils on 
the iffue found for him. *+ Martin v. 
V all a nee, Eafi. 41 Geo. 3. 350 

3. To a plea of fet-off of a fum due un- 
der a recognizance, and a'fo of ano- ' 
ther furii upon a fi mple contract, it 
feems that a replication, proteiling 
that the plaintiffd d not acknowledge, 
&c.and then pleading that he was not 
indebted in manner and forln as the 
defendant had in pleading alleged, 
and concluding to the country, 
bad ; inafmuch as it refers matter of 
record to the cognizance of a jury. 
But as it was a ffiam pica, the plain- 
tiff had leave to amend without pay- 
ment of cofts. Solomons v. Lyon % . 
Eafi . 41 Ged. 3. 

4. If one of the plaintiffs refide within 

reach of the procefsof the Courts fe- 
curity wilf not be required Tfor the 
cofts, though the other plaintiff be 
a foreigner reading abroad, and 
though the firft mentioned plaintiff 
be a bankrupt in execution for debt. 
M‘ Conn el v. FarUtt £ff al. Eafi . 41 
Geo. 3. f '43 1 

5. An 
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5* An attorney has a lien upon a fum 
awarded in favour of his client, as 
wallas if recovered by judgment: 
and if aftrr notice to the defendant 
the latter pay it over to the plaintiff, 
the plaintiff’s attorney may compel a 
repayment of it to himfelf; and he 
(bail rot be pre judiced by acollufive 
fdeafe from the plaintiff to the de- 
fendant, Oanerod v. Ta:e y Eajl . 

(J fo, 3. ' 464 

f* Where an Infufiidcnt anfwcr is given 
to a rule niii for a mandamus to a 
corporation to effore a freeman im* 
properly disfiauchifed, in conlc- 
rjucnce of which a peremptory man- 
damus ilfues ro re 11 ore him, no cofb> 
are recoverable by flat. <) An,':. 20. 

Harmans. °* ' ly / ■ mden, I r in. 4 t Geo 

-559 

COURTS MAiy'tAL. 

1 ., Courts martial are bound by the 
fume # ruk*s of evidence as the courts 
rf common law; and their general 
proceed i^ c , where not otherwise 
regulated by a' c t of parliament, null 
follow the fame courle. The cafe of 
the mtu'hicers cf the Bounty , fliip of 
ids Majclly (cited). ‘ 313 

Mr. Stratford's cafe. ib% 

COVENANT. 

I - A covenant to and with A , his ex- 
ecutors, adminiilrators, and afiigns, 
and to and with B. and his affjgns, 
to pay an annuity to A., his execu- 
tors, &c. during B . 9 s life, is a joint 
covenant to A. and £., in which 
they have a joint legal interelt, al- 
though the benefit bt for A . only ; 
and therefore on the death of A. 
th<; right of adion furvives to B., 
and Jf's ad mini Hi a tor cannot fueon 
the covenant. Andcrjon v. Martin - 
dale, Trin. 41 Geo . 3 . 497 

2 . A grant by leffees tor lives of all 
their ejlate , right, title , inter efi , See. 
in the premises to one and his execu- 
te, habendum to kim and his ex- 


ecutors for 99 years, if Mfy* lives 
ff ould fo long exiil, in as large, ample* 
and beneficial way, be. as tnc grant- 
ors, their heirs, bY. held, -is no af- 
fignment of the freehold, and con- 
iequently nof nf the whole intereft of 
the grantors in their leafe* and 
therefore the revet fioners (the lives 
being expired within iheterm) can- 
not maintain covenant againil the 
under-iviTee for not delivering op the 
premifes in good repair, Earl of 
Derby v. fay lor, Trin. 41 Geo. 3. 302 
V A. covenants that he m\\ on or before 
a certain day convey to B., by fucb 
con veyance as B As counfel Jhould ad- 

e v:fc, ali the ground before conveyed 
to him by C. *tin confideration of 
which B. covenants to pay a certain 
fum, and referve certain rents, bV. 
to A , and to lay out a certain fum 
on the premifes; held, that AL can- 
not maintain covenant againft B . 
without averring fuch a conveyance, 
or a readinefs to convey to B . on or 
before the day all the land, but that 
• B. prevented him by fome aft or 
negfccd of his. And it is not fufficient 
to maintain covenant to fhew that af- 
ter the day B. accepted a conveyance 
of ground # rents in Jieu of pfirt of the 
land, and accepted that and the con- 
veyance of the other part in lieu of 
the conveyance covenanted to be 
made by A. ; for this is a fubflitution 
cf a different agreement by parol, 
to which the covenant does not apply. 
Heard v. WattsfTrin . 41 Geo . 3 . 619 * 
4. A covenant to furrender a copyhold 
to a purchafer, and to make and do 
all arts, det'ds, bV. for the perfett 
furrendering and affuring the pre- 
mifes at the colls and charges of thff 
feller, is not broken by rton-payment 
of the fine to the lord on the adiftff- 
ffen of the purchafer ; for the title 
is perfected by the admittance of th^ 
tenant, and the fine is not due till 
after the admittance. Graham v. 
Si me, Trin, 41 Geo. 3 , 633 


CROSS 
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{kOSS remainders. 

&*Devise, No. 3. 

!» ^xoi« remainders cannot be Implied 
in a deed ; and can only be railed by 
proper words 0/ limitation; however 
: plainly exprdTed the intention of the 
parties may be. Under a limitation 
, in a marriage fettlement, to the ufe 
of all and every the daughter and 
daughter! of, or. to be begotten, 
(hare and flu:e alike, equally to be 
divided between them, and of the 
lieira of the body and bodies of all 
and every fuch daughter and daugh- 
ter s; and for default of fuch iffue, 
to the right heirs, CrV. held that 
there were no cr$fs remainders be 
tween the daughters or their iiTuc. 
Dot v. WcrjJey, Eajf. 41 Geo. 3. 

416 

D 

1 

DEED. 

Set Cross Remainders, No. 1/ . 

DELIVERY or GOODS. „ 

Set Evidence, No. 3. Stopping | 
intranjitv . • 

DEPOSIT. 

t. A . dr fires leave to place certain 
long bills in JL’s hands, and to be 
allowed permtfiioft to draw without 
renewals biils of fliorter dates, and 
and defires B to calculate the firm to 
be drawn for, allowing comm : flion : 
and the long bills indorfed by A. are 
indofed to /?. in the fame letter. 

B anfwcrs that agreeable 10 A. *s 
wifhes he had difeounted the bills, 
*ind then Ijpccifirs the amount to be 
drawn for. This traofa&ion is not 
an exchange or fale of bills upon 
difccunt, but a depofit of the long 
biils on, condition of being allowed 
to dravy Ihorter bills : and Z>\ having 
accepted A.\ bills, and fuch accept* 


ancci being di (honoured* 
quence of B ’^bankruptcy, and the 
Jong bills having remained in Specie 
in B.’s hands at the- time of hi* 
bankruptcy, and jR.'s assignees hav- 
ing afterwards received the value of 
them ; A. may recover the amount 
from them as money had and received 
to his ufe. Parke v. Elia/tn and 
Others, Trin. 41 Geo. 3. 54^ 

DEVISE. 

See Limitation. ^ ‘ 

1. £. C. by hi* will, after making fe- 
veral pecuniary bequefh, deviled to 
A. JV. the income of a certain cot- 
tage and her living in it if fhe 
thought proper; and to E.1V. the 
half of a certain eftate ; 3 nd the 
reft and rtfidue of his goods, lAc* 
and alfo hi# lands, f 5 V» he gy.ve to 
his wife for life, with power “ t q 
“ give what (he thought proper of 
“ her /aid ejjcds” to her fillers . the 
faid A . and E . JV. for their lives: 
and after the death of his wife and 
her two lifters he gave all his lands, 
l5c. to his hciv at law.. c field that 
the widow had power to d^vife to 
her lifters the real as well as perfonal 
eftate before bequeathed to her by 
her hutoand ; and A. having died 
before the widow, that the latter 
might among the reft bequeath the 
cottage, in which A. W, had a life 
iotereft, to her other filler E.W. 
Doe d. Cbilcott v. White* Mich* 
41 Geo. 3. - 33 

2. A . devifed a reverfionary eftate to 
S. T. and A. L . as tenants in com- 
mon in fee y and in cafe both ' or^ei* 
ther of them fhould happen td die 
in the lifetime of T. H. (who had 
an eftate r for life in the p&MXttfes), 
then the (hare or fttare* Of her or 
them io dying to go " unto all and 
** every fuch child and .'children, 

** grandchild and grandchildrcni of 
t€ the faid S. ST. and A. L* refpeft- 
• f ivcly, as fhould be livihg fit the 

** time 
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** time>of her or their deceafe, and 
ff to the iffcte.of fuch of them 
a* ftiodd be then, dead, and have 
** left' iftite, and to his, her, and 
** their refpe&ive heirs, as tenants 
*• in common: yet, Heverthelefs, io 
**' *» aM the defcendants of the faid 
f * <$. ST. fhould together be entitled 
4 * only to one moiety of the faid 
€( premifes, and all the defcendants 
•/ of the faid *A. L . fhould together 
** be entitled to no more than the 
** other moiety thereof; and that 
•* none of fuch defcendants, either 
44 of $. T. or A . L. ftiould be en- 
M tided to any greater or other 
41 lhar<* of the faid refpc&ive moie- 
•* ties of the faid rcfpe&ive pre- 
'•* mifes, than his, her, or their fa- 
44 flier or mother would have been 
*• entitled to, if living under this 
devife the grandchildren of S. T. 
and A . though in effe at the date , 

of the will, can only take per ftirpes, 
and*not per capita, in fubftitution of 
fuch of their parents refpedtively as 
happened to he dead at the deter- 
mination of T. H.*s life eftate. Li\ 
gard V rfdavuorlh, • Mich. 41 Geo. 3. 

* * 120 
A devife»of a mdTuage and land to 
•' R. C, for the term only of his natu- 
ral life, and after his deceafe to the 
iffue the faid R.C* as tenants in 
common ; but in cafe the faid R. C. 
fhall die without leaving ifluef then 
a devife of the fame to£ H. in fee; 
gives to R. C, an eftate tail in order 
to effe&uate the general intent. And 
crofs remainders cannot be implied 
between the ifTuc of R, C. Doe d. 
Cock v. Cooper % Hil. 4 1 Geo. 3. 229 
Under a devife to A . of all the tef- 
v tutor’s whole eftate and effe&s, real 
and fferfonal, M who (hall held 
c * And enjoy the fame as a place of 
** inheritance to her and hei children, 
4< or her i/Tue for ever. And if it 
44 fltculd happen that A. Ihould dir, 
** leaving no* child or children, or 
4t *Ads child re a ihouid die without 

S 


m 

44 IiTue, 0 then ovir; held, that A* 
took an eflate tail. Wood fcsf use. 
Baron, HiL 41 Geo. 3. * 2$t) 

5. Under a devife to A. for her natural 

life, without impeachment of wade, 
remainder t<ftru(lees to preferve con- 
tingent remainders, remainder to the 
heirs trial e of the body of A. to be be- 
gotten, feverally, fucccflively, and 14 
remainder oje after another, accord- 
ing to fentority, the elder of 
fuch Tons and the heirs male of his 
body being always preferred before 
the younger of fuch fort and fens* and 
the heirs male of their bodies ; add la 
default of fuch iflue, to the daughter 
and daughters of the body of A. ns 
tenants in common in tail, remainder 
over ; held A. only took an eftatC for 
life, and that the words heirs male of 
her body were explained by the fub- 
fequent words to mean firft and other 
fons. Doe d. Sw cet v. Herrings Hil . 
41 Geo . 3. 264 

6. The words heirs male of the body may 
Mb conftrued to be words of purchafc, 

, *if they are clearly fo intended ter be. 

* ib. 

7.. Under a devife 6f «* a mefTuage or 
“ tenement, buildings, lands, or 
cc premifes, non.v in my endh foftffion ; 
€C and a(l other my real efate vVttatfo- 
4t ever, in M. or in any other place,” 
ifc. ro A. for life ; and after her 
deceafe a devife of t( the faid mef- 
44 fuage or tenement, buildings, 
** lands , and premifes to B. in fee ; * 

held, that the word premifes, uf:d in 
the devife to B , carried all that was 
before given to AL t and was. not con- 
fined to thc'premiles in the teilator’s 
own pofTeffion ; and consequently that 
a reverfion in fee of another incf- 
fuage, to which the tcilator wa$ en- 
titled after the determination t if 3 
life in being, in whofc po(MTion it 
was outltanding during his lifetime^ 
paffed to the devilee in remainder. 
Doe v* Me akin, Eajl. 41 Geo* 3. 

45 ® 

DISTRESS. 
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DISTRESS. 

i. Tcefpafs lies again ft a landlord, who 
©n making a diitrcfs for rent turned 
the plaintiff's family out of pclFrffion, 
and kept the premiss on which* he 
had impounded the dillrefs. Eiher- 
tcn v. Pc-pple'iwil, HiL 41 Glo. 3. 

1 39 

E 

E J F. C T M E N T. 

1. Eje&mcnt will nett lie for a me flu ape 
and tenement , Doe v. Plowman, h eft. 
41 Geo. 3. 4H 

ELECTION. 

See Corporation, No. i. 

ELY, Jj 7 e of , Jurifdifiion. 

See ]v R IS D I Cl ION, No. 2. 

ENGROSSING. 

See Forestalling. 

ERROR, WRIT OF. 

See Practice, No. 1 8. 

ESCAP K. 

See Sheriff, No. 1 . 

E V 1 D K N C E. 

W ay, No. i, 2 . 

1 . The examination of a foldier touch- 

ing his fettlemejut, which is made 
evidence by the mutiny a£l, mutt be 
authenticated befoie it can be re- 
ceived in evidence, and docs not 
prove itfelf puma, facie, though the 
ptper appear to be in the form p re- 
ft ribed by the lUtute. Rtx v. Inha- 
bitant t of Biltcn with Harr ov: gate % 
Aiicb. 41 Geo. 3. } j 

2. Srmhic the handwriting of the ma- 
gitt rates Signing the examination 
ought atScc to be proved. it*. 


3. Where goods are ponderous and in- 

capable of being handed over by 
a&ual delivery, it may be done by 
that which is tantamount, as by de- 
livering the key of a warchouie in 
which they are. Therefore, after a 
bargain and fale of a Hack of hay 
between the parties on the fpot, evi- 
dence that the vendee actually fold 
part of it to another perfon, by 
whom, though agalnft the vende/Fs 
approbation, it was taken away, is 
fuilicient to warrant the jury in find- 
ing a delivery to and acceptance 'by 
the vendee ; thereby taking the cafe 
out of the flat, of frauds. Chaplin 
v. Rogers, Hi l 41 Geo. 3. * 192 

4. Where a public flatutc for eroding 
a court of infeuor jurifdidion, ena&s 
thSt 1C no action for any de&t not 
“ amounting to^o/. and recoverable 
“ by that aft fhall be brought againtt 
“ any perfon refiding within the* 
“ jurifdi&ion,” Iffc. Inch ftatute 13 
a defence upon the general iffibc to a 
party bringing himfelf within it, 
who is fued in the fuperior courts. 

' l\:rkcr v. Elding, Eajh 41 Geo. 3. 

3$* 

5. A verdid agamtt one defendant in 

treipafs upon an ifTue of a*juflifi<iatioi| 
of a public right of way, negativing 
fuch right, is evidence in trefpafs for 
breaking and entering the fawneclofe 
a gain It another defendant, who juf- 
tified under the fame right. And* 
the latter cannot fhew that fuch ver- 
dict wn3 entered upon that particular 
plea by miilake of the officer, there 
having been no evidence given on 
either fide in refped of that iffuc ori 
the former trial; the record beirgf 
condufive as to the fad of fuch a 
finding, though not as to the truth 
of it between other parties^ Reed 
v. Jaekfon, Eaf. 41 Geo> 3, 355 

6. Reputation would be evidence as to 
the right of way in fuch cafe. ib. 

7. An ex parte examination in writing 
of a pauper, taken on oath before 
two magistrates, for the purpofe of 

removing 
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Removing him to the place of his 
fettlement, is not admi/BbJe in evi- 
dence upon an appeal again# an or- 
der of removal, on the ground of 
the pauper’s having abfeonded be- 
tween the notice of appeal and the 
trial of it before the quarter fejflions ; 
although the refpondents had ufed 
due diligence, but without effett, 
to procure the attendance of the 
pauper as a witnefs; he not having 
been heard of from the time of his 
abfeonding. Rex v. Nuneham Court - 
ncy> Eaft. 41 Geo. 3 . 373 

8. Where the plaintiff entered an ac- 
count iq writing of goods and cafh 
furnilhed to the defendant from time 
to time, each page of which was 
authenticated by the defendant’s ac- 
knowledgment in writing of the re- 
ceipt of the contents ; though fuch 
an acknowledgment in writing can- 
not be given in evidence per fe, in 
refpsft to the cafli items, amounting 
to above 40 r. in each page, for want 
of a receipt damp, yet it is compe- 
tent to the plaintiff to prove tin; 
upon calling over. each article to the 
defend^hc, he admitted that he had 
received die fame ; and the witnefs 
may refrelh his memory by referring 
to the accounts. Jacob v. Lindfay % 
Eajl. 41 Geo. 3. 460 

EXAMINATION. 

See Evidence, No. 5. 

EXECUTION. 

1, Procefs fued out by the crown 
again# a defendant to # recover penal- 
ties, upon which judgment for the 
crown is afterwards obtained, entitles 
thb king’s execution to Jiave priority 
within the Hat 33 Hen 8. c. 74- 
before the execution of a fuojcdt, 
whofe execution had iffued and been 
commenced on a judgment recovered 
again# the fame defendant prior to 
the king’s judgment, butfubfequeni 
to*the commencement of the king’s 
VOL.I. 


procefs: the king*? writ of execution 
having been delivered to the fherifF 
before the attual fale of the defend- 
ant’s goods under the plaintiff’s ex- 
ecution. Bmtkr v. Butler , Hit. 41 
Geo, 3. 33$ 

Attorney- General v. /llder/ty, Mich* 

1780, d.i\ ib 9 

F 

FALSE- REPRESENTATION. 

j 

See Action on the Case, No. u 

FEME COVERT. 

1. The court will difeharge a feme co- 

vert on common bail, though at ih® 
time of the credit given to her by 
the* plaintiff, flu: miitakenly informed 
him that her hullnmi was dead ; 
then being no fraud intended. Bin 
v. 7 bonipjoiiy Ivlx b. 41 Geo. 3 , 1 6 

2. ifo where the plaintiff at the time of 

• the credit given to the defendant 

kne%v that fne i t ad a hufband living 
abroad, though ieparaud from hint 
by content. March v. Capelii , llil m 

39 Qc! - 3 i . "• 17 

3. Though a note were given to a mar- 

ried woman, kno.ving her to be fuch, 
with intent that the Ih mid indorie it 
to the plaintiff in payment of a debt 
which the owed him, (in the courfc 
of carrying on a trade in her own 
name by the content of her hulband,) 
yet the property in the note veiled 
in the hutbaud by«the delivery to the 
wife, and nA intc;cft paffed by her 
indorfement to the plaintiff; neither 
can the plaint it recover upon the 
money counts under fuch circum- 
ffa.jces. Barlow v. Btjhop , Baft. 
4 1 Geo. $. 43 * 

FINE. 

r. One tenant in oommot> levying a 
fine of the whole, and taking the 
rents and profits afterwards without 
3 B account 
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account for nearly five years is no 
evidence from whence the jury (hould 
be dire&ed (agaiall the juiiice of the 
cafe) to find an oufier ot his compa- 
nion at the time of ^he fine levied ; 
and confequcntly the latter may 
maintain ejectment without making 
an a< 5 lual entry. Peaceable d. Horn- 
blower v. Read and another, Tritu 41 
Geo* 3, 5^ 

FISHERY. 

See Conviction,^ No. 3. 

FOREIGN LAWS. 

See Bankrupt, No. 1. 

FORESTALLING, ENGROSS- 
ING, &c. 

The following were declared to be of- 
fences at common law, and not done 
away by the repeal of the li^t. 5. 
&6.EJ.6.C. 14. 

I. Spreading rumours with indent t« 
enhance the price of hops, # In the 
hearing of hop planters, dealers. Said 
other^, that the flock of hops was 
nearly exhauiled, and that there 
would be a fcarcity of hops &c. 
with intent to induce them not to 
bring their hops to market for fa!e 
for a long time, and thereby 'greatly 
to enhance the price. R. /. iPad- 
dlngtcn. Hit. 41 Geo. 3. X 4 3 

2 Spreading fuch rumours generally, 
with intent to enhance the price of 
hops. r ib 

3. Endeavouring to enhance the price 
by peifuading divers dealers, &c. 
not to take their hops to market, 
and to a Main from felling for a Jong 

*'lime. ib. 144 

4. Engrofiing large quantities of hops, 

by buying from many particular per- 
fons by name, certain quantities, 
with intent to re-fell the fame for an 
unreafopable profit, and thereby to 
enfiance the price- ib. 


4. Ad idem, Rating the par titular con* 

trails. " ib • 

6. Getting into his hands large quan- 
tities, by contracting with various 
perlous for the purchafe, with in- 
tent to prevent the fame being 
brought to market, and to re-fell at 
an unreafonable profit, and thereby 
greatly to enhance the price. ib. 

/. Buying large quantities with like in- 
tent. ib. * 445 

8. Buying large quantities with intent 
to re-fell at exorbitant profit. Sec. ib. 

9 . Unlawfully engrofiing, by buying 
large quantities with like intent. R . 
v. lPadding. cn, Hit. /j I Geo. 3. ib. 

10. Engrofiing hops of divers perfons 

by name, with intent to re-feil at an 
unreasonable profit, and thereby en- 
hance the price, R. v. WadSingu.n , 
Hi l, 41 Geo. 3 . 167 

1 1. Engrofiing hops theq growing, by 
forehand bargains, with like intent,* 

ib. 

ra. Buying large quantities of hops of 
divers perfons inentionejl, with in- 
tent to prevent their being brought 

* to market, and to re-fell them at an 
unreafor.able profit, and thereby en- < 
hance the price, ib. •. 168 

13. Buying all the growth of hops in 
feveral parishes by forehand bar- 
gains, with the like intent. ib. 

14. Buying hops of diver* perfons 

with intent to xc-fcll at an unreafon- 
able profit, and thereby enhance the 
price, ib. 1 68 

:j. Buyingall the growth of hops on 
certain lands in certain parifiies, by 
forehand bargains, with intent to fell 
at an unrcafcnablc price and to cn* 
hance the price. 

16. Endeavouring to enhance the price 

of hops, by perfuading hop owners* 
not to fell*, &c. % 169 

17. Engrofiing, by buying large quan- 

tities of perfons unknown, with in- 
tent to re-fell at an exorbitant profit. 
Sec. ib. 

1 8. Buying large quantities with like 

intent. m ib. 

19, Buying 
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19. Buying hops then growing, with 

intent to re-fell at an exorbitant 
price and lucre. Rex v. Wadding- 
ton , ILL 41 Geo. 3, 109 

20. To forellall any commodity which 

is become a common visual and r?e- 
cefTary of life, or ufed as an ingre- 
dient in the making or prefervarion 
of any vi&ual, though not formerly 
ufed or confidged as fuch, is an of- 
fence at common law. if*. 

21. Indi&mcnt for engroffing a great 

quantity of fijh, geefe, and ducks, held 
bad, without fpecifying the quan- 
tity of each. R. v. Gilbert, Trln . 41 
Geo. 3^ 5^3 

FORGERY. 

1. Th$ Scffions have no j u rife ion 

over the offence of forgery at com- 
mon law, nor can they take cogni- 
zance of it «as a cheat. R. v. Mi cab 
Gibbs , ILL 41 Geo. 3. 173 

2. Therefore they cannot hold cogni- 
zance of an indidltmcnt charging that 
the defendant being a perfon afleffrd 
to certain duties granted upon in- 
come, by certain Commiffioner.% araf 
under pVetcnce of ’being aggrieved, 
haviifg appealed to ccrchin other 
Comm'fiidhers* and contriving and 
intending to deceive the laid Com- 
mi Hi oners, and to induce them to 
believd* that the particulars of his 
income delivered in, and the deduc- 

* tioiis claimed by him to be allowed, 
had been inquired into, examined, 
and approved by ore Richard Life, 
then being clerk to the firlt men- 
tioned Commiflioncrs, and with a 
fraudulent intent to give ( ill £1 to his 

* appeal, and to evade* the duty, at 
the bottom of a paper purporting to 
be«a Jchedulc of the defendant’s in- 
come,* did forge, &c.* the letters 
R. E. purporting to be the initials of 
the laid clerk, and did exhibit to the 
Commiffioners of Appeal the laid 
paper, &c. againft the peace. See . ib. 

3. Indictment charging that defendant 
having in his poffeffion a bill of ex- 


change. purporting to be directed to 
one J. King, by the name and de- 
feriptton of f. Rrng, forged the ac- 
ceptance of the laid Jv King, &c. is 
bad ; becauie purport means what 
appears on the face of the ir.ftru- 
ment, and the bill did not purport 
to be drawn on J. King. R . v. 
R • adinp , O. B. J 793. l8o»% 

R. v. (LLLrkfi, O B. 1795 ,$ P. ib. 

.. ti where the indiflment charged 
that the bill purported to be dire tied 
to a\ < l , / d Do?wn, Henry 'Thornton , 
John F < , , and •frb?i Cornwall, j tin* 
by the name and defci iption of Mejflrx. 
Ihicn, I'kcrntrn, bS Co. R. V. Ef- 
dir l, Sour hatr.pt on Sp. Ajs. 1798. ib. 

. An indiilincnt for forgery muff fet 
out the forged irdlrumcnt in words 
ard figures. R. v. Maji n, Non hum - 
bn h a fid Sur:. Ajs. 1792. ib% 

6. But upon an indictment for publifh- 
i«»g a forged receipt for money, with 
the name Stephen Withers, Sc c. for 
th^ fum of 1 1 . 4s. it was holden fuf- 
hftent to fet forth only the receipt 

• iTfclj as follows : ** 1 8th March 
“ 1*73. Received the contents 
** above, by me Stephen Withers 
without fet ting f orth the account it- 
Idt t< n-htph fuch receipt referred, 
and at the foot ol which it was fub- 
fc/ibevl ; that account being only evi- 
dence to make out the charge. R. 
v. C I flick , Bodmin Sun. Af. 177 4. ib. 

181 

F R E I G I I T. 

1. /I and B. merchants abroad, fh*p 
tobacco for Liverpool, configned to 
A. himfelf there, to whole order the 
bills oi lading arc made One of 
thefe bills is lent inclofed in a letter 
from the fhipp'*rs to C . at Liver- 
pool, advifmg him of fuch conftgn- 
ment to A., and that A. intended tfe» 
proceed to Liverpool ; but in cafe he 
fhould not arrive in time, 4f firing G. 
to do the bell tor them. # The to- 
bacco having arrived in a da ms pc 1 

2 B z 
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ilste before A* t* required to be 
landed, and isdepcfited in ihv King's 
warehoufe, purfuaet to the liatute ; 
and afterwards C\ acting as agent Tor 
A . within the knowledge of the Cap- 
tain, makes an entry of it in his own 
name in the Cuftom-houfe, to avoid 
feiv.ure. Held that this was not fuch 
an acceptance of the cargo by C. a* 
would make him liable o> the Cap- 
tain for the freight. Ward v. Felton , 

S ft in, 41 Geo 3. 507 

G 

G A o r, K R. 

St’e SlIPR J FF, No. I. 

'general issue. 

See £vj OK NOE, No. 4. 

G IBRALT A R. 

See Mv tin y Act. 

G R ANT. 

x. A grant by lesiees for lives of*ai! 
their eplair, right, title, intcrejf, ftrV. 
in the premiles to- one abd his execu- 
tors, habendum to him and his exe- 
cutors for 99 year s, ir the lives (hould 
ih long live, in as large, ample, and 
beneficial way, &c. ns the grantors, 
their heirs, &c. held, is no allien- 
ment of the freehold, and conie- 
quendy not of the whole inured of 
the grantors in their leafv ; and 
there lore the reverfioners (the lives 
being expired within the term) can- 
not maintain covenant again ft the 
under Jefiee for not delivering up 
the premifes in good repair, £ . of 
Derby v, Taylor, Trin, 41 Geo. 3, 

502 

GLEB E. 

V 

»t One i^poflefTion of glebe land un- 
de> a leafe void by the flat, J3 Eliz. 


ci *0, by reafon of the reftcrls notr- 
refidence, may y 1 1 maintain tref- 
pafs upon his poft’eflicn again It a 
wrong doer. Graham v. Peat, Hi l* 

4 i Geo * 3. 244. 

H 

HABEAS CORPUS, (return to) 

i. By the mutiny aft the King may 
make articles of war, and conftitute 
Courts Martial with power to try 
and puniih.as well in Great Britain, 
tile, as in Gibraltar, L?V* By a fub- 
fequent claufe no foldicr fl fhall, by 
fuch articles of war, be fnbjc&ed to 
the pumlhment of death or lofs of 
limb w thin Great Britain, &c. fomit- 
ting Gibraltar), for any crime not 
cxprcflcd to be fo punifhable by the 
aft. Then, by the articles of war , A 
perlons found guilty by a Court 
Martial at Gibraltar , of theft, rob- 
bery, dec. or of having tj'eJ violence, 
or committed any off erne ugftinjl the per - 
fens or property or others, 4 ‘ lhall f uf- 
“ fer death,’ or, fuch other punifti- 
,4 ment, according to the ^nature and 
** degree tf the fence, as by tbe fen- 
“ tence of { vich Court Martial ihall 
“ be awarded ;** held that the Court 
Martial have a difcretionaiy power 
by fuch words, and are not reft rifted 
to pafs fuch fenter.ee on a delinquent 
as would be warranted by the law of 
England, But fuppoling they were, 
yet that a return to a habeas corpus, 
hating that upon a certain charge? 
exhibited againft the defendant be* 
fore fuch Court, for certain of- 
fences alleged to have been ccmrifiu 
ted by him at Gibraltar , fuch pro- 
ceedings ,vvere had, that thf • Court 
Martial, after hearing the charge 
and the defence, found the defen- 
dant guilty of receiving certain 
goods named, from the warehoufe 
of W \ (at G.) knowing them to be 
ftolen, in breach of the articles of 
war, whereppoa they fenteacetf him 

to 
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to tr&afportation for fourteen years, 
is good. For fuch a fentence would 
be warranted here by the flat. 4 
Geo 1. Cd IX* if the principal were 
convi&ed of the felony, and the re- 
ceiver were indided as accclTary af« 
ter the fad. R. v. Smidis, Hil. 41 
Geo . '3. 300 

2. It feems a fufficient return to a ha- 
beas corpus, that the defendant is in 
^cuftody undesthe fentence of a Court 
of competent jurifdidion to inquire 
of the offence, and to pafs fuch a 
fentence, without fitting forth the 
particular circumftances neceffary to 
warrant fuch a fentence. ib . 

HUNDRED. 

*. Where a mob attacked a baker’s 
houfe, and broke the glafs and fhut- 
ters of the windows, and compelled 
•him to fell flour at a price named by 
themfelves, below the marketable 
vahie; held, this was evidence for the 
jury of a felonious beginning to dc- 
molifti'the houfe, &c. within the, 
fourth fedion of the riot ad ; and 
that the plaintiff might recover for 
th^ damage done to the .houfe, in an 
adion again# the hundred on the 6th 
fedion, but dot for the value of the 
flour fo fold, that not being confe- 
<£ueitfial to the ad of demolition ; ncr 
could he recover for the value of 
ether flour taken and wafted in ano- 
ther warehoufe diftind from his 
dwelling-home on the oppofite fide 
of the ftreet, of which the lock only 
was burft; that not being a beginning 
to demoiifti. Sc c. within the ad, with. 
fc the view with whi^h it appeared to 
be done. Burrows v. Wright, Tr’vi. 
41. Geo , 3- 6 15 

i/WJaere a mob, aften beginning to 
demolifh and pull down a houfe, 
fteal flour therein, or force the owner 
to fell it at an under price, the value 
thereof cannot be recovered in an 
an adion again# the hundred on the 
£th fedion of the riot ad, 1 Geo. i, 


flat. 2. c. 5. fuch* dealing atfd rob* 
bery being fubftarttive felonies, atui 
not within the offence treated by the 
4th fedion of the ad. But flour 
which was fpoiled or deftroyed at 
*the time oMuch beginning to demo- 
lifh, &c. may be. fo recovered. 
Greafiey v. Higginbotham , 7 ritt. 41 

. Geo 3 636 

HOP S. 

See Forestalling* 

1 

indictmen't. informa- 
tion. 

See For est a 1. l x n « , ife . Forohry. 

1. Information granted for endeavour- 
ing to procure the appointment of 
certain perlons to be oveiteers of 
the poor, with a view to derive a 
private advantage to the party* R . 
v -7 oHtje.Eaj}. 32 Gto, 3. (cited.) 154 

2. The Court refufed a criminal infor- 
mation again# a Magi ft rate for rc- 

• turning to a writ of certiorari a con- 
viction of a party in another and 
more formal fliape than that in which 
it was fir ft drawn up, and of which a 
copy had been delivered 40 theparty 
convicted by tie Magiflrate's clerk, 
the convidion returned being war- 
1 anted by the fids. R . v. Barker* 
IliL 41 Geo . 3. % 86 

3. Indictment lice again# one who was 

clerk to the agent for French pri- 
foners of war, for taking bribes iri # 
order to procure the exchange of 
fome of them out of their turn. R. 
v. Beale , 3S Geo, 3. (dteo, ) 

,K 3 

4. lndidment for engrofiing a great 
quantity oj fij g/t/c* a Jfft 

held bad, without fpeeifyitie^t-'ie 
quantity of each. R, v, Giloert , 
Trin. 4 1 Geo, 3 . 5 »i 

INSURANCE. 

s . The premium paid on In illegal in- 
furnnee to cover a tradTng with an 
3 ^ 3 enemy 



IN3DEX 6 F THE PRINCIPAL MATtEB®. 


710 

? fcnetny c^nnox' be , recovered back, 
though the/ underwriter cannot be 
compelled to make good the Ids. 
Yandyek v. Hewitt, Mich 41 Geo, 3. 

. . 9 6 

Where ap Englifh iubjt in time of 
. war, who had received orders to ef- 
ftft an infyrance for a neutral fo- 
reigner, opened the policy with his 
\ifual broker in his own name, but 
informing him at the fame time that 
the property was neutral ; this is a 
fufficient indication to the broker 
that the party afted as agent , and 
not on his own account ; and, there- 
fore the broker has no lien on im- 
policy fo effeded for his general ba- 
lance againil fuch agent, as between 
fuch broker and the principal. — 
Maans v. Header] on, HU 4! Geo . 3 

3 H 

3. It is legal to trade with the fubjvC'ts 

of an enemy’s country by the King’s 
licence. But if it be provided in inch 
licence, that the party ailing under 
it (hall give bond for the due c;\\or- 
tation to the places prepofed of the, 
goods intended to be exported to 
fuch country, and they are exported 
without fuch bond being given, fuch 
exportation is illegal, and the owners j 
cannot recover ott a pdiicy to pro- 
ted the goods. Vandyck v. IV hit - 
mere, Eer/f, 41 Geo, 3. 47 5 

4. If a licence to export and deliver 
goods to an enemy*s country be 
granted for a limited time, it is not 
fufftcient that the goods wer e flipped 
before the expiration of the time, the 
fliip not failing till afterwards. ih 

y Where an ad prohibiting intercourfc 

‘ with America, then in a ibue of re- 
bellion, tnab'ed the British Com- 
manders to grant licences in a cer- 
$ein form to carry provifions to 
places in America occupied by the 
Britilh. and a iice> ce was granted 
not following the requifiuons of the 
aft, it was h olden void ; and corfe- 
guently the trading being illegal, the 
fait under the licence could 


not be infured. Vanharthdls y. Hal - 
bed, Mich . 31 Geo. 3 . n, 487 

5 . An allured upon an American Jhip 
and cargo, provided with fuch a 
paffport as is required by the treaty 
between America and France, and 
with all other ufual American papers 
and documents, is entitled to recover 
againfl an underwriter of a policy on 
fuch fhip and goods, in cafe of a cap- 
ture by a French privateer, notwirh- 
Handing a fentence of condemnation 
of the fame as lawful prize by a 
French Court of Admiralty ; fuch 
fentencc proceeding on the ground 
of a breach of French ordinances, 
requiring certain particulars to be 
obfervrd in refpedi cf the ihip docu- 
ments beyond what was neceffary by 
th‘£ treaty. Vries v. Bell , Tnn. 41 
Geo. 3. 663 

7. Q«. Whether if a lhipj>e not war- 
► ranted of any particular country, 
there be an implied warranty in a 
policy of infuranre that (lie Iftall be 
properly documented according to 
the laws of that country, and her 
particular treaties with foreign 
ilates. Price v. Bell, prin. 41 . 
Geo. 3. 663 

INTEREST. 

1* Execution cannot be taken out for 
interdl upon a fum awarded to be 
paid on a particular day, and for 
which fum judgment was entered 
up. But it is in the province of the 
jury (or the arbitrator interpofed in 
their place) to allow interell or not; 
in the damages. Lee v. Ljngard r 
Eaft . 41 Gen. 3. 404 

2. In an aftirn. on a judgment re- 
vered on a bond, intereil may be 
recovered in damages beyond t the 
penalty of the bond. IWCfure v. 
Dunk m, Eaji. 41 Geo , 3 , 4361 

J 

JOINDER IN ACTION. 

See Covenant, No. j. 

1. To 
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I. To a declaration againff one upon 
joint promifes by him and anoiher, 
whom he avers to be outlawed, a 
plea of nu! tiel record of outlawry is 
ih effect a pica in abatement, for 
want of parties ; and therefore, if it 
conclude in bar, it is bad on general 
demurrer, and the plaintiff is en- 
titled to judgment quod recuperet, 
See. Nu'-wian v, Geddes t Tt in. 41 
Geo. 3. 634 

JOINT and SEVERAL COVE- 
NANT. 

Covenant, No. i . 

•JUDGMENT. 

See Award, No. 2. 

1. T8 a plea in abatement of nfifno- 

mer of plain t'fr, replication rhat the 
pteintifF *\vas known as welj by the 
one name as the other : upon de- 
murrer over-ruled, there muff be 
judgment of refoondeas oufter, and 
not quoj recuperet. Bowen v. Skap- 
cott> Trin . 41 Geo. 3. 542 

2. To a declaration againff cne updh 

joint p^pmifes by* him and anoiher, 
whom he avers to be outlawed, a 
plea of nul tiel record of outlawry is 
in effed a pfea in abatement, for 
want of parties ; and therefore, if it 
concede in bar, it is bad on general 
demurrer, and the plaintiff is en- 
titled to judgment quod recuperet, 
&C. Now Jan v. Geddej, Trin. 41 
Geo. 3. 634 

JURISDICTION. 

,1, A certiorari to remove an indid- 

'*%erit from the feflions may be fued 
out by the profecutor, without giving 
theiffx days previous nptice required 
by tne flat. 13. Geo. 2. c. 18. § 5. 
in the cafe of removing “ convic- 
tions, judgments, orders, and other 
fummary proceedings. 0 The effVd 
of fuch writ is to remove all proceed- 
ings of the nature deferibed therein 


7 " 

which have taken*place between tho 
telle and return, although the pro- 
ceedings originated after the, tefte. 
The Magiilrares below arc bouitti to^ 
obey the wri; after produdion of it, 
and notice tp them in fad of fuch 
produ&ton, when fitting in their ju- 
dicial capacity ; and after thjit ail 
further proceedings before them on 
the matter .are erroneous. R v. 
Battams , Hi I. 41 Geo. 3. 298 

2. Wheie a public ftatute for creding 
a Court of Inferior Jurildidion en- 
ads that * € no adiou for any debt 
* s not amounting to 40s. and rcco- * 
“ Verable by that ad (hall be 
** brought againff any perfon rr- 
Tiding within the juritdidion,” 
Sc c. luch ffatute is a defence upon 
the general iffue to a party bringing 
himielf within ic, who is fued in ihe 
fuperior Courts. Parker v. Blding % 
Eofi. 41 Geo 3. 3i* 

K 

KEELMAN. 

&T PRESSING. 

LANDLORD and TENANT. 

See Distress, No. I. 

LARCENY and ROBBERY. 

1, Wfiere a mob attacked a baker '9 
houfe, and broke the glals and fhut- 
ters of the windows, and compelled ' 
him to fell flour at a price named by 
themfelves, below the marketable 
value ; helf}, this was evidence for 
the jury of a felonious beginning to 
demoli 111 the houfe, &c. wi hin me 
4th fedioo of the riot ad ; «d that 
the plaintiff* might recover foyhe 
damage done to the houfe, in an ac- 
tion againff the hundred, on the * 6 th 
fedioo, but not for the value of 4 ^ 
flour fo fold ; that not being conle- 
quentia! to the ad of demolition : nor 
| could he recover for tfie value of 
3 B 4 # otner 
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otHer Sour taken and walled In ano- 
ther warehoufe diffinft from his 
dwdling-hcmfe on the oppofite fide 
of the ffreet, of which the lock only 
was burftj that not being a begin- 
ning to demolifh, within the toft, 
with the view with which it appeared 
to hare been done. Burrows v. 
Wright and Another, Trin . 4 I Geo. 3. 

6ij 

a. Where a mob, after beginning to 
demolifh and pujl down a boufe, Seal 
flour therein, or force the owner to 
fell it an under price, the value there- 
of cannot be recovered in an a&ion 
againft the hundred* on the 61I1 fec- 
tion of the riot sfl, i Gto. 1. /?. 2. 
€. 5. fuch Healing and robbery being 
fubdantive felonies and not within 
the offence created by the 4th fe&ion 
of the a£t. But flour which was 
fpoiled of dedroyed at the time of 
fuch beginning to demolilh, Lit 
may be fo recovered. Grevjley v. 
Higginbotham , Trin, 41 Cto, 3. 

*636 

LEAS E. 

I* A grant by leflees for lives of all 
their ejlate, rights title , inter?/}. Sec. 
in the rprcmife9 to one and his ex- 
ecutors , habendum to h\m and his 
executors for 99 years 9 if* the live*? 
fhould fo long live, in at large , ample , 
find beneficial war, &c, as the grant- 
ors, their heirs, Arc. held, is no af- 
(ignment of the freehold, and con- 
fequently not of the whole intered of 
the grantors in their leafe; and 
therefore the reverficners, (the Jives 
being expired within the term,) can- 
not maintain covenant againft the 
’ under leflee for not delivering up the 
prefotfes in good repair. Fail of 
f>ci'by v. Taylor, Trtn, 41 Geo. 3. 

50a 

LICENCE. 

See Traoikc with Enbmy. 


LIEN. 

I. One who has a lien on goods in his 
poffeffion* if he afterwards deliver 
them to a Ihip carrier to be conveyed 
on account and at the ri(k of his 
principal, though unknown to the 
carrier, cannot recover his lien by 
flopping the goods in tranfitu, and 
procuring them to be re-delivered to 
him by virtue of a bill of lading flgned 
by the carrier in Hhe courfe ofehis 
voyage. Sweet v. Pym, Mich, 41 
Geo. 3. 4 

Zr Where an Englifh fubje&in time of 
war, who had received orders to ef- 
fect an infurance for a neutral fo- 
reigner, opened the policy with his 
ufual broker in hi* own name, but 
informing him at the fame time, that 
the property was neutral ; t'his is a 
fufficient indication to the broker that 
the party a£led as agent , and not on 
his own account, and therefore the* 
broker has no lien on the policy fo 
effe&ed for his general Oalancc 
againd fuch agent, as between fuch 
broker and the principal. Maans 
v. Hendcrjon , Hil. 41 Geo, 3. 335 

3. An attorney has a lien upon a fum , 

awarded in favour of his client, as 
well as if recovered by judgment: 
and if after notice to the defendant 
the latter pay it over to the plaintiff, 
the plaintifPs attorney maycompel a 
re-payment of it to himfelf: and he 
{hall not be prejudiced by acollufiw 
releafe from the plaintiff to the de- 
fendant. Ormerod v. Tate, Eafl, 
41 Geo . 3. 464 

4. Qutere, Whether a captain of afhip 
pares with his lien on goods for hi* 
freight by depoiiting them in 
king’s warehoufe, purfuant to the 
requifitions of an a & of parliament ? 
Ward v. felt on, Trin, 41 xtep, 3. 

S iz 

LIME-WORKS. 

See Poor Rate, No. i. 


LIMITA* 



I$DEX OF THE PRINCIPAL MATTERS. 


LIMITATION. 

1, Crofs-remainders cannot be implied 

in a deed J and can only be raifed by 
proper words of limitation ; however 
plainly exprefled the intention of the 
parties may be. Under a limitation 
in a marriage fettlemcnt to the ufe 
of all and every the daughter and 
daughters p f, fee. to be begotten, 
fhare and (ha^e alike, equally to he 
divided between them, and of th - 
heirs of the body and bodies of all 
and every fuch daughter and daugh- 
ter; and for default of fuch iffu * to 
the right heirs, df fc. held, that there 
were no crofs- remainders between 
the daughters or their iflue. Doc v. 
Worjley , Eajl. 41 Geo. 3. 416 

2. \power of appointment un^lsr a 
marriage-fstilement, unto ami among 
all or any the child or children of the 
marriage* for fuch eftates* as the 
hufband and wife, or the furaihvor of 
thepi, fliould from titxle to time, 
either with or without power of re- 
vocation, diredl, limit, or appoint, 
may be executed by the furvivqr, 4 
after a joint appointment, referving 
to them and 'the furvivor a power of 
revocation and appointment. But 
under fuih power, if the fecond ap- 
pointment be to the daughter of the 
marriage for life, remainder to the 
cldei? (on for life, remainder to truf- 
tees to preferve contingent remain- 
ders, remainder to the hrftand other 
fons in tail, remainder to the 
daughter in fee; all the limitations 
fubfequent to that to the eldcft fon 
for life are void, as being an excefs 
beyond the power 5 and the ultimate 
%-emainder dependant upon fuch in- 
termediate limitations, though made 
m favour of one of th^ objects of the 
po/er, is ajfo void ; and (hall not be 
accelerated by the event of fuch void 
intermediate' limitations not having 
taken effedt, for want of iflue male 
of the eldeft fon, fee. to whom the 

appointment was made. For an ap- 

* * 


•m 

pointment not good in its creation, 
will not become fo by fubfe^ent 
circumttances. And fuch an* .ap- 
pointment being by deed, cannot beu 
conitrued cypres, fo as to give the 
•Tons elhjte* tail, as perhaps might 
have been the cafe if the appointment 
had been by will. Brudcnell v. titles. 
Baft. 41 Geo. 3. 442 

3. There may be a limitation to one 
unborn foHife only, but not to the 
ifl’ue of fuch an one for life, ih. 4.5$ 

•M 

MANDAMUS, 

1. If it appear with fufficient certainty 

to the court, that a perfon has been 
eieiieu mayor of a borough on the 
day appointed by the ufage, who is 
not qualified to accept the ofligi, by 
realon of ids not having previoufly 
taken the facrament within the -time 
Jimited by law', they will grant a 
mandamus to the electors to proceed 
tO» a new cledtion under the flat, 
i i Geo 1. c. 4. f 2, as if no elec- 
tion had in fadt been made. Rex v. 
The Corporation of Bedford,, Mid*. 
41 GcO yg 

2. Though by the flat. 9 Ann. c. 20. 

/ 2. the profecutor ot a mandamus 
to which there is a return, and iflue 
taken on the fadts therein, had an 
option 10 try the queltion in the fame 
county in which he might have* 
brought an adlion for a fa lie return ; 
yet if ail the material facts are alleged 
in one county, and iflue taken there- 
on there, no cannot iflue the venire 
facias into another county, though 
he might originally have alleged the 
fadls there, and have there brotight 
his adlion for a falfe return. Rtf v. 
The Mayor % Gfc. of Neuuea/lle, Mich. 
4 1 Geo - 3- Tt 4 

3. The flat. 35 Geo. 3. r. 101 .ft. 
after enabling jufttces up fufpfcnd or- 
ders of removal 0/ poor^ptricuis, and 

to 
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i td ofdtf r thfe cWirg^ s thereby incurred 
~mi be defrayed by the pauper’s pa- 
>*iftl^l!nd ' to dtfedt' the charges to be 
levied by war tent of difi refs, entttts, 
vfhat if the parties again# whomjt is. 
iiTued are out of theP jurifdi&ion of 
the jttftit£ granting the warrant, it 
lhali be indorfed by feme other jaf- 
tice within whofe jurifdidtion they 
arc : this is peremptory upon the 
latter upon requeft “made. Rex v. 
Kynaflon , Mich . 41 6V0. 3. II 7 

4. Where the father and fon were re- 
moved from A . to B. by two feveral 
orders of removal ; and the parifti- 
ofHcers of A. and B. agreed that the 
removal of the fon fhould follow that 
of the father, without the expence of 
a feparate appeal ; in corifequenee of 
which an appeal was only entered 
again# the order removing the fa- 
ther; and after the feflions had de- 
termined that the father was fettled 

and had qualhed that order, 

A. refufed to take back the fon ; 

B. R. granted a mandamus tcA the 

feflions to receive and determine' the 3 
appeal again# the order removing 
the fon, though at a fubfequent i^l- 
iions to that holden next after the 
order of removal made ; the appeal 
being directed to be entered nunc 
pro tone with proper continuances 
Rex v. The Juft ices of Willjhire , Trin, 
41 Gea, 3. - r 633 

5. A mandamus was granted to the 
feflions to receive an appeal which 
was prefented during the next fel- 
fions after an order of removal made, 
though not presented till after the 
day on which, by the pra&ice of 
that feflions, appeals were required 
tf> be entered. Rex v. The Juftices 
cf Erice/ier, Eafl. 23 Geo. 3. n 686 

"MASTER and SERVANT. 

ir A m after is not liable in trefpafs for j 
the wilful a£t of his fervant, as by j 

-driving His mafter’s carriage again# 

without the direction l 


or alien t of the mailer. * But he is 
liable to an Twer for any d amage 
arifing to another from the negligence 
or onfkilfulnefs of his fervant ailing 
in his employ. M* Manus V. Ctidkett, 
Mich . 41 Geo . 3 . 106 

MILITARY OFFICER. 

1. A captain of a tropp, during the 
time of his abfenc^, and while an- 
other is in the adtu^l command of it, 
by \yhom the orders for fubfiftence 
are ilfued, and the fubfiftence- money 

'• is received from government, is not 
liable to pay for fubfiftence furnilhed 
to the men ; though fuch captain was 
ftill entitled to a profit, upon the fum 
i/rued on that account, and thd troop 
ltill continued under his milim-y or- 
ders. Myrtle v. Beaver, HiL 4 1 (7*0.3. 

„ 

2. The captain of a troop for which 
forage is furnilhed by the orders of 
a clerk appointed by fuch captain, 
is not liable in an action for money 
had and received for fitch forage, 
though prefent with the troop at the 
time ; it not appearing that he had 
received any money for this purpofe 
from the pnymafter, to whoiti it is 
i/Tued by government, and upon 
whom the captain is entitled to draw 
for a certain fum regulated by the 
returns of the precedingf* month”. 
Rice v. Chute , Trin . 41 Geo . 3. 

.579 

3. Aliter, if he had in efleft received 

the money. Rice v. Everitt, Trin . 
41 Geo, 3. 583, 

MONOPOLY, 

^Forestalling, 

MUVlNY-ACTV' 

See Settlement.— Evidence,. 
No. 1. 

1. By the mutiny-a& the king may 
make articles of war and conftitpte 
courts martial with power to try^and 

guniflft 
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pun’dh as well in Great Britain, See. 
as irt* Gibraltar, &c* By a fubfequent 
daufe no foldier Bull by fuch articles 
of war be fuojefted to the puniibment 
of death or lot's of limb within Great 
Britain , See. {omitting Gibraltar ,) 
for any crime not exprefled to be fo 
punilhable by the aft. Then by the 
articles of war perfons found guilty 
by a court martial at Gibraltar of 
£hcft, robbery* isfe. or of having 
nfed violence, or committed a?iy offers e 
againft the perfons or property of others, 
fhall fuffer death or inch oth^r 
4( punilhment, according to the nature 
** and degree of the offence, as by the 
€< lentonceof fuch court-martial fiiall 
'* awardfed held that the court- 
martial have a diferetionnry power 
by fcich words, and are not re drifted 
to pafs fuch fentence on a delinquent 
as .would be warranted by the law of 
England \ *But fuppofing the£ were, 
yet that a return to a habeas corpus, 
dating that upon a certain charge 
exhibited againit the defendant be- 
fore fuch*a court, for certain offences 
alleged to have been committed by 
him at Gibraltar * fuch proceedings 
were^hacf that the court- njartial, af- 
ter hearing the charge and the de- 
fence, found tfce defendant guilty of 
receiving certain goods named, from 
the w^jehoufe of IV. (at G\) know- 
ing them to be ftolen, in breach of 
the articles of war, whereupon they 
fentenced him to tranfporiation for 
14 yea 7 s, is good. For fuch a fen- 
tence would be warranted here by 
the flat. 4 Geo. 1. c . 11. if the prin- 
cipal were convifted of the felony, 
lyjd the receiver w^e indifted as 
Jcceffary after the faft. Bex v. 
$uddis, HU . 41 Geo. 3. 306 

O 

OFFICE. 

A bond given by a fchoolmafter of 
pp.ancient public fchool, who had a. 


freehold in his ofiicfc, to refign at the 
requeft of^his patron, U good at law ; 
but equity will re drain anjy improper 
ufe of it by the patron. Btgb v. 
Lewis* Eajlk 41 Geo. 3, 391 

ORDER of JUSTICES. 

See Wav, No. 1, 

P 

PARTNERS. 

1. Money paid by*one partner to an- 
other before the bankruptcy of the 
latter, far the pur pole of being paid 
over as his liquidated lhareof a debt 
to their joint creditor, if it be not fo 
applied, is proveable as a debt under 
the com million of the bankrupt part- 
ner ; although the folvent partner 
were not called upon to repay* the 
debt to the joint creditor till after 
the bankruptcy of the other. But 
tbfc folvent partner may recover from 

# the bankrupt his lhare of fuch debt 
fo p^id, after the bankruptcy, to the 
ipint creditor, notwith Handing the 
bankrupt has obtained his certificate. 
Wright v . Hunter , Mich. 4 1 Gko . 3 . ZO * 
A. engages as % partner in a parti- 
cular tranfa&ion with B C., and 
/>., who were before partners; B 9 
C . , $nd D. become bankrupts, after 
which A. pays a debt due from him- 
fdf and them to a joint creditor ; 
held that thefe three partners con di- 
nned but one debtor to A , and that 
he might reco/er/oom B the pro- 
portion of C., and D . towards 
the joint debt ; B. not having pleaded 
in abatement. * ib, 

2. Two (of three) partners, had 

contracted a debt prior to 
miflion of the third partne{\jflH»fee 
firm, cannot bind him witnoW^hiS 
alien t by accepting a bill drawn toy 
the creditor in their joint names : 
but fuch fecurity rs fraudulent and 
void as againft the thiwi pa/tner, 
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and cannot be? recovered in an aftion 

S ainft the three* whefein one only 
the original partners pleaded to 
the aftion. Shirref'v. Wilks, Mich. 
4 * Geo . 3. f 4# 

Vide Greg fort v, HtA ton and another, 
B. R.EajL %2 Geo. 3. ; and Marfa v. 
Vanfommer and another , Guildhall , 
Mich. 1786. (cited) iL 49 

After an aft of bankruptcy com- 
mitted by one of twb partners, joint 
effefts are fent away, which come 
lo the defendant’s hands ; then the 
folvent partner dies, leaving the de- 
fendant his executor ; afterwards a 
comroiflion of bankrupt is taken out 
againit the furviving partner, and his 
citate afiigned to the plaintiffs: held 
that they are tenant in common with 
tire folvent partner, and after his de- 
ceafe, with his reprefentatives, by 
relation of law from the aft of bank- 
ruptcy, and cannot therefore main- 
tain trover againft the defendant 
claiming under fuch folvent partner. 
Smith v. Stokes, Eafi . 41 <A?. 3. 

'sh 

4, After an aft of bankruptcy com- 
mitted by one partner, the other, dc- 
livers goods of their joint property 
to a creditor for a joint debt, and 
dies ; and afterwards com million 
blues againlt the furviving partner : 
held that the creditor, by virtue of 
fuch delivery by the folvent fanner, 
became tenant in common of the 
goods with the alfignees of the bank- 
rupt by relation from the aft of 
bankruptcy which was in the life- 
time of the v (ol vent partner; and 
confec]uent!y that \Ue aflignees can- 
not maintain trover againlt fuch cre- 
ditor, Smitfr v. Oriell, Eajh 41 
$• 3 68 

• PATRON. 
iGNATiON Bond, No. ?. 

.PLEAD ING. 

Set S&T O'ff. Wat. No. 2. 3. 


1, Leave given to amend the declara- 

tion by entitling' it of the® day on 
which it was aftualiy delivered, in- 
Read of the term generally; in order 
to accord with an averment therein, 
that other defendants named in the 
writ were then outlawed. Coutartche 
v. he Ruez, FJil 41 Geo, 3. 133 

2, In an aftion for the non- dels very of 
malt, which the defendant had un- 
dertaken to deliver on request a 
certain price, it is fufTicicnc for the 
plaintiff in his declaration to aver 
fuch requeli, and that he was ready 
and willing to receive the malt, and 
to pay for it according to the terms 
of the fale, but that the> defendant 
refufed to deliver if; without averring 
an achnl tender of the price. Razv* 

fni v. Johnfon, Hr l, 41 Geo 203 

3, In trefpafs for taking and driving 

the plaintiff’s cattle, t6 which there 
was a jullification, that* the defendant 
was lawfully pofej/ed of a certain 
clofe, and that he took the curb 
there damage fcazant ; the plaintiff 
may fpecially reply title in another, 
by whofe command he entered, &c. 
and it does net vitiate the replica- 
tion that h unneceflaiily proceeded* 
farther to give colour tW defen- 
dant. Taylor v, Eufilwood, Hi l 41 
Geo . 3. ^ 211 

4, To a plea of fei.offcf a,Tum d ue 
under a recognizance, and alfo of 
another f»-m upon a ftmple control, 
it feems that a re plica don, preced- 
ing that the plaintiff dij not ac- 
knowledge, &c. and then pleading 
that he was not indebted in manner 
and form as the defendant had in 
pleading atyedged, and concltjjjtn’g 
to the country, is bad ; inafmech as 
it refers matter of record to the cog- 
nizance af a jury. But at^hwis a 
iham plea, the plaintiff had leave to 
amend without payment , of colls. 
Solomons v. Lyon, Eaft. 41 Geo . 3. 

369 

5, To a plea in abatement of mttno- 
roer of plaimiff^repUcation th^t the 

♦ pUiniiff 
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plaintiff was known as well by the 
one n^me as the other : upon de- 
murrer overruled, there muft be 
judgment of refpor.dcas oufter, and 
not quod recuperet. Bown v, Shop- 
cot if Trin . 41 Geo. 3. 542 

6. In an ‘action againft a returning of- 
ficer for refufing a vote at an elec 
tion of members to ferve in Parlia- 
ment, malice mult be proved as well 
as laid. Seinble that charging th^t 
the defendant knowing, &c. ano 
wrongfully intending todepnve plain- 
tiff, &c. hindered him irorn giving 
his vote, Sc c. is a fufScicnt allega- 
tion of jnslice. Drtnve v. Coulton , 
Lauqcejlonb p. afiizes, 1787. 

(cited) 563 

7. To»a declaration again ft one upon 

joint promifes by him and another 
whom heavers to be outlawed, a 
plea of nuhtfel recoid of oifilawry 
is in efFefta plea in abatement 9 tor 
wan^of parties ; and therefore if it 
conclude in bar, it is bad on general 
demurred and the plaintiff is en- 
titled to judgment quod recuperet* 
See. NowJan V* fieddcs y Trin . 41 
Gto.$. 63 + 

PIRATING. 

See Copyright. 

POOR. 

See Removal. 

I. The ftat. 35 Geo. 3. c. lot. $ 4 - j 
which provides that after the palling 
of the aft, no perfon who jkall come 
into any parilh fhall gain a fcttle- 
Xgent by being rated to any tene- 
ment under 10I. a- year value, ex- 
tepds to perfons who were in the pa- 
ri(h ft the time of the palling of the 
aft. R- v. The Inhabitants of 1 /ling • 
ton, HU. 41 Geo. 3. 2^3 

POOR RATE. 

t* Lime works are rateable in the 
; habds of the occupier* though there 


be rilk and expcnce in the working*' 
and the profits be uncertain. Rex v. 
The Churchwarden*) of Albtr- 
bury , Trin. 4 1 Gee . 3. 334 

2. The obi eft s ©fa charitable founda- 
tion in the aftual occupation of the 
alms-houfe and lands for their own 
benefit in the manner preferibed by 
the rules of uhc inllitution, and liable 
to be difichatged for any breach of 
fuch rules, arc rateable in refpeft of 
fuch occupation. R . v. Monday and 
others , Trin. 4 x Geo. 3. 584. 

POWE R. 

1. A power cf appointment under a 
marriage fettiement unto and among 
all or any the child or children of 
the marriage, for fuch eftates as the 
hulband and wife, or the furvivor of 
them, fhould from time to time, 
either with or without power of re- 
vocation, direft, limit, or appoint, 
may be executed by the furvivor, 
after a joint appointment, referving 
So them and the furvivor a power of 
revocation and appointment. But 
under fuch power, if the feqond ap- 
point ment be to the daughter of the 
marriage for Jile, remainder to the* 
cldefl Ion f or l\h, remainder to truf- 
tces to preferve contingent remain- 
ders, remainder to the firft and other 
fonsjn tail, &c. remainder to the 
daughter in fee; all the limitation* 
fabfequent to that to the eldeft fon 
for hie are void, as being an excels 
beyond the power ; and the ultimate 
remainder depencfyiyt upon fuch in- 
termediate limitations, though made 
in favour of one of the objefta of the 
power, is alfo void, and lhall not be 
accelerated by the event of IWB void 
intermediate limitations not hav^pg 
taken efteft, for want of iflue xnjrie 
of the eldeft fon. Sec . to whom the 
appointment was made. For an tp- 
pointment not good in its creation 
will not become ft>by fubfequeut cir- 
cumftances; and fuch an appoint- 
ment being by deed cannot be con- 

ftrued 
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- ftrued cypres, To as to give the Tons 
dtetes tail, as perhaps might 'have 
been the cafe if the appointment had 
been by will. Brudencll v. £ lives, 
Haft* 41 Geo. 3. ^4 2 

PRACTICE. 

See Addition, No., i. Amend 
ment. Costs. Prisoner. 

1. The Court will difeharge a feme 
covert on common bail, though at 
the time of the Credit given # to her 
by the, plaintiff, fhe miftakenly in- 
formed him that her hufband was 
dead ; there being no fraud intended. 
Pitt V. Thompjon, Mich. 41 Geo . 3. 

16 

So where the plaintiff knew that the 
defendant had a hufbtnd living 
abroad, though under terms of ie 
paration from him. March v. Ca - 
felli, lid • 39 Geo . 3. n. 17 

2. A prifoner who is fuperfedcable^for 

want of filing a bill againft him win 
time, waves the irregularity af-'* 

tenvards pleading. Pear/on v. Rai- 
lings, Mich, 41 Geo. 3. 77 

‘3, Noobjc&ion can be made to the 
infufiicieocy of at. affidavit to hold 
to bail in n6t negativing a tender of 
the debt in bank notes, after the 
bail have juftitkd. 'Jones v.^Pricc, 
Mich. 41 Geo. 3. _ til ! 

4. Regulation concerning the time for j 
delivering paper books in cafes en- j 
tered for argument; tbofe entered j 
for Friday .to, be delivered to the 
Judges on the I'ueidjy preceding, 
and thofe entered for Tuefday on 
the Saturday preceding ; with fuch 
marginal notes as are di reeled by 
&tle of lid. 36 Geo. 3. Reg. Gen. 
*Trin. 40 Geo. 3. * 3 1 

3. Service of rules, after ioo’- 

fcjiock at night, fhall not be valid. 
Reg. Gen. Mich. 41 Geo. 3. ^ 1 32 . 

6 . Where plaiutifF withdraws his re- 
cord after entering it for trial, the 
defendant may have judgment as in 


3 , 

cafe ofnonfuit. Burton v. Hatrlfin* 
Hil. 41 Geo . 3. 346 

7. Where a (ham plea was pat 1 in to 

which the plaintiff in reply pleaded 
ill, he had leave to amend without 
payment of cofts. Solomons v. Lyon, 
Eajl. 41 Geo. 3* 369 

8. After party a r re (led on civil pro- 
cefs has be«n difeharged on giving a 
bail bond to the Sheriff for his ap- 
pearance at the return of the wrif, it 
is optional in the Sheriff whether he 
will accept the furrender of the party 

• in difeharge of the bail bond before 
the return of the writ ; and therefore 
though notice of fuch furrender were 
given to the Sheriff and thejgaoler 
in whefe cuftody the party then was 
at^the fuit of another} after^which 
the gaoler let the party out of cuf- 
tody ; yet held that the gaoler was 
not liable upon his Bond of indem- 
nity to the Sheriff, as for an efcape* 
in the former fuit ; for the pa^ty was 
not legally in the cuftody of the She- 
riff* or his gaoler merely by virtue of 
t fuch notice of furrender. Hamilton 
v. Wilpn, Eajl . 41 Geo. 3. 383 

9. Where a verdi A is takeifpro forma 

at the trial, for a certain fuift, fub- 
jeft to the award pf ah arbitrator, 
the fum afterwards awarded is to be 
taken as if it had been originally 
found by the jury ; and th£ plaintiff 
is entitled to enter up judgment for 
the amount, without firft applying tS* 
the Court for leave fo to do. Lee 
v. Lingard, Eajl . 4 ! Geo . 3. 401 

9 b But the defendant againft whom ex- 
ecution is taken out is not liable to 
pay intereft on the fum awarded ^ 
that being ft) the province of <the 
arbitrator (or a jury) to allow or 
not in the damages. * ib. 

9 e. Nor is tlie defendant liabl^to pay 
the Sheriff's poundage, or other fees 
and cofts of 'the levy, lb. 

jo If the plaintiff's attorney fing 
judgment, and file the committitur 
piece with the clcjjk of the judg- 
ments within ;he fecond term after 

trial 



INDEX OF THE PRINCIPAL MATTERS. 


trial ha3 and verdid obtained again ft 
a pnfoncr, that is a fufTteient char- 
ging him in execution within two 
terms* purfuant to the rule of Court 
of tiifaryt z 6 Geo . 3. though the 
final judgment and the committltur 
be not .entered of record by the of-** 
ficer of the Court till the continuer nr 
day after fuch fecond term ; provided 
fuch entries be then completed. 
Pear/on v. Rawlings, Eajl. 41 Geo* 3. 

4°5 

!!• Filing and entry of committitur 
againtt prifoners, Eajl. 41 Gio. §- 
^Prisoner, No. 4. 410 

12. Where a defendant, under an or- 
der to jflead ilTuably, puts in a fliam 
derrfurrer to fome of the counts in 
the declaration, and pleads ifluabiy 
as 1 8 the reft, the plaintiff may Ion- 
fider the whole as a nullity, and fign 
j udgment |s for want of a ply. Cu- 
ming v» Shari and, Eajl . 41 Geo. 3. 

411 

13. Nfl rules entered in the peremptory 
paper Ihqjl be enlarged during the 
term> or put off* from the appointed 
day, by the confent of counfel, o? 
the auayiies, without leave of the 
Count. Reg. Gen. Eajl. 41 Geo. 3. 

. . . 477 

14. After conviction on a criminal in- 
formation, to which objections were 

•taken, the defendant mutt ttand com- 
mitted pending the confideration of 
►the judgment, unlefs the profreutor 
expreftiy confent to his (landing out 
on bail. R. v. IV addingtou, H/l. 41 
Geo. 3. 159 

15. An affidavit of excufe, however 
flight, for not proceeding to trial, 
isjufficient 10 difehaage a rule for 
judgment as in cafe of a nonfuit, in 
a qui tam as well as any other ac- 
tion. - # Stone v. Farey J Trin. 41 

• Geo . 3. 554 

j 6. Where the defendant was fued by 
original in London, tne fare facias 
againtt the hail mutt be fued there 
alfo ; and it do/^not help tie plain- 
titt.Who Iu,\i the feire facias in 

5 


Middlcfex, that bail l>a4 by mlfuke 
been put in there. Harris apd,ano» 
ther v. C ah art and amt her, Trin. 
Geo. 3. 603* 

17# Where a plaintiff has clofed his 
cafe in evidence at the trial, and the 
defendant has entered on his defence, 
it is diferrtionary in thp Judge whe- 
ther he will let the plaintiff into 
other evidence on a collateral point 
which was not in controverfy be- 
tween the parties, in order to carry 
a verdid again tt the merits of the 
principal quettipn. Edwards v . 
Shcrratt , 9 tin. 41 Geo, 3, 604 

18. A writ of error allowed is a fuper- 
fedeas in law to all further proceed- 
ings in the Court below ; and there- 
fore proceedings were fet afide with 
colts for irregularity where the ca. 
fa. being returnable on a day after 
the allowance of the writ was re- 
turned after notice of fuch attov&nee 
on the fame day, and fci. fa. after- 
wards taken out againtt the bail. 
Miller v. New laid, Trin. 41 Geo. 3, 

662 

19. Where a defendant refuting in 

frown at the ilfuing of the writ changes 
his refidcnce permanently to the 
country, at the dittance ofabovo 40 
miles from town, before the delivery 
of the iffue, he is entitled to 14 days 
notice of trial. Sfcncer v. Hall, 
Trin* 41 'Geo. 3. 688 

PREMIUM. 

Insurance, No. i. 

PREROGATIVE. 

I- Procefs fued out by the Qtqvm 
againtt a defendant to recotMMfr pe- 
nalties, upon which judgment f or the 
Crown is afterwards obtained, ent’tlla 
the King's execution to have priority 
within the flat. 33 Hen 8. c. yp. 

§ 7 4. before the e xecution of a fwb- 
jedt, whole execution had iflued and 
been commenced on a judgment re- 
covered againtt the fame 81- (trill ant, 

/ P r? '*" 
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prior to, the Icing ’s judgment, but 
fu bfcquent to the commencement of 
fhf RPg** prcccfs ; the king’s writ 
of execution having been delivered 
IP the, fiierifF before the a&ual Tali of 
the defendant’s goods under the 
plaintiff’s execution. Butler v. But - 
Ur, MIL 4.1 Geo. 3. 338 

Attorney General v. Alderfey, Mich, 
1786, S. P. ib. 341 

PRESCRIPTION. 

See Way, No. 2. 

PRESSING. 

U A keelman employed in navigating 
down the river Tyne to the port of 
Shields, at the mouth of that river, 
U liable to be im prefied, and cannot 
afterwards bring himfelf within the 
prote&ion of the 13 Geo. 2. c. 17. 
/>. exempting every perfon, not 
having before u/cd the fe a, who (hall 
blind himfelf apprentice to fervft at 
lea, from being impreffed for three 
years from fuch binding. Ex pethtc.j 
Softly, Bajl . 41 Geo. 3. * 466 

PRISONER. 

■ c 

I* A prifoner who i^fupct^edeable, for 
want of filing a bill againft him in 
time, waves the irregularity by af- 
terwards pleading. Pearfon v. Raw- 
lings, Mich . 41 Geo . 3. * 77 

7, Tht rule of court of the 4 Gec^ 2. 
Acquiring an attorney to be preient 
on behalf of a prifoner at the time 
pf his executing a warrant of attor- 
ney to confelajudgment, does not 
apply to a cafe where' the party was 
in cuftody at the time at the fuit of 
a <hhd perfon. Smith v. Burltsn , 
Jfil. 41 Geo. 3. r ' 241 

j.^lf the plaintiff’s attorney fign judg- 
ment* and file the committitur piece 
withr the Clerk of the judgments 
within the fecopd term after trial had 
and yer$$ obtained againft a prifo-. 
ner^ th^ is a fufficteat charging him 
in execution within two tlrm:, puriu- 


ant to the rule of court of Hilary ± 
26 Geo. 'f.%* tkbufiP jtdtg? 

ment and the eoUtiiilttitur be not 
entered of record by the officer of 
the "cdurt fill thV Cdhfihdinib da/ 
after fuch fecond term ; provided 
fuch entries be then Completed. 
Pearfon v. Rawlings , Baft . 4I Geo. 3. 

465 

4. Every commiuitulhoft a judgment 
againft a prifoner fhatl be filed with 
the clerk of the doequets on ©r before 
the laft day of &e terdi, in which 
* the prifoner is charged in execution : 
and the clerk (hall enter the commit* 
titur on thejudgment roll vylthin four 
days next after the end 6f fuefyterin, 
exclufive of the laft day of the term; 
urjefs the Jaft of fuch four day S/be 
Sunday, and then within five days* 
£f?r. and in default thereof the pti. 
loner (hall be difehar^ed. Reg J Gen. % 
Eaft. 41 Geo . 3. ' ' 4iO % 

PROMOTIONS At> D RESIGNA- 
TIONS. 

y^ILLIAM MaCKWORTH PtABD, 
Efq. called Serjeant. 348 

Lord Eldon refigned the*Chief Juf- 
ticefhip'of the Court of C. TB. and 
appointed Lord High ‘Chancellor ; 
vice Lord Loughborough , who re- 
figned, and *yas created Earl qf 
Rofslyn. 0 342 

Sir RiCHARnPEPfER Arden, Kqj. 
refigned the Rolls,and was appointed 
Lord Chief Jgftice of C. B. and 
created a Peer by thfe title of Lord 
Aluanley, - - 349 

Sir John Mi t ford, Knt. refigned 
the office of his Majefty’s Attorney*- 
General, add was * ele&ed, t %#ffcer 
of the Houfe of Commons. 349 
Edward X^w, Efq> appointed* At- 
torney-Genera} and Knjghtgq.' f 3^0 
Sir William Grant, Knt. refigned 
the office of his M*j efly/s Solicitor 
General, and was appointed Matter 
of theRoUss ■ \ 'i 
-The Ifohfcrable 8¥i#cxRFEi^iv a l 
appointed Solicitor-Geheraf.^ * 350 
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Qyo WARRANTO. Information in 
Nature of. 

I* It is no objection to relators apply- 
ing for a quo warranto information 
againft the defendant for exercifing* 
the office of an alderman (his election 
to which they had oppofed), that 
they afterward made no oppofition 
tb his ele&ion to the principal office 
of magistracy, (to which the other 
was a neceflary qualification); or 
that they afterwards attended at 
and concurred in corporate meetings 
whereat he prefided or whereat he 
attended in his official character ; 
fudt application being made within 
the^ime limited by law, viz. in 4 
years after the defendant's election 
as an alderman. Rex v. Clarke, 
ftftch, 41 GA). 3. • 36 

'a* It feems that* though fuch an in- 
formation may be granted on the 
relation of a Arranger to the corpo- 
ration ; yet he ought to make out a 
very ftrong cafe for the interference 
of the court. Rex v. Kemp, Hit . 
29 Geo. n . 46 

QtTl TAM ACTION. 
^Practice, No. 15. 


R 

RATE. 

^et Poor Rate. 

RECTOR. 

iSW'Resic nation Bond, No. 2. 

^REMAINDERS. 

See Cross-Remainders. 

REMOVAL (Poor). 

1. The fiat. 35 Geo. 3. c. joi. f 4. 
which provides that after the palling 
•VOL. I. 


of the aft, no perfon who Jbalf erne 
into any pariih (hall gain a feulement 
by being rated to any tenement un- 
der 10 Z a-year value, extends to 
perfons who were in the pariih at thsr 
time of the palling the aft. Rex v . 
The Inhabitants of ljlington , Nil. 
41 Geo. 3. 283 

REMOVAL, ORDER of. 

See Mandamus, N0.4. 

1. The fiat. 35 Geo. 3. c . 10 f. ft* 
after enabling jufticcs to fufpend or- 
ders of removal of poor perions, and 
to order the charges thereby incurred 
to be defrayed by the pauper's pa- 
riih, and to diredt the charges to be 
levied by warrant of diftrefs, enadts, 
that if the party againft whom it is 
iflued are out of the jurifdi&ion of 
thejuftice granting the warrant, it 
ihall be indorfed by fome other juf- 
tice within whofe jurifdidlion # they 
arc ; this is peremptory upoir Ste* 
latter upon requeft made. Rve v. 
%ynaJlon % Mich . 4 1 Geo . 3. 117 

RESIGNATION BOND. 

1. * A bond given by a fchoolmafter of 

an ancient public fchool, who had ft 
freehold jin hb office, to* refign at 
the requeft of his patron, is good at 
law ; but equity will reftram any 
improper ufe of it by the patron* 
Ltfh v. Le<wis, Eajl . 41 Geo. 3* 

. . 39 * 

2. Held by B. R. that the ordinary of. 

the diocefe may not refofe to admit 
a clerk to a redlory to which he was 
presented* becaufcP he had given a 
general bofid to refign upon the re- 
qudt of his patron : but this judg- 
ment was reverfed in Pqg^Proc. 
Bijhop of London v. Ffytche, Mich* 
23 Geo. 3. . >^87 

RETURNING OFFICER.. 

t.In an adUon againft a returning 
officer for refufmg a vote atan elec- 
3 C tion 
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tionpf members to ferve b parlia- 
ment, malice mail be proved as well 
laid* Semble, thatcbarging that 
the defendant knowing, lie. and 
wrongfully intending, lie, to deprive 
plaintiff* He. hindered him from 
giving his vote, lie. is a Sufficient 
allegation of malice* Drew* v. 
Com on, Launcefion Sp. AIT, 178 7, 
cor. Wil/on t J. ». 563 

ROBBERY. 

Set Larceny and Robbery. 


s 

SACRAMENT. 

^Corporation, No. i. 

SCHOOLMASTER. 

5 ** Resignation Bond, No. i. 

SEAMEN. 

Set Pressing. 

SERVANT. 

See Master. 

S E S S I O N*S. 

See Mandamus, No. 4, 5. 

I. The felfions have no jurifdi&ion 
over the offence of forgery at com- 
mon law, nor can they take cogni- 
zance of it as of a cheat. Rex v. 
Gibbs , Hi/. 41 Geo 3. 173 

a. But it was not denied that they had 
jurifdi&ion ove*> cheats in general, 
and in Rex v. Brafne, Mich. 12 
Geo. 1. and Rex v. Beale , Eajl. 

3. the court of B, R. gave 
judgment as for a cheat on indift- 
tfnents refpeflively removed from the 
telUons by certiorari. ib. 183 

SET-OFF. 

x. In affumpfit for goods fold and de- 
livered, defendant pleaded a fet-off 


of more monejr due to him from the 
plaintiff. Replication, that the goods 
were agreed to be, paid for in rtady 
money; which replication was holden 
bad on demurrer, being no anfwer 
to the plea# Eiandv. Karr , Eafi. 
4 * G ‘°- J* 375 

SETTLEMENT.— EVIDENCE. 

1. The examination of a foldier touch- 

ing his fettlemef.t, which is bade 
evidence by the mutiny aft, mail be 
authenticated before it can be re- 
ceived in evidence, and does not 
prove icfelf prim a facie, though the 
paper appear to be in the form fub- 
icribed by the liatute. 'Rex v. The 
Inhabitants of Bilton *witb Harrogate, 
Mich. 41 Geo . 3. 13 

2. An ex parte examination in*writing 
of a pauper, taken on oath before 
two mag iff rates, fof th c e purpofe of 
removing him to the tftace of his fet 
tlement, is not admifhble in evidence 
upon an appeal agaihH an <order of 
removal, on the ground of the pau- 
per’s having abfeonded^between the 
notice of appeal and the trial of it 
before the quarter felfions ; although 
the refpondents had ufed djue dili- 
gence, but without cffefl,^? pro- 
cure the attendance of the pauper as 
a witnefs, he not having been heard 
of from the time of his ahfeonding. 
Rex v. Nuncbam Courtney , Eafi. 41 

G*. 3 * 3*3 

3. A certificate dire&ed to the parilh 

of A. % or any other in C., will ope- 
rate upon delivery to the parilh of 
B., which is alfo in C. By the flat. 
8 &9 IV. 3 c. 30., fuch certificate 
need notbe^lire&ed to any particular 
parifh. Rex v. Liliington, Eafi. 
4 1 3. 438 

SETTLEMENT bt APPRENU 
TICE SHIP# 

I. Where the mailer Of an apprentice 
told him «“ that he bad no further 
M employment for him* and hei 
13 iS might; 
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Cf might go whore he pleafed $*• and 
the apprentice hearing of another 
matter, was going to him* and be- 
ing met by hi* original m after, and 
a&ed where he Was going, an fwered 
that he wasgohsg to £/., to which 
the matter replied, “ be might go 
€t there or where he pleafed ; J * held * 
this was not fuch a particular a (Tent 
of the original matter to the fervice 
with U., as would enable the appren- 
tice thereby ta gain a fettlement, 
though the indentures were not de- 
livered up or cancelled. R. v. The 
Inhabitants of Credit on, Mich. 

Geo. 3. 59 

3. An apprentice ottered his matter a 
guinea ts to let him off,” to which 
the matter agreed, and was alfo to 
give* him a fuit of clothes whervthe 
guinea was paid, but the indentures 
were not delivered up or cancelled. 
The guineas flot being paid, the in- 
dentures ttill fob filled in law, and a 
fettlejnent may be gained by ferving 
another matter with the confent of 
the iirtt. • The feflions ought pro- 
perly to find the fall of fuch confent* 
and not merely evidence of it : but 
havinjg found that on application by 
the app rentice to his original matter 
for leave to fenie one B. (who would 
not take him without) the mailer 
laid “ he might go with all his heart, 
“ and that it would be a good thing 
f for him to learn the trade this 
was holden futticient evidence to war- 
rant the conclufion of the fettions, 
that the original matter had confent 
ed to the particular fervice. R. v. 
The Inhabitants of S he b bear, Mich . 
41 Geo. 3. , . , 73 

'Phe. pauper, an apprentice, being 
about to marry, told his matter that 
he*wjlhed to provide and work for 
himlelf, to which the matter con- 
fented, and faid he might do the bett 
he could for himfelf ; but nothing 
was faid about the indentures, and 
they were not in fall delivered up or 
cancelled 5 the pauper afterwards 


engaged to work with another wai- 
ter, who told the original matter, 
that he had got the pauper gt wprk, 
to which the originalmifter anfwer-, 
ed, u I am glad of it, he wis a bad 
lad, and i could make hothitig of 
“ him i" held thi* was not fuch a 
confent to the particular fervicp as 
would confer a fettlement in the pa- 
rifh where the pauper then Uved with 
the fecond matter. R . v. The Inha* 
bit ants of St. Helen Stonegate, HiL 41 
Geo . 3. *85 

4. A contrail under feal, and ttamped, 
to ferve another ^or three years, at 
fo much per week, the matter agree- 
ing to learn the other a trade, and 
the latter agreeing, if he loft any 
time to the prejudice of his matter, 
to abate fo much per day, conttitutea 
an apprenticefhip. And at any rate 
the pauper having ferved under it for 
more than a year gained a fettle* 
ment either as an apprentice, orWit 
hired fervant. Rex v. The Inhabi- 
tants of Rainham, Trin. 41 Geo . 3, 

53 * 

•5. A matter ttipulating for 4d. out of 
every is- of the earnings of his ap- 
prentice is no benefit to him within 
the Hat. of June, for whi^h an ad-, 
ditional djty is*o be paid, being by 
law entitled to the whole. R. v* 
The Inhabitants of Wantage , Trin. 41 
Geo^ 3. 60I 

SETTLEMENT — CERTIFI- 
CATE. 

1. A certificate dircdled to the pari fti 
of A . or any othepjn C will operate 
upon delivery to the pariih of B . 
which is alfo in C . By the flat* 8 
and 9 Will. 3. c. 30. a c^tijicate 
need not be direlled to any particu- 
lar pariih. R. v. LUlhgton, Eaftl\ \i 
Geo. 3. {38 

SETTLEMENT »v ESTATEf. 

i. A pauper having a freehold ettate 
in the pariih of A. in the, occupation 
3 C z, of 
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of a tenant ttUvhomhe had let it, 
was deemed to gain a fct!tlethent by 
thereon 46 days wit?h the ii- 
cetlceof his tenant foe making feme 
ieptfirs ; fuch refidenec being confi- 
dered as equivalent t6 a refidtnce*in 
any other part of the parifh. R. v 
Yhtt Inhabitants of Houghton h S pri ng , 
Hii. q l Geo 3. 247 

2. A cottage leafed for 09 year?, de- 
terminable on lives, purchafed by 
the pauper’s wife before marriage, 
was in the lifetime of her lirft hnf- 
band conveyed by them to a trullee 

' in’ trofl that he ‘fhonld by fale or 
mortgage raifc lol. (for the benefit 
of the parifli by whom the family 
had been before relieved to that 
■ amount), intcrell and charges, and 
'after payment of the fame, in trull to 
ye-afftgn the premiles. The parties 
always con tinned in puff? (lion ; and 
it did not appear whether the money 
*Wre ever paid, or what was the 
vftloe of the cottage. H\ M that on 
the death of the tirll hn!hund*-rhe 
pauper who married the w»d*»w 
gained a fer dement by refilling forty 
days in the cottage,' of v» liich (hr* h.*d 
retained the poifellion. R. v. v r /v 
Inhabitants vf EJ:n ?.'on> HtL 4 1 

, Gto.f ‘ ".\* m a«8 

3. .While the pauper redded in the pa- 
,rifln of L a freehold cilate defeended 
to His wife and her tillers, aSf.copar- 
ceners in the fame parilh ; and in a 

. inomh after the pauper and his &ifc 
contracted to fell, their (hare, but the 
conveyance was not a&ually executed 
for more than 9 forty days after their 
tide accrued : held the pauper 
was thereby fettled in 27., although 
the eflatc during all the time was in 
ihtT Occupation of another* R. v. 
}Tbe Inhabitants of V of one, U/l. 4 t 
Gi'O. 3. 296 

SETTLEMENT by HIRING *nd 
SERVICE. 

clubbed with 27.- (which fignifie? 
Jensfciog Another for rhe -purpofc of 


learning a trade) for three yeaVs, af 
a certain rate of weekly wages, w?tk 
a : pi*ovifo ! that if he wer6' prevented 
from* working by bad weather, ill- 
nefs, or want of employment, there 
fhonld be a proportionable dedu6lton 

{ of wages : held that A. gained a 
fettlement by ferving a year under 
this hiring, though occafional do-, 
d unions on thefe accounts we're 
made. R. v. The Inhabitants* of 
Mart bam, HiL 41 Gao. 3. 239 

2. A penlioner of the Kail India Com- 
pany, hiring himfelf as a fervant for 
a year, with a refervation to him- 
lei f of two days in each half year, 
when he might go for hi* penfmny 
cannot gain a fettlement by fervice 
under fuch a contract. R. v. The 
Inhabitants of O ver, Trim . 47 Gid. 3. 

. 999 

3. A fervice rinder a | by the 

week (the fervant Hoarding and, 

I lodging himfelf), nothing being find 

about Sunday, but the fervan* work- 
ing on that day occafionaPy, whew 
anted by his mafler, without addi- 

* tional wages, though he fometime*) 
received vj&uak, 'may be joined with 
fervicc .under a yearly ?virii\g as a 4 
menial fervant, fo a‘s t to‘ Qift fcr' a 
fettlement by hiring and ft- r vice for 
a year. R. v. The Inhabitants’ cjf 
Sutton, Tr 'ui . 41 H co. 3. 

SETTLEMENT ay> OFFICE’. •• 

1. The fellions Ending that the pauper 
was legally appointed Governor-of 
the Work-houfe in I. at an annual 
fah»y,and that the office of Gover- 
nor is a public annual office, and tbap 
the pauper &rved it for a -year ,: 4 i eld 
that a feukment was thereby gained 
in I, R- V v. I he Inhabitants of //- 
minjUr t Mich. 41 Geo. 3% #3 

SETTLEMENT mr RATING, &e. 

I. The Eat. 3^ Geo. 3. c. lot. which 
provides, that after the pa fling of 
ihe ad, no per fort who pall come into 

any 
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•any pantfl^ (hall gain a fettlcment by 
being rated to any tenement under 
lol. a-year yaluk, extends to per Ton?, 
who were in the parifh at the time of 
the pafling the afL R. v. The tuba 
lit ants of Ifington, II iL 4 I Geo* 3 

‘SETTLEMENT from PARENTS 

1. Ton of age and married, conti 
fiuing to live with his father, doe.*. 
not follow a fettlement fubfequentlj 
acquired by the father in another pa 
rifli, to which the fon alfo accompa- 
nied him as part in faff of his houfe- 
hold. R. v. The Inhabit tints of E ver - 
ton % Trin. 4* Geo. 3, 526 

SETTLEMENT, by taking a tf'uie- 
metet of 10/. a -year . 

1 . The renting by a neeclle-n^ikcr 0 ! 
certain rattnetv in another^ mill, to- 
gether with a packeting-room, of 
all which he had the excluiive uit 
l a runnar being a piece of machinery 
for fcouring needles ferewed down 
•to the floor of the mill), the who?e 
being of^thc annual value of above 
10I* including the feparrftc value of 

i§ not the taking of a 
.tenement , whereby a fettlement can 
b.- gained. R. V. The Inhabitants cf 
7 \init t igg , Trin . 4 1 Geo . 3. 5 2 1 J 

2. Tne occupation 0/ a cottage for 40 

’ ^ days, by the leave of the former te . 
nant, who then went oat, undei an 
agreement with him to pay the fame 
rent to the landlord which he had 
lx*Lre done, but without any ;m 
ihority from the landlord (the cot- 
tage, together with> other premifes . 
occupied at the fame time being lob 
a year and upwards), # was holden to 
givl? the occupier a fettlement. R 
v. The Inhabitants of AUhcrough , 
Trin. 41 Geo. 3. 59 

SEAM PLEA. 

&tJFract r CJE, No 7. 


SHERIFF* 

1, After a party ar/efled on cLil pso- 
cefs ha« been difeharged* on givin^. 
a bail bond to the Sheriff for hta ap- 
pearance at afte return of the it 
is optional in the ShcriJ whetherhe 
will accept the fur render of the 
party b» difeha/ge of the bail bond 
before the return of the writ i and 
ihciefore, though notice of fucb fur- 
repder were given 10 the ShcrjiF, 
apd the gaoler in whofc cuflody .tjhe 
party then was at the fuit of ano- 
ther ; after which the gaoler let the 
party out of cuflody ; yet held that 
t‘iic gaoler was not liable upon his 
bond of indemnity to the Sheriff, a* 
for an cfcape in the former fuit ; for 
the party was not legally in the cuf- 
t<>dy of the Sheriff or his gaoler* 
merely by virtue of fuch notice of 
fur render. Hamilton ( v. w*»,, 
Eaji. 41 Geo. 3 . $ 6 $ 

S II 1 P. 

See Ay ur ac E, No. 1 . 

SOLDI E R. 

1 . The ex; 14x1 nation of a foldter# touch 2 
ing his Settlement, which is made 
evidence by the mutiny acbmull be 
atetnenticated .before it can be re- 
ceded in evidence, and does not 
prove irfclf prim a facie, though the 
paper appear to be in ihc form pre-; 
fenhed bv the flat. R v. Inhabi- 
tants 0 / Hilt an. Mi eh. 4 1 Geo , 3 . 

>• ,‘3 

2. Semb’e the hand-writing of the Ma- 
gi lira u*s filling the examination 
ought a,: leafl to oc proved A 0 zb, 

ST A tyT F . 

j. A pro:n,UIbry note* written upon a 
flamjvof great o*- value than the$ro-. 
per flsrop, required, canno; be re- 
ceived in evidence, though the (bmp 
were applicable to the fume .kind of 
3 C ; ii.ftrument. 
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inftrument. Parr v* Price, Mich. 41 
Geoj. 55 

Rut if there were * money confidera- 
tion moving between thefe parties 
for fhe note, parol evidence raay t be 
given of it, fo as toehable the plain- 
tiff to recover on the money counts. 
Tyte v. Jones , fittings at Wefiminfter , 
1788, cor. Lord Kenyon, (cited) ib. 

2. A draft on a banker, poft-dated 
and delivered before the day of the 
date, though not intended to be 
tiled till that day, requires to be 
flamped by the flat. 51 Geo . 3 . <r. 25. 
Allen v. KeevesJ Eajh 41 Geo. 3. 

435 

3. Where the plaintiff entered an 
account in writing of goods and calh 
jumflied to the defendant frefm time 
to time, each page of which was au- 
thenticated by the defendant's ac- 
knowledgment in writing of the re- 

^Sjjpt of the contents ; though fuch 
acknowledgment in writing cannot 
b& given in evidence per fe, iij re- 
fpctl to the cafh items, amounting to 
above 403. in each page, for wantW . 
a receipt (lamp, yet it is competent 
to the plaintiff to prove, that up^n 
calling over each article to the de- 
fendants he admitted thajt he had re- 
ceived the fame and \;he witnefs 
may refrefh his memory by referring 
to the account. Jacob v. Lind fay, 
Eaft. 41 Geo. 3. * 460 

4. An indorfement on an annuity deed, 

containing a claufe of redemption, if 
made fubfequent to the execution of 
it, muff be flamped, otherwife it 
cannot be received in evidence. 
Schumann v. iVeatherhocfd, Tr'tn . 41 
Geo. 3. ^ , 537 

5. A^n^tler (lipulating for 4d. out of 
every is. of the earnings of his ap- 
yVeptice i? no benefit to him within 
tkr ftatute of Anne , for which an ad- 
ditional duty is to be paid, being by 
law entitled to the whole. R. v. In- 
kabiiants of Wantage, Trim, 41 Geo. 3 


STATUTES cited or committed upon* 
Henry VIII. 

33. c . 39,/ 74. (Extent. Priority). 338 

Edward VI. 

V & 6. c. 14, (Fore- 

flailing). 147 170 13 c t 

Elizabeth. 

13. e. 20 . ( R eftor. •— Refidence ) . 244 
43. c . 2./. i. (Poor Rate). 588. 591 

Charles II. 

13./. 2. c. 1. (Sacrament)., 79 
13. & 1 4. c. ix. (Trade. Cuftoms^). 481 
22. 13 23. c. (Game Quali- 
fication). - 639.643 

29. c . 3./ 17. (Stat. of Frauds). 195 

Will.’ and Mary, an# William 

3. c . ii. (Settlement). - 83 

3. 13 4. c . 9. (Receivers of Stolen 

Goods). - -« 309 

4 .13 5. c. 18. (Quo Warranto) 41 
<*. t 3 6. e. 11. (Certiorari). 300. 305 

7. fs' 8. c . 7. (Falfe Return^. 564. 568 . 

8. 13 9. c. Jo. (Settlement. Cer- 
tificate). - • 438 

c. 33. (Certiorari). 300 

9. 13 10. c. 15. (Award). - 276 

4 *• 

Anne. 

5. c. 2i. f. 5. (Receiver of 
Good?). - 309 

8. c. 9. (Stamp). - 601,2 

— r. 19./!. (Copyright). 359* 

9. c. zo j. 2. (Mandamus). 114. 559 

— c. 21. (Stamp). • 602* 

10. c. 15. (Bankrupt). *‘27 

George I. 

1. ft. 2, c. 5./ 6. (Riot Aft. 
Hundred). - 615. 636 

4. c. ii. (Felony. Receiver). 306 

7. c. 31. (Bankrupt). - 23 

9. c. 7. (Poor Woikhoufe). 83 

1 1\ c , 
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*1. 2 . (Charter Day, 

Mandamus), 26 

George II. 

$.e. 19. (Certiorari). - 300 

— c. 30 (Bankrupt). 23. 27 

13. c. 1 7./ 2. (Prefling). 46$) 

( —c. 18. f. 5. (Certiorari). 298 

’ 14. c. 17. (Nonfuit). - 346 

31^. 11. (Apprentice) - 533 

George III. 

5. c, 14. (Fifhery. Convi&ion). 278 

12. c. 71. (Foreflalling, &c.) 146 2 c. 

13. 78./ 19. (Way).* 64. 67 

17. r.*2^. (Annuity). 400. 537 

— fi- 57 * (Copyright). 361 

18. c. 36. (lfle of Ely Jurifdi&ion). 352 

22. r* 58 (Receiver of Stolen • 

Goods). - - 309 

3 1 */* 2 5 * •(Stamp). - ,56.435 

► 32. c. 58. fCjuo Warranto). 4c. 4-S 

33. c. 27. (Trafling with Enemy). 480 

34. c.»9. (Ditto). - * 476, Arc. 

— r. 79.^ (Ditto). - 480 

35. c. 1 o I *. /. 2. (Poor. Re- 
moval). - 1 1 7. 2^3* 

37. f. 45. (Bank Notes)- 17 

38. c. 28. ^Trading with Etiemy). 48:1 

.( tncome Dut y)- *73 

STOCK. 

*-\n agreement to pay a per centage upon 
the day on which any money fhould 
, be received by the defendant through 
the means of the plaintiff’s informa- 
tion does not entitle the plaintiff to 
the flip ula ted reward upon the trans- 
fer of flock , in confequence of fuch 
information; although he might af- | 
terwards receive the # dividends there- 
in . Jones v. Bern ley, Mich. 4 i 
Geo. 3. 1 

<5ujre as to the dividends received 
which were due at the time of the 
transfer. ib. 

STOPPING in TRANSITU. 

7. One who has a lien on goods in his 
pofleffion, if he afterwards deliver • 


them to a fhip earlier to be conveyed 
on account and at the rifle of his 
principal , though unknown to the 
carrier, cannot recover his lien by 

# flopping the goods in tranfitu, and 

* rocuring <hem to be re-delivered tfr 
im by virtue of a bill of lading 

figned by the carrier in the courfeof 
his voyage. Sweet v. Pym, Mich. 41 
Geo. 3. 4 

t. A delivery by the confignorof goods 
on board a (hip chartered by the 
confignee is a delivery to him, and 
the confignor cannot afterwards flop 
them in tranfitu. But where the de- 
livery was made on board fuch a (hip 
in Ruftia, and by a law of that coun- 
try, the owner of goods, in cafe of 
the*bankruptcy of the vendee, may 
fue out procefs to retake his goods 
on board a fhip, &c. and retain them 
till payment ; and the owners hear- 
ing of the infotvency of the vtndeV, 
applied to the Captain on board of 
whole ihip the goods had been* deli- 
vered, to fign the bills of lading to 
their order, which he complied with, 
without the neceflity of fuing out pro- 

• cefs : held that this was a lubftantial 

compliance with fuch lay, and that 
the Captain, on his arrival here, was 
bound to deliver the goods to the 
order of the vendors, and not to the 
aflignees of the vendee, who had be- 
come bankrupt, high 5 and others , 
cijfignees of Crane, e v. Vjherwood . 
V riu. 41 Geo. 3. 5 \r f 

TENANT in COMMON. 

• # 

See Bankrupt, No. 6 and 7, or 
Partner, No. 3 and 4. 

1. One tenant in common Je^ying a 
fine of the whole, and taking the 
rents and profits afterwards wi&out 
account for nearly five years, is no 
evidence from whence the jury ffyould 
be dimmed (againft the juflice of the 
cafe), to find an oufler of his com- 
panion at the time of the fine levied : 
and corfequentiythc latfermsy main- 
tain 
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tain ejeflmcnt^ without making an 
actual entry. Peaceable d. Horn 
blower v. Read and another , Trin. 4 1 
Geo* j. 5^ 

TRADING with ENEMY. 
Insurance, No, i„ 

1. It is legal to trade with the fubjeds 
of an enemy's country by the King's 
licence ; but if it be provided in fuch 
licence, that the party afting under 
it (hall give bond for the due exporta- 
tion to the place? propofed of the 
£6ods intended to be exported to 
?uch country, and they are exported 
without fuch bond being given, fuch 
exportation is illegal, and the owners 
cannot recover on a policy to proud 
the gOods. Vandyck v. Whitmore , 
Eafl. 41 Gro. 3. 47 S 

jt t If a licence to export and deliver 
guuds to an enemy’s country be 
granted for a limked time, it is not 
lufticicnt that the goods were fitted 
before the expiration of the time, 
the fhip not failing till afterwards. 

ib. 

3, Where an a« 5 l prohibiting intercourCe 
with An^frica, then in a (late of re- 
bellion, enabled th^ Br^ith Com- 
mand er to grant licences in a cer- 
tain form to carry provifions to 
places in America occupied by the 
British; and a licence was gf anted 
not following the rcquiluion{> of the 
; it was hoiden void, and confe- 
quemly the trading being illegal, the 
goods fen: under the licence could 
not be infured. uWanhartbals v. Hal 
hid) MU j. 3 1 G:s % 3 , 487 n, 

- -TRESPASS. 

See , W a y , No. 1. 

I. el mailer is not liable in trefpafs for 
the wilful ad of his fervant, by 
driving his mailer's carriage againil 
another, done without* the direction 
or sill lent of the mailer j but he is 
liable tp a.ibver fc j any damage ari- 


fing to another from negligence Of. 
un/kilfulnefs of his fervant adftng in 
his employ. M* Manus v. Cricket /, 
Mich. 41 Geo. 3, 106 

2. Trefpafs lies againft a landlord, 
who, on making a diilrefs for rent, 

wturned the plaintiff's family out of 
poffeflion, and kept the pmjiifes on 
which he had impounded the diilrcfs. 
Ethertcn v. Popphwell $ H:L 41 Geo. 5, 

* u,9 

3. The trefpafs for taking and driving 
the plaintiff’s cattle, to which there 
jvas a juftification that the defendant 
vvas la^ivfully pojji'jjcd of a certain clofe, 
and that he took the cattle theie 
damage fenfant, the plaintiff may 
fpecially reply title in anothcit, by 
whofe command he entered. Sc c. 
and it docs not vitiate the replication 
that it unncccffarily proceeded ,far~ 
thcr :o give colour tr* th'c defend - 

*3 nr. Taylor v. Eajlwocd, Hi l . 4 1 
Geo. 3 . , 212 

4. One in pofiVflion of glebe land un- 
der a Icafe void by the lla*. 13 Eliz. 

# £. zo> by reafon of the redor’s non- 
-rcfuicncc, may yet maintain trefpafs 
upon his poffeliion againil a wrong 
doer. Graham v. Ptuc, Hd. 4 1 
Geo. 3. 

T R O V E R. 

See Banjirui’T, No. 6 and 7, or 
V .i r i is e r. No. 3 and 4. 

USURY. 

i* A b‘!l of exchange payable to A. 
cr order, which vvas legal in its in- 
ception, was by him indorfed to B . 
for an ufurious confiderdlion, vdio 
pailcd it to a third perfor. for a va- 
luable con liberation, without no f ice 
of the ufury, by whom it wa*’ paid 
to i?.*s aflignees after his bankruptcy, 
in faiisfaclion of a debt owing to the 
bankrupt's cilate : held that the in- 
dorfement of A, to B. on an ufurious 
account did not avoid the bill in the 
haikN cf an innocent holder by vir- 
tue 
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toe of the fatale of ufury ; and that 
if.'/^flignees, being clothed with the 
rights of fuch innocent indorfec, 
were entitled to hold the bill againil 
A., though a9 between A % and />. 
Cite fecurity was void. Parr v. Elia - 
fan, Mich . 41. Geo. 3. 92 i 

4. An agreement on difeounting a bill : 
that the party (hould take in part ; 
payment another bill which had time ' 
40 run ascalhf although the full dif- 
count m taken, is ufurious, :b. 

3. Upon a contrad to forbear 600I. for 

a yea**, referving interell at the rate 
of 5/. per cent, for which a prcmiifln ! 
was paid in the firft # inftancc, the 
ufury i? complete upon the lender’s 
receiving any part of the growing 
interef. within the year. M ade q. t. 
v, lViijon y II: L 41 Geo 3* • 195 j 

4. 'f'he contract may be laid as for a 

forbearance to A . alone, who was i 
tfie real •debtor, although B. h%d | 
joined with h?m in the fecurity given j 
to bhe lender. " . lb. 

•5. If A. be indebted to B. and B. to C. 
and C. agree for an ufurious cordi- ! 
deration to accept A. for his debtor* | 
inlle-icl of B. ; this may be laid to j 
be for n^ufnrious ioan *of fo much 
from C. to A . ib. i 

VENDOR akd VENDEE. 

'Zee S T Ov pino in Transitu. 

VENIRE. 

See Mandamus, No. 2, ; 

1. Though by the ftatutc9 Amt, c . 20. 

§ 2. the profecutor of a mandamus, 
to which there is a return, and ifluc 
'inken on the faftif therein, had an 
option to try the qnc»tion in the lame 
cojunty in which might have 
brbught an afl'on for a faT return ; 
yet if all the material fatts are al- 
leged in one county, ard iifne u!:cn 
thereon there, he tfannot ifiue the 
venire facias into another county, 
though he might originally have al- 


leged the fa<5l thcr^, and have there 
brought his aftion for a falfe return. 
Bex v. Tbe Mayor, Or. of Ncwcajlle* 
Mu b. 41 Geo. 3, 1 14 

VERDICT, 

See Award, No. 2. 

VICTUAL. 

See F 0 R r s t ,u ling. No, 2 o* 

VERDICT. 

1, A verdict againfl one defendant irt 
trefpafs upon an iiTue of a jultifica- 
tion of a public right of way, nega- 
tiving fuch right, is evidence in tref- 
pafs for breaking and entering the 
lam # e clofe againft another defendant 
who julUfica under the fame right ; 
and the latter Cannot fbew that fuch 
verdict was entered upon that parti- 
cular pica bv miftake of the ofjy gt^. 
therc having been no evidence given 
on cither fide in refped of tha; ifTue 
jpn the former trial ; the record being 
conclufive as to the fad of fuch a 
finding, though not as to the truth 
of it between ether parties. RceJ 
v. Jaclifon, Eajl . 41 Geo. 3, 333 

WARRANT? ok ATTORNEY. 

1 . The rule of Court of the 4th Gee* 
2, •requiring an attorney to be pre- 
fect on behalf of a pri loner a: the 
time of his executing a warrant of 
attorney to confefs judgment, d<-t •«> 
not apply to a cafe where the party 
was in cuftody at the time the iuit 
of a third peifon.. Smith \\ Bu*!(ot:, 

l hi. 41 (Seo . 3. 24* 

WAY. 

t. An order made by Janices of Peace, 
under the liar. 1 3 :h Geo. 3. A 78. 
§ *9- * or Hopping up an o ) 3 foot 
way, ard ferting out a rew one* muft 
follow the form prescribed in the 

fchedule Annexed to t]** aft, and fet 
forth the length and breadth of the 
1 new 
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new footway, otherwife it is no an* 
fwer to a judication of a right of 
way pleaded to an action of trefpafs, 
quare claufum fregit, brought by the 
owner of the foil over which the old 
#ay led. The ftatute requires tfiat 
the form fet forth in the' fchedule 
*' Jhall be ufed on all occaflons, with 
4i fuch additions and variations only 
•* as may be neceflary; to adapt it to 
M the particular exigency of the 
4 * of the cafe^* Under thefe words 
a material variance from the form 
prescribed is fatal, and may be taken 
advantage of in a pollateral proceed- 
ing. Da'vifon v. Gill, Mich. 4 1 
Geo. 3. 6} 

a. A claim of a preferiptive right of 
way from A. over the defendant’s 
clofe unto D. is not fupported by 
proof that a clofe called C., over 
which the way once led, and which 
adjoins to Z>. was formerly pofTefTed 
"by the owner of clofe A. and was by 
him conveyed in fee to another, 
without referving the right of w^y ; 
for thereby it appears mat the prf- 
feriptive right of way does nQt, as 
claimed, extend unto D , but flops 
fhort at C. — Quere, if the claim had 
been for^a preferiptive right of way 


over the defendant** c\o$e towards Dm 
W right v. Rattray , Eajl. 41 fieo* 3. 
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, But where in trefpafs qu. cl. fr. 
the defendant prefenbed for an oc- 
cupation wav from his own clofe 
** unto through and over” the locus 
in quo/o and unto a certain highway. 
Sec . fuch plea may be fuflained, 
though it appeared that one out o^ 
feveral intervening clofes was in ri e 
pofl'efliun of the defendant himfeif. 

* Jackfon v. Shtllito , Trin. 32 Geo. 3. 
C. B. (cited) 385 

WILL. 

See Devise. 

WITNESS. 

If feveral be charged with the fame 
offence, and no evidence be given 
on th£ part of the protection agiinfl . 
one of them, he is entitled to an ac- 
quittal before the others are f called 
upon for their defence, in order to- 
enable them to avail theiiifelves of 
his teflimony as a witnefs. The cafe 
of the mutineers of hisMajelty’s fhip 
Bounty. /-citedj 313 
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